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Growing Pains – Is Private Enforcement of State Aid Stuck in Adolescence? 

Alexander M. Waksman1 

In 2012, the European Commission carried out a program of state aid modernisation, with three 

principal aims: “(i) to foster sustainable, smart and inclusive growth in a competitive internal 

market; (ii) to focus Commission ex ante scrutiny on cases with the biggest impact on internal 

market whilst strengthening the Member States’ cooperation in State aid enforcement; (iii) to 

streamline the rules and provide for faster decisions.”2   

To achieve these goals, the Commission issued revised guidance on state aid in aviation3, 

restructuring4 , risk finance5 and other areas to promote measures that are “well-designed, 

targeted at identified market failures and objectives of common interest, and [the] least 

distortive.”6  It added new categories of aid – specifically, those deemed unlikely to distort 

competition – to the General Block Exemption Regulation (GBER)7 and expanded the scope 

of the de minimis exemption.8  It issued a notice clarifying the notion of state aid, revised its 

procedures for handling state aid complaints, and introduced a Code to make state aid 

proceedings “as transparent, simple, clear, predictable and timely as possible”.9  And it made 

                                                 
1  The author is a lawyer in the London office of Cleary Gottlieb Steen & Hamilton LLP.  This article reflects 

the personal views of the author and does not claim to represent the views of Cleary Gottlieb or its clients. 

2  Communication from the Commission, EU State Aid Modernisation, 8 May 2012, paragraph 8. 

3  Guidelines on State aid to airports and airlines, OJ 2014/C 99/03. 

4  Guidelines on State aid for rescuing and restructuring non-financial undertakings in difficulty, OJ 2014/C 

249/01.  

5  Guidelines on State aid to promote risk finance investments, OJ 2014/C 19/04. 

6  Communication from the Commission, EU State Aid Modernisation, 8 May 2012, paragraphs 8 and 12. 

7   These new categories included aid for innovation, culture, natural disasters, sport, certain broadband 

infrastructure, other infrastructure, social aid for transport to remote regions and aid for certain agriculture, 

forestry and fisheries issues that were believed to “have a limited potential of distorting competition.”  

Commission Press Release, Commission welcomes Council adoption of revised state aid rules on block 

exemptions and procedures, 23 July 2013. 

8  Commission Press Release, Commission adopts revised exemption for small aid amounts, 18 December 

2013 (“In particular, companies undergoing financial difficulties are no longer excluded from the scope 

of the regulation and will therefore be allowed to receive de minimis aid. Moreover, the definition of what 

constitutes an ‘undertaking’ has been simplified and clarified. In addition, subsidised loans of up to €1 

million may also benefit from the de minimis Regulation if certain conditions are met”).  

9  Communication from the Commission, Code of Best Practices for the conduct of State aid control 

procedures, 16 July 2018.  Specifically, the Commission aimed to “streamline the rules and provide for 

faster decisions” (Communication from the Commission, EU State Aid Modernisation, 8 May 2012, 

paragraph 8) and “achieve a “swifter, more predictable and more transparent investigation of complaints” 

(Commission Press Release, Commission welcomes Council adoption of revised state aid rules on block 

exemptions and procedures, 23 July 2013). 
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clear that Member States were responsible for establishing “effective national systems 

(including private enforcement) to ensure that State aid measures exempt from ex ante 

notification obligation comply with Union law.”10 

In certain respects, modernisation has achieved its aims.  The expanded GBER meant that “the 

estimated average duration before possible implementation [of state aid measures] decreased 

from about 3.3 months before SAM [State Aid Modernisation] to about 2.8 months over the 

period 2016-2017.”11  The average value of state aid measures notified to the Commission in 

2017 was 126% higher than those notified in 2013. 12   And there are indications of 

improvements in the ‘quality’ of aid granted.13  In other words, aid can be granted more 

quickly, the Commission has been able to focus on ‘bigger cases,’ and aid is directed towards 

economically efficient goals, rather than supporting ‘zombie’ companies.14 

However, state aid has increased from 0.5% of GDP in 2011 to 0.8% of GDP in 2017,15 and 

there are concerns about Member States’ latitude to self-assess whether particular measures are 

subject to the standstill obligation.  From 2015 to 2017, more than 96% of new measures were 

said to fall under the GBER.16  Already in 2014, Commissioner Vestager said “there are 

‘issues’ with nearly a third of all cases… overall there is no clear feeling that compliance is 

high on the agenda. That worries me, because if the proportion of problematic cases remains 

this high, in a situation where we expect up to 90% of aid measures to come under the GBER, 

                                                 
10  Communication from the Commission, EU State Aid Modernisation, 8 May 2012, paragraph 21 

11  Commission, State Aid Scoreboard 2018: Results, trends and observations regarding EU28 State Aid 

expenditure reports for 2017, p.30. 

12  Ibid., p.31. 

13  Ibid., p.32 (“In 2017, about 94% of total State aid spending was allocated to horizontal objectives of 

common interest (‘good aid’), an increase of about 2p.p. and 11p.p. respectively, compared to 2015 and 

2010. On the contrary, State aid spending for rescuing and restructuring companies in difficulty decreased 

significantly over the last 5 years, by about 15% annually, highlighting the fact that if aid to companies in 

difficulty is still permitted, stricter conditions apply to ensure that the most appropriate and transparent 

restructuring will restore and sustain the company's long-term viability”). 

14  Speaking in 2014, Commissioner Vestager stated that “too much State aid is still badly designed and 

hinders growth. By preventing inefficient companies from leaving the market or awarding tax breaks to 

multinationals, it disadvantages the young, innovative companies that could revolutionise our economy. 

By providing conditions that the private sector cannot match, it crowds out private investment. By 

benefiting domestic companies over rivals in other Member States, it fragments the single market, the 

cornerstone of our prosperity… failure to ensure that aid does not go to firms in difficulty without a proper 

restructuring plan means that zombie companies can be kept alive with State aid.”  Speech at High Level 

Forum of Member States, 18 December 2014. 

15  Commission, State Aid Scoreboard 2018, Figure 3. 

16  Commission, State Aid Scoreboard 2018, Figure 4. 
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we can expect serious negative effects.”17  One commentator estimates that approximately €100 

billion was granted in unlawful – and non-investigated – state aid measures between 2008 and 

2013.18  In recent years, a series of high profile cases have challenged grants of state aid that 

were not notified to the Commission, allegedly in breach of Article 108(3) TFEU.19     

So what is the solution?  How can modernisation be reconciled with the standstill obligation 

under Article 108(3) TFEU, particularly where governments face political pressure to grant aid 

quickly (e.g., where a firm is at risk of failing)?   

1. The Role of Private Enforcement In State Aid 

The Commission has exclusive jurisdiction to assess the compatibility of state aid measures 

with the internal market under Articles 107(2) and (3).20  But national courts can scrutinise 

whether a Member State has complied with the notification and standstill requirements under 

Article 108(3).  In particular, they can review Member States’ assessments of whether (i) a 

particular measure qualifies as state aid under Article 107(1); (ii) whether a measure satisfies 

the conditions of the GBER or the de minimis exemption; and (iii) whether a measure falls 

within the scope of previously authorised aid. 

The standstill obligation creates directly effective individual rights for third parties.  As the 

Commission stated, “protecting [a] competitor’s rights under Article [108(3)] of the Treaty is 

one of the most important roles of national courts in the State aid field”; all the more so since 

“the Commission’s own powers to protect competitors and other third parties against unlawful 

aid are limited.” 21   In particular, national courts may be better placed to prevent the 

contemplated aid being paid out in breach of the standstill obligation, or ordering its recovery 

                                                 
17  Commissioner Vestager, Speech at High Level Forum of Member States, 18 December 2014.   

18  Sanchez Graells, A. (2016). Digging itself out of the hole? A critical assessment of the European 

Commission’s attempt to revitalise State aid enforcement after the crisis. Journal of Antitrust Enforcement, 

4(1), 157-187. 

19  See e.g. Case SA.47867 Aid to Ryanair Montpellier airport, Commission decision of 2 August 2019; Case 

SA.33078 JC Decaux Belgium Publicité, Commission decision of 24 June 2019; and Case SA.44888 Aid 

to Engie, Commission decision of 4 October 2018.  

20  See Commission notice on the enforcement of State aid law by national courts, 9 April 2009, paragraph 20 

and the case law cited therein.  

21  Ibid., paragraphs 24-25.   
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(regardless of the ultimate compatibility assessment).22  In addition, national courts can prevent 

the payment of unlawful aid; issue interim measures against unlawful aid; and award damages 

to competitors and other parties that have been harmed. 

For more than 10 years, hope has been placed in private parties suing before national courts to 

block, procure recovery, or claim compensation relating to state aid that was granted in breach 

of the standstill obligation – in particular, where aid is granted to claimants’ competitors.  Faced 

with a credible threat of private enforcement, Member States might be more cautious about 

granting state aid in the first place.    

2. The State Of Private Enforcement 

A 2006 study found that private enforcement was “still in its infancy”.  Member States had 

divergent procedural and substantive rules governing state aid claims, the outcome of litigation 

was uncertain, and claimants had not been awarded damages in any actions concerning the 

unlawful grant of state aid (a finding that was repeated in a 2009 update to the study).23  The 

low volume of private enforcement cases were concentrated in just a few Member States.  

Then-Commissioner Kroes commented that:  

“the powers of national courts are still not being used to the full.  Companies are often 

hesitant to launch proceedings at national level to put an end to the illegal granting of 

aid to their competitors, or to assets their rights to claim compensation.  In some cases, 

national courts themselves seem uncertain about the powers that they have in the State 

aid arena, and the locus standi of competitors.”24     

                                                 
22  Whereas the Commission cannot order recovery merely on the basis of breach of the standstill obligation, 

national courts can do so.  As the CJEU has established, “Unlike the national courts, the Commission 

cannot order State aid to be repaid solely on the ground that it has not been notified in accordance with 

Article [108(3)]” and Commission proceedings “cannot release national courts from their duty to 

safeguard the rights of individuals in the event of a breach of the requirement to give prior notification… 

Any other interpretation would have the effect of encouraging the Member States to disregard the 

prohibition on implementation of planned aid” (SFEI v. La Poste, Case C-39/94, EU:C:1996:285, 

paragraphs 43-45). 

23  Study On The Enforcement Of State Aid Law At National Level, March 2006; and 2009 update of the 

2006 Study on the enforcement of State aid rules at national level, October 2009. 

24  Study On The Enforcement Of State Aid Law At National Level, March 2006, Foreword by 

Commissioner Kroes. 
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A 2019 study for the Commission (the “2019 Study”) reviewed, among other topics, the 

progress in private enforcement over the past thirteen years.25  Three findings from the 2019 

Study can be characterised as the ‘good’, the ‘bad’, and the ‘ugly’ (with apologies to Sergio 

Leone). 

a. The good: private litigation has increased significantly  

The volume of private litigation has increased from 24 cases being heard in 2007 to 73 cases 

being heard in 2017, throughout the EEA.26  Courts in all Member States apart from Bulgaria, 

Croatia, and Luxembourg have experience of private state aid litigation.  A range of EEA-wide 

and country-specific factors have contributed to this increase, including precedents arising 

from rescue measures in the 2008 financial crisis27 and the development of rules that confer 

standing on regular citizens to challenge the acts of public agencies.28 

Another factor is the increasing familiarity of companies and their legal advisers with state aid 

rules.  The 2019 Study found that “knowledge of State aid rules among lawyers is adequate” 

and parties understand that state aid can act as a ‘sword’, not just a ‘shield’.  Admittedly, the 

2019 Study suggests that a number of claims were poorly formulated or lacking merit, but these 

concerns are likely to diminish with additional guidance, opinions, and judicial and decisional 

practice.  Indeed, private claims are now said to be formulated as actions seeking the annulment 

of state aid measures, whereas they used to be (improperly) framed as requests to extend 

selective advantages to the claimant company.29   

                                                 
25  Study for the European Commission, Study on the enforcement of State aid rules and decisions by national 

courts, 2019.  The study also addresses the ‘public enforcement’ of state aid rules before national courts, 

once the Commission has already adopted a recovery decision, and ex ante controls that have been 

developed by public agencies themselves.  These issues are outside the scope of the present article. 

26  The 2019 Study, Figure 15. 

27  The 2019 Study, p.64 (“In the aftermath of the financial crisis, in fact, the majority of Member States put 

in place a number of aid measures to safeguard banks and financial institutions. Therefore, the increase 

in the number and size of State aid measures may have contributed to the substantial increase of private 

enforcement cases in the first half of 2010s. A number of case summaries in Annex 3, in fact, concern 

private enforcement claims challenging aid schemes granted by Member States after the 2008 financial 

crisis”). 

28  The 2019 Study, p.63 (“in Finland and Sweden, citizens can challenge the acts of municipalities leading 

to an advantage for an undertaking, as the granting of unlawful aid is, in substance, considered a form of 

maladministration”). 

29  The 2019 Study, pp.63, 79, 89, and 104. 
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b. The bad: private actions lack dedicated state aid courts 

Private actions in state aid are widely dispersed between different courts.  In general, litigation 

challenging the lawfulness of Member States’ actions are heard by administrative courts, 

whereas commercial courts hear actions for damages.  In some countries, criminal or 

constitutional courts have also heard state aid actions.  Only Ireland has assigned exclusive 

jurisdiction over state aid cases to a particular court.30 

There is a concern that non-specialist courts are more prone to error in a complex area of law, 

such as state aid.  The 2019 study identified non-trivial cases where national courts were said 

to have misapplied the law.  And courts that are less confident in their own analysis may 

hesitate to make findings and award remedies until Commission investigations relating to the 

same conduct has been completed.   

That said, the concern should not be overstated.  The 2019 Study found that “in the large 

majority of Member States, national courts extensively refer to EU acquis in their rulings” and, 

in general, “courts (at least last instance courts) apply the law correctly”.31 

c. The ugly: remedies are rare, especially damages and interim measures 

In 66% of private enforcement cases, the courts rejected the claim.  The 34% of cases that 

succeeded includes 8% of cases that were remitted to lower courts for (re-)assessment, 7% that 

resulted in a recovery order, 2% that resulted in interim measures to suspend the aid, and just 

1% that led to a damages award (comprising six cases before the French courts).32   

This is a serious concern.  Without the prospect of damages, claimants may have insufficient 

incentive to litigate.  And without a realistic likelihood of obtaining interim measures, private 

enforcement may not avoid the competitive harm (at least in the short term) that unlawful aid 

may cause.  In these circumstances, private parties may be better off filing complaints with the 

Commission and pursuing follow-on private actions for damages rather than bringing 

                                                 
30  The 2019 Study, p.89. 

31  The 2019 Study, p.8 (“national courts face difficulties in verifying the conditions concerning the notion of 

aid under Article 107(1) TFEU, under the GBER, as well as applying the CJEU case law in relation to 

Altmark and Market Economic Operator Principle (MEOP)”) and p.79. 

32  The 2019 Study, Figure 25. 
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standalone actions.  The 2019 Study found that companies view administrative complaints and 

standalone litigation as alternative avenues; they rarely pursue both.33 

3. Analysis 

On one view, the results of the 2019 Study suggest that (i) private litigation is on the increase, 

but (ii) it is failing to produce outcomes that would deter Member States from non-compliance 

with the standstill and notification obligations. 

To some extent, this viewpoint is too simplistic.  Some of the surveyed cases were not ‘core’ 

examples of private enforcement, such as cases where the beneficiary of unlawful state aid 

sued to extend the aid measure or sought damages from the awarding authority for a breach of 

legitimate expectations.  Indeed, competitors represented only around one third of claimants in 

private actions.  In 18% of cases, the claimant was a public authority; in 14% of cases it was 

the beneficiary themselves; and in 21% of cases, “the relationship between the plaintiff and the 

aid is unclear or cannot be attributed to one of the standard categories (i.e. 

beneficiary/competitor/public authority).” 34   Therefore, the increase in ‘true’ private 

enforcement may have been lower – but the proportion of cases leading to remedies may have 

been higher – than the headline figures suggest. 

There remains a question as to why so few of the successful cases led to an award of damages 

or interim measures.  For the reasons set out above, it seems implausible to blame 

unmeritorious or poorly-framed actions, or uncomprehending judges, at least primarily.  The 

more plausible explanation is that private litigants face a heavy evidential burden.  Violations 

involving grants and subsidies are generally the ‘simplest’ to prove, but made up only 24% of 

surveyed cases.35  Interim measures are generally granted only in cases of an urgent risk of 

serious and irreparable harm, which it is for the claimant to prove.36  And it may be difficult to 

establish that a mere breach of the standstill obligation caused a loss of market share or a 

decline in profits.     

                                                 
33  The 2019 Study, p.64. 

34  The 2019 Study, p.72.   

35  The 2019 Study, pp.79-80. 

36  Indeed, “national courts, in fact, seem generally concerned about the irreparable consequences that the 

recovery could potentially have for the aid beneficiary” (The 2019 Study, p.92). 
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It is not clear how the heavy evidential burden on private claimants can be reduced, at least on 

an EEA-wide basis, given the principle of national procedural autonomy; nor is it clear how 

incentives to bring private enforcement could be materially strengthened, given the possibility 

to file a complaint and bring a follow-on action for damages once the Commission decision 

has been taken.  By analogy, private enforcement of Articles 101 and 102 TFEU is heavily 

weighted towards follow-on damages claims, not standalone allegations of antitrust violations.   

However, three groups of measures could be explored as a way of enhancing private 

enforcement of state aid.   

First, Member States could develop specialised courts to hear state aid cases.  These tribunals 

should have the necessary expertise to avoid errors that a non-specialist judge might make.  An 

OECD report found that specialised competition courts have generated efficiencies, including 

standardised case procedures, shorter timelines, and higher quality and more consistent 

judgments. 37   Similar results could be achieved by courts with specially designated 

responsibility for state aid.   

Second, national courts could adopt an investigative procedure with judges taking a more active 

role in proceedings, including directing evidence-gathering and giving claimants the 

opportunity to correct defects in their application, such as the form of remedies sought.38  This 

investigative judicial procedure may be particularly useful in countries where the state aid bar 

is less well-developed. 

Third, Member States could introduce measures to facilitate remedies, particularly monetary 

damages and interim relief.  This could include practical guidance to national courts in 

assessing and quantifying damages; introducing a default damages methodology – based on a 

‘rule of thumb’ – where loss if difficult to prove; a lower standard for obtaining interim 

measures in state aid cases; and costs rules that are more claimant-friendly, at least in the short-

term while the throughput of state aid cases increases.   

                                                 
37  OECD Secretariat, The resolution of competition cases by specialised and generalist courts: Stocktaking 

of international experiences, 9 January 2017, pp.57-64. 

38  In Estonia, for example, “the competent court must ascertain the facts of the case on its own initiative, 

including gathering evidence or imposing on the parties the obligation of presenting relevant evidence. 

Furthermore, the court must provide the parties with an explanation about the proceedings and the legal 

formalities, in order to guarantee the parties’ interest. In particular, during the proceedings, the judge can 

point out to the parties any defect of form that would prevent a declaration from being heard by the judge” 

(The 2019 Study, pp.104-105).  



 9  

4. Conclusion 

The Commission and national courts have achieved significant progress in bringing the private 

enforcement of state aid out of a ‘nascent’ or ‘infancy’ stage.  There are significant barriers, 

though, to private enforcement becoming a mature legal regime, given the heavy burden 

claimants face in proving a violation of the standstill requirement and satisfying the conditions 

for damages and interim relief.  Unless these obstacles are overcome, the private enforcement 

of state aid rules could become stuck in a state of adolescence. 


