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Every year the UK government spends billions of pounds purchasing goods,works and services
that are vital to growth, development, health and social welfare. Performed well, public pro-
curement helps a government to nurture competition, save money, and provide better public
services. These benefits will not be reaped, however, if the system is not protected adequately
from distortion by corruption and/or supplier collusion. This paper concludes that additional
measures are required to protect the integrity of procurement processes in England & Wales
through improving the distinct public procurement, anti-corruption and competition regimes
and uniting them around a cohesive strategy. It advocates policy coordination and enhancements
designed to yield major benefits to public procurement as the UK seeks to develop its own poli-
cies post-Brexit and to grapple with the demands that the Covid-19 pandemic has placed on
public purchasing and the public purse.

INTRODUCTION

Every year, the UK government spends billions of pounds, and a large propor-
tion of its total expenditure, on public procurement.1 As is the case for other
states, this purchasing delivers public goods, works and services that are vital to
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1 In 2017/18, total government procurement expenditure was £284bn (around £300bn if
academies are included), representing approximately one third of its total expenditure (28 per
cent and 47 per cent of central government and local government spending respectively). See
Institute for Government, Government procurement: The scale and nature of contracting in the UK
December 2018, 2-5. See also Cabinet Office,Transforming public procurement CP253 (December
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growth,development,health and social welfare in the UK, for example the con-
struction and maintenance of assets such as schools, hospitals, roads and military
equipment; the delivery of back-office functions, such as information technol-
ogy, and front-line services, such as probation and social care; and the efficient
delivery of medicines,hospital equipment and beds,desks, computers, and other
goods that allow governments to function.

When it is performed well, public procurement helps a government to save
money, provide better public services, build confidence in its legitimacy and
create a civic sense that government institutions are dedicated to improving
citizens’ lives.Fair, transparent and open tendering procurement processes,by fa-
cilitating broad participation within them, also encourage innovation and con-
tribute to economic growth. Indeed, a core purpose of UK public procurement
rules is to ensure that government contractors are able to get the best value for
public money that the market can deliver.2

These objectives will not be achieved, however, if public procurement is
undermined by corruption,where public officials receive financial or other re-
wards in return for steering government contracts to preferred bidders;3 and/or
cartels4 or supplier collusion,where private contractors rig bids for public ten-
ders through bid suppression, bid rotation, market or customer allocation, or
cover bidding5 (‘bid rigging’ or ‘collusive tendering’).6 On the contrary, these
practices are liable to increase the cost, or reduce the quantity and quality, of
procured goods and services to the significant detriment of the public purchaser
and those who rely on crucial public services. They also undermine the rule of
law, allow the proceeds of crime to enter the legitimate economy,cause mistrust
of government and public institutions, and erode the social fabric of society.7

Given these harms, and the inherent vulnerability of procurement systems to
distortion by corruption and collusion, nations that wish to reap the benefits of
effective and efficient public procurement must be able to defend the integrity
of the system from these two major internal and external threats to it.

2020), recording that the government spends some £290 billion on public procurement every
year.

2 See text to notes 39-40 below.
3 Corruption is often referred to as abuse of entrusted power for private gain or the offering,
giving, receiving,or soliciting, directly or indirectly, of anything of value to influence improperly
the actions of another party. See J. Miranzo Díaz, ‘A Taxonomy of Corruption in EU Public
Procurement’ (2017) 12 European Procurement & Public Private Partnership Law Review 383,385 and
OECD, Corruption: A Glossary of International Criminal Standards (Paris: OECD Publishing,
2008) 21-23. In the context of public procurement,corruption commonly involves the awarding
of contracts by public officials on the basis,not of procurement objectives,but in return for bribes
or other reciprocal benefits, for example to secure future jobs.

4 Anticompetitive arrangements between competitors to fix prices, restrict output, to share or
divide markets, or to rig bids.

5 Where bidders collude with a competitor during a tender process to submit a bid on terms
designed not to win the contract.

6 The schemes frequently incorporate mechanisms to apportion and distribute profits among
parties (for example through compensation, side payments, or sub-contracting).

7 See text to notes 30-32 below and for example R.D. Anderson, A. Jones, and W.E. Kovacic,
‘Preventing Corruption,Supplier Collusion and the Corrosion of Civic Trust:A Procompetitive
Program to Improve the Effectiveness and Legitimacy of Public Procurement’ (2019) 26 George
Mason Law Review 1233, section I.D.2.
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A commonly held view is that we do not need to be especially concerned
about this problem in the UK – a relatively clean economy with world-leading
procurement, anti-corruption and competition laws.8 This article challenges
that assumption. Indeed, after putting the system as a whole under the micro-
scope (focussing on England and Wales),9 it concludes that this type of wrong-
doing could be occurring unchecked, and that adjustments and reform are re-
quired to safeguard against it.

The article commences by outlining why public procurement processes are
frequent targets of corruption, collusion, or both, even in countries not per-
ceived to have a corruption problem. By highlighting these factors and draw-
ing attention to the complementary nature of these practices, it sheds light on
the steps requisite to counter them. It then goes on to examine the compo-
nents of the procurement system that exists in England and Wales, focusing on
the public procurement, and the anti-corruption and competition law regimes.
Although it observes that relatively few instances of corruption and collusion
in domestic public procurement processes have been established, it finds that
there are reasons to be concerned that this conduct may in fact be occurring
more frequently than the enforcement statistics suggest. In particular, failings
in the current system might be allowing such conduct to operate undetected,
including weaknesses in the procurement laws, in the operation, auditing and
monitoring of procurement processes, in the enforcement of competition and
bribery law, and in policy coordination.

The article consequently makes proposals for improvements to the UK
framework with the aim of reducing the incentives and opportunities for both
types of wrongdoing to occur during the procurement process, increasing the
deterrent effect of competition and bribery laws, and increasing the risk of
meaningful punishment for those violating the rules. In particular, it highlights
the need for the adoption of a more joined-up approach recognising that, be-
yond specific adjustments to procurement, competition and anti-corruption
laws, procurers, anti-corruption and competition enforcement agencies need
to work closely together to achieve synergies and to ensure that their policies
do not contradict one another. It also proposes more far-reaching legislative re-
form that might better enable a more coherent and cohesive system to develop
in the future.

The principal purpose of the article is, therefore, to propose that three cur-
rently siloed regimes be more closely united around a single public procurement
strategy. It seeks,by examining the system holistically, to make an important and
novel contribution to the literature at a particularly key moment in time,when
the Government is spending especially large sums of money, often rapidly, on
goods and services crucial to the fight against COVID-19, considering how to

8 The UK is the 11th most clean country out of 180 according to Transparency International’s
(TI’s) Corruption Perception Index 2020 (CPI) (28 January 2021). The CPI draws on surveys
and expert assessments to measure public sector corruption,giving each a score from zero (highly
corrupt) to 100 (very clean). See further text to notes 24-25 below.

9 Some procurement regulations apply only in England and Wales and Northern Ireland (with
separate regulations applying in Scotland). National court systems apply in each constituent
nation.
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define its own industrial policy outside of the EU, and how to reform pub-
lic procurement and competition law in the UK following Brexit. It advocates
policy coordination and improvements that may, at this especially sensitive mo-
ment,yield major benefits to public procurement in the UK including by saving
public money, improving public services and building belief in the credibility
of the Government and its commitment to the wellbeing of its citizens.

COMBATTING CORRUPTION AND COLLUSION IN ENGLAND AND
WALES

What makes public procurement especially susceptible to corruption and
collusion?

For a number of reasons, public purchasing,managed not by its intended bene-
ficiaries (individual citizens) nor by those providing the funds (the taxpayer),but
by public officials or civil servants acting on their behalf,10 is highly susceptible
to disruption by corruption or collusion.

In particular, threats to the internal operation of the public procurement pro-
cedure arise as public officials may face strong temptations to exploit their office
or to circumvent the letter of public procurement rules for personal benefit (for
example financial rewards, holidays, or promises of subsequent employment),11

especially if they confront the opportunity to derive these benefits from the
award of high value contracts, by developing close relationships with business,
or because of conflicts of interest.12 Such incentives will be heightened where
they exercise broad discretionary powers, which are difficult to monitor13 or
where politicians use their powers to ensure that public contracts are steered
towards favoured companies in return for bribes, kickbacks or political dona-
tions.14 Private firms may also face strong temptations to pay bribes or seek

10 A principal-agent problem, see for example S. Rose-Ackerman and B.J. Palifka,Corruption and
Government: Causes, Consequences, and Reform (Cambridge: Cambridge University Press, 2nd ed,
2016) 9.

11 See for example S. Kühn and L.B. Sherman,Curbing Corruption in Public Procurement: A Practical
Guide (Berlin: Transparency International, 2014) 4, 8.

12 See for example T. Søreide, Corruption in Public Procurement: Causes, Consequences and Cures
(Bergen: Christian Michelsen Institute, 2002) 4 and n 3 above.

13 At any stage of a procurement process, from the pre-tender stage (whether and if so how to
tender), to the design and award phase or to, post-award, the contract/management or imple-
mentation stage, for example through contract amendments and renegotiation of values and
conditions after contracts are awarded. See for example Ministry of Housing, Communities &
Local Government, A review into the risks of fraud and corruption in local government procurement as
committed to in the UK anti-corruption strategy 2017 to 2022 June 2020, 15.

14 E. Dávid -Barrett and M. Fazekas, ‘Grand corruption and government change: an analysis of
partisan favouritism in public procurement’ (2020) 26 European Journal on Criminal Policy and
Research 411.Where a pervasive culture of corruption exists, bidders may feel compelled to offer
bribes even if they would be better off without it, Søreide, n 12 above, 32-33. Corruption is
even harder to tackle where corruption is self-reinforcing and where such a collective action
problem exists.
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favours from public officials if they stand to make enhanced profits from win-
ning lucrative procurement contracts.15

Additionally, or alternatively, the procurement process will face external
threats where private tenderers are incentivised to collude with competitors
to rig their bids for tenders. Indeed, a number of aspects of public purchasing
systems, together with their value, volume, and frequency,16 may combine to
encourage and facilitate the creation of bid rigging schemes17 and help to bol-
ster their internal and external stability, in particular by discouraging members
from deviating from a collusive scheme;18 by making external competitive in-
roads to the arrangement more difficult through limiting the pool of bidders;19

by enhancing transparency;20 and because procurement officers ordinarily have
weak incentives, or even disincentives, to be vigilant for cartel activity, even
though they are best placed to identify it.21

In some cases where public officials are enlisted as a corrupt agent to facilitate
the operation and stability of a bid rigging cartel,22 corruption and collusion
may work together, reinforcing one another and creating a more stable system
of wrongdoing.

These factors and compelling incentives help to explain why,despite increas-
ingly concerted efforts and initiatives by domestic and international institutions
to fight cartel activity and corruption,instances of bribery or bid rigging or both
continue to be discovered even or especially during moments of crisis,23 and
even in countries where corruption is not perceived to be a problem, such as

15 Bribes may not therefore be being paid by rogue employees acting contrary to their corpora-
tion’s interests, see for example OECD, Business and Finance Outlook 2017 (Paris: OECD Pub-
lishing, 2017) 100.

16 In contrast, cartelisation is more complex where demand is irregular, volatile or variable where
the gains to individual firms from cheating are significant, see M.C. Levenstein and V.Y. Suslow,
‘What Determines Cartel Success?’ (2006) 44 Journal of Economic Literature 43, 64.

17 See C.Harding and J. Joshua,Regulating Cartels in Europe (Oxford: OUP, 2010) 230-231.
18 Repeated interaction and a punishment mechanism are necessary to overcome temptations to

cheat and to ensure the expected profit from colluding today outweighs the expected profit
of deviating from the cooperative arrangement, see P. Dal Bó and G.R. Fréchette, ‘On the
Determinants of Cooperation in Infinitely Repeated Games: A Survey’ (2018) 56 Journal of
Economic Literature 60, 63.

19 See for example J. Tirole, The Theory of Industrial Organisation (Cambridge, MA: MIT Press,
1988); G.J. Stigler, ‘A Theory of Oligopoly’ (1964) 72 Journal of Political Economy 44 and further
Anderson, Jones and Kovacic, n 7 above.

20 A troubling difficulty is that transparency requirements designed to guard against corruption may,
if overly sweeping (for example where mandating the disclosure of both winning and losing bids
and terms of transactions), facilitate collusion by allowing suppliers to monitor compliance with
a cartel agreement, see for example R.D. Anderson,W.E. Kovacic and A.C.Müller, ‘Promoting
Competition and Deterring Corruption in Public Procurement Markets: Synergies with Trade
Liberalisation’ (2017) 26 Public Procurement Law Review 77.

21 For example because their performance is evaluated on how successfully they run procurement
processes.

22 See for example A.Lambert-Mogiliansky, ‘Corruption and Collusion:Strategic Complements in
Procurement’ in S.Rose-Ackerman and T. Søreide (eds), International Handbook on the Economics
of Corruption (Cheltenham: Edward Elgar Publishing, 2011) 108.

23 See for example International Public Sector Fraud Forum, Fraud in Emergency Management and
Recovery:Principles for Effective Fraud Control (London and Australia:Cabinet Office and the Com-
monwealth Fraud Prevention Centre,February 2020);US Department of Justice (DOJ),Prevent-
ing and Detecting Bid Rigging, Price Fixing, and Market Allocation in Post-Disaster Rebuilding Projects
at https://www.justice.gov/atr/public/guidelines/disaster_primer.pdf and ‘Corruption Could
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Singapore24 and Canada.25 The cases unveiled also reveal the scale of the incen-
tives that can exist and the significant harm that can result. For example,Oper-
ation Car Wash (Operação Lava Jato) exposed corruption and collusion affecting
public procurement in Brazil26 that has been estimated to have caused losses of
around USD15 billion to Brazil27 (with additional losses in neighbouring Latin
American countries). The scheme also led to huge benefits being reaped by
public officials and private tenderers alike (for example one senior procuring
official agreed, in a plea agreement with the authorities, to return nearly USD97
million from secret bank accounts abroad28 and one contractor,Odebrecht,was
found to have earned USD3.3 billion profits from USD788 million of corrupt
payments29). Indeed numerous reports and papers outline the significant harm
that cartels30 and corruption31 create in the public procurement setting,through
causing vast sums of public money to disappear from procurement budgets, in-
creasing the cost of vital goods, services and infrastructure procured, reducing
their quality and quantity, creating public safety risks (through poor contract
work), deterring foreign investment, and destroying trust in government.32

Cost Lives in Latin America’s Response to The Coronavirus’ at https://www.transparency.org/
en/news/corruption-could-cost-lives-in-latin-americas-response-to-the-coronavirus.

24 For example Competition Commission,28 November 2017,CCS 700/003/15 (106).Singapore
is the 3rd cleanest country out of 180 according to TI’s CPI 2020.

25 For example SNC-Lavalin has been ordered to pay $1.9 million for rigging bids on infras-
tructure contracts in Québec as part of a settlement with the Public Prosecution Service
of Canada, (see https://www.canada.ca/en/competition-bureau/news/2020/06/snc-lavalin-
to-pay-19-million-in-fourth-quebec-bid-rigging-settlement.html) and pleaded guilty to cor-
ruption charges and paid fines of 280 million Canadian dollars relating to bribes paid to win con-
tracts in Libya, (see https://www.nytimes.com/2019/12/18/world/canada/snc-lavalin-guilty-
trudeau.html). Canada is the 11th cleanest country out of 180 according to TI’s CPI 2020.

26 S.F.Moro, ‘Preventing Systemic Corruption in Brazil’ (2018) 147 Daedalus 3.
27 See http://www.mpf.mp.br/grandes-casos and M.R. Sanchez-Badin and A. Sanchez-Badin,

‘Anticorruption in Brazil: From Transnational Legal Order to Disorder’ (2019) 113 AJIL Un-
bound 326, 326.

28 Moro, n 26 above.
29 See DOJ, Office of Public Affairs, ‘Odebrecht and Braskem Plead Guilty and Agree to Pay at

Least $3.5 Billion in Global Penalties to Resolve Largest Foreign Bribery Case in History’ Press
Release, 21 December 2016.

30 See for example M. Nihashi, T. Saijo, and M. Une, ‘The Outsider and Sunk Cost Effects on
“Dango”’ in Institute of Social & Economic Research,Osaka University, Public Procurement Bid-
ding:An Experimental Analysis ISERDiscussion Paper No 514 (2000) 1 (suggesting that procurers
paid 16-33 per cent more than they would have in a competitive bid process in Japan); andWorld
Bank Group Report 2011 investigating misconduct in WBG funded road projects, and finding
that bid rigging in procurement markets led to sharply inflated prices, by up to 60 per cent in
some cases, and/or reductions in quality or safety of products and services provided. See gener-
ally for example J.M. Connor, ‘Price-Fixing Overcharges: Revised 3rd Edition’ February 2014
at https://ssrn.com/abstract=2400780 (cartels may lead to 10-25 per cent higher prices or even
more).

31 Estimated by some to add 20-25 per cent to the cost of public procurement, see for example K.V.
Thai, International Handbook of Public Procurement (Boca Raton,FL:CRC Press, 2009) 20,OECD,
Business and Finance Outlook 2017 (Paris:OECD Publishing,2017) 95-96,OECD,CleanGovBiz,
The Rationale for Fighting Corruption (Paris: OECD Publishing, 2014).

32 See Anderson, Jones, and Kovacic, n 7 above.
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Components of a procompetitive procurement system and the system in
England and Wales

The discussion above indicates that all jurisdictions require a comprehensive
system able to combat corruption and collusion risks in public purchasing,33 in
particular:

• A carefully constructed procurement regime,designed to minimise incentives
and opportunities for corruption and collusion;

• Robust competition and anti-bribery or anti-corruption laws outlawing such
conduct;

• Proactive and independent public agencies – procurement, competition and
anti-corruption – working together, and with citizens and companies, to de-
tect and root out corruption and collusion when it occurs, using effective
investigatory powers and techniques;

• Effective sanctions, which both punish infringers and deter future violations.

At first sight three separate regimes seem to provide such a system in England
and Wales.

Public Procurement Law

In some countries public procurement rules are limited or non-existent. In
England and Wales, however, a sophisticated regime regulates public procure-
ment from needs-assessment, to bid design and award, to post-contract im-
plementation.34 Although the Government is consulting on reform of public
procurement laws post-Brexit,35 current rules are set out in Regulations36 and
jurisprudence derived from EU Directives37 that reflect the transnational archi-
tecture established by the World Trade Organisation’s plurilateral Government
Procurement Agreement (GPA).38 An underpinning objective of the regime is
to ensure that contracts are awarded to the ‘most economically advantageous’
tender, determined by reference to price or cost, cost-effectiveness or price-
quality ratio.39 There is also increasing pressure to ensure that procurement
decisions reflect social and environmental goals.40

33 There is little point in guarding a procurement system internally from corruption threats if it
can be disrupted and distorted by external collusive behaviour (and vice versa).

34 See n 9 above,essentially the rules apply to nearly all public bodies and a large number of utilities.
35 See its Green Paper,Transforming public procurement, n 1 above.
36 See especially the Public Contracts Regulations 2015,SI 2015/12 (PCR),which applies to pub-

lic sector procurements (separate Regulations exist for, for example, regulated utilities, defence
and security contracts, and the procurement of works and services concession contracts).

37 See for example Directive 2014/24/EU on public procurement (2014) OJ L94/65.
38 SeeWTO,Revised Agreement on Government Procurement,30March 2012 (GPA) designed to

open up competition in public procurement markets amongst signatories (the UK is to become
a party, post-Brexit and so will remain subject to this architecture).

39 See PCR, reg 67. Although many procurement systems aim to maximise efficiency and secure
the best value for taxpayers’ money, some regimes may be designed to achieve broader goals,
including: public or socio-economic policies; or the facilitation of the free movement of goods
and services between States (for example in the EU).

40 See the Public Services (Social Value) Act 2012.
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In order to achieve their goals, the rules set out the types of procedure41

that must be used for defined contracts42 and contain provisions which guard
against corruption and collusion through the use of competitive bidding systems
which are open and transparent,with minimum barriers to entry. For example,
the 2015 Public Contracts Regulations provide that many contract opportu-
nities must be published either at the national level – via the contracts-finder
online portal43 and/or in the Official Journal of the EU (if EU thresholds are
exceeded) – with minimum bid periods and minimum numbers of bidders;44

restrict the type of selection criteria that may be imposed by contracting au-
thorities (potential tenderers are not generally able to participate in preparation
of a procurement tender); require authorities in setting criteria and evaluating
tenders to treat economic operators equally and without favouring or discrimi-
nating in favour of certain tenderers, and to act in a transparent and proportion-
ate manner;45 contain provisions designed to widen the pool of bidders;46 and
regulate amendments to concluded contracts (for example where substantial
modifications are desired the procurer may be required to terminate the con-
tract and commence a fresh procedure).47 The importance of the integrity in
the process is reinforced by procurer codes of conduct – whether civil service48

or local authority49 created – and provisions requiring or allowing economic
operators convicted of corruption or collusion to be excluded or debarred from
procurement procedures unless and until they have undergone a self-cleaning
process.50

The detection of irregularities, and bidders’ confidence in the process, is also
facilitated and enhanced by provisions requiring that tenderers must be noti-
fied of the outcome of a tender and provided with information if unsuccessful.51

This ensures that disappointed tenderers are able to exercise their right to apply
to the High Court for a specific procurement procedure to be reviewed52 (in-
formal complaints can be lodged with the Cabinet Office Public Procurement
Review Services (PPRS), as well as to the procuring authorities).53

41 It contains provisions governing types of procedures to be used and when, including open,
restricted, negotiated or competitive dialogue.

42 With different rules for those of values triggering procurement obligations under the EU Di-
rectives and those falling below this value (lower EU thresholds apply for central government
spending than for example local government or utilities spending), see PCR, reg 5.

43 See https://www.gov.uk/contracts-finder.
44 See for example PCR,Ch 2, s 3.
45 See for example PCR, reg 18.
46 See PCR,Ch 2.
47 PCR,Ch 2, s 6.
48 See https://www.gov.uk/government/publications/civil-service-code.
49 Local authorities are responsible for maintaining their own Code of Conduct (incorporating the

seven principles of public life), a register of disposable pecuniary interests, and for dealing with
allegations that the Code or registration requirements have been breached, see the Localism Act
2011, s 28.

50 See PCR, regs 56-57 and text to notes 63 and 78 below.
51 PCR, reg 55, see also the Freedom of Information Act 2000.
52 PCR, Ch 6. In exceptional circumstances concluded contracts can be cancelled and damages

may be available, see Nuclear Decommissioning Authority v EnergySolutions EU Ltd [2017] UKSC
34.

53 See https://assets.publishing.service.gov.uk/government/uploads/system/uploads/
attachment_data/file/802272/Executive_Summary_of _the_United_Kingdom_-_Review_
cycle_2__Chapter_II_and_V_.pdf .
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Table 1. Summary of core cartel and corruption offences

CA1998 (civil offence for
cartel agreements)

EA2002 (criminal cartel
offence)

BA2010 (criminal bribery
offences)

Individuals ✗ (unless an undertaking)
√ √

Corporations and
Partnerships

√
✗

√

Enforcement Public (for example CMA)
and private

Prosecuted by CMA or
SFO

Prosecuted by SFO or
DPP

Sanctions for
infringement

Fines
Director Disqualification
Order
(Note leniency and
settlement)
Debarment (discretionary)
Damages

Up to 5 years
imprisonment
Unlimited fines
(Note no action letters)

Up to 10 years
imprisonment
Fines (Corporate and
Individual)
Debarment
(Note deferred
prosecution
agreements)
Note: Civil Recovery
Orders and Damages

See also offences outlined in text to notes 81-86 above.

Competition and Anti-Corruption Law

In line with international norms,54 the UK has also reformed competition and
bribery laws in the past 25 years to ensure draconian sanctions exist for those
engaged in bid rigging and bribery (see summary in Table 1 and fuller descrip-
tion below).
Bid rigging. Cartel activity – including bid rigging – is prohibited by both

a civil offence set out in Chapter I of the Competition Act 1998 (CA1998)55

(modelled on Article 101 of the Treaty on the Functioning of the European
Union (TFEU)56) and a criminal cartel offence set out in the Enterprise Act
2002 (EA2002). The former prohibits cartel agreements concluded between
undertakings – that is corporations, partnerships or other entities engaged in
economic activity.57 It is enforced publicly – by the Competition and Mar-
kets Authority (CMA) and certain sectoral regulators (in relation to conduct
occurring within their sector)58 – and privately, by private litigants before
the civil courts (for example by a claimant that has suffered loss in conse-
quence of the infringement).59 The CMA,which acts pursuant to an integrated

54 In relation to cartels see, for example OECD,‘Fighting Hard Core Cartels:Harm,Effective Sanc-
tions and Leniency Programmes’ 2002 at https://www.oecd.org/competition/cartels/1841891.
pdf ; and OECD, ‘Hard Core Cartels:Third Report on the Implementation of the 1998 Council
Recommendation’ 2005 at https://www.oecd.org/competition/cartels/35863307.pdf .

55 See for example Case 1032/1/1/04,Apex Asphalt and Paving Co Ltd v OFT [2005] CAT 4.
56 Art 101 was directly applicable in the UK until 31 December 2020.Although many undertakings

operating within the UK continue, post-Brexit, to be subject to EU’s competition law regime
(if their business arrangements affect trade between remaining EU Member States), Art 101 is
not now enforceable as part of UK law.

57 Case C-41/90,Höfner and Elser v Macrotron GmbH EU:C:1991:161 at [21].
58 Several sector-specific regulators share concurrent powers with the CMA,see for example CMA,

‘Concurrent application of competition law to regulated industries’ CMA10 (March 2014).
59 Litigants may bring follow-on actions (following on from a prior finding of infringement by a

competition agency), see especially CA1998, ss 47A and 58A) or their own stand-alone actions.

© 2021 The Authors.The Modern Law Review published by John Wiley & Sons Ltd on behalf of Modern Law Review Limited.
(2021) 84(4) MLR 667–707 675

https://www.oecd.org/competition/cartels/1841891.pdf
https://www.oecd.org/competition/cartels/1841891.pdf
https://www.oecd.org/competition/cartels/35863307.pdf


Combatting Corruption and Collusion in UK Public Procuremen

administrative model60 when enforcing the CA1998,has power to impose fines
on corporations or other entities it finds to have infringed the rules of up to
10 per cent of worldwide turnover.61 It is also able to apply for a disqualifica-
tion order against directors of companies found to have committed a CA1998
infringement and to be unfit to be concerned in the management of a com-
pany.62 Public contracting authorities may also debar infringing undertakings.63

A criminal cartel offence operates alongside the CA1998 civil regime and
applies to individuals engaged in cartel agreements. It was introduced to increase
deterrents to cartel activity after the Government concluded that custodial sen-
tences for individuals were required to ‘focus the mind of potential cartelists’.64

An individual convicted of an offence may receive a sentence of up to five
years’ imprisonment and/or an unlimited fine.65 Investigations and prosecu-
tions in England and Wales may be brought by the CMA,66 or the Serious
Fraud Office (SFO).67

Corruption. In 2010, the Government overhauled a patchwork of anti-
corruption laws68 and adopted one of the world’s most stringent anti-
corruption statutes, the Bribery Act 2010 (BA2010), described as the gold stan-
dard for bribery legislation.69 This Act, a consequence of domestic and inter-
national pressure70 to revamp UK laws following the UK’s participation in a

60 Performing investigative, prosecutorial and adjudicative functions.
61 Of up to 10 per cent of the undertaking’s worldwide turnover, in the business year preceding

the CMA’s decision,CA1998, s 36.Appeals against such decisions, and private actions, are heard
by the Competition Appeals Tribunal (CAT) or the ordinary courts.

62 EA2002, s 204, amending the Company Directors Disqualification Act of 1986. This was used
for the first time to disqualify the director of a company involved in a cartel infringement in
Online sales of posters and frames 12 August 2016.

63 See for example PCR, reg 57 (providing for discretionary debarment from public procurement
by contracting authorities of undertakings where the authority has sufficiently plausible indica-
tions to conclude that the economic operator has entered into agreements with other economic
operators aimed at distorting competition).

64 See Joint Treasury/DTI Report, The UK’s Competition Regime 2001, Department of Trade and
Industry White Paper AWorld Class Competition Regime Cm 5233 (London:TSO 2001), Sir An-
thony Hammond KCB QC and Roy Penrose OBE QPM,Proposed criminalisation of cartels in the
UKOFT365 (London:OFT,November 2001) 1.4. It was thought that individual liability would
be fairer than corporate fines,which may be insufficient to deter cartels.Criminal sanctions also
censure those involved in morally reprehensible conduct.

65 When convicted before a jury in the Crown Court.
66 The CMA has published guidance on how it exercises its prosecutorial discretion (taking an

account both of available evidence and the public interest), CMA9,March 2014.
67 EA2002, s 190(2). In cases of serious or complex fraud, the CMA can request the SFO,created by

the Criminal Justice Act 1987, to accept the matter, see SFO and CMA Memorandum of Un-
derstanding (MOU) at https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/307038/MoU_CMAandSFO.PDF. Third parties can also bring
prosecutions with the consent of the CMA.

68 See for example the common law(s) of bribery, the Public Bodies Corrupt Practices Act 1889,
the Prevention of Corruption Acts of 1906 and 1916, the Criminal Law Act 1977 and the
Anti-Terrorism, Crime and Security Act 2001, and M. Raphael QC, Bribery: Law and Practice
(Oxford: OUP, 2016) and N. Lord, et al ‘Implementing a Divergent Response? The UK ap-
proach to bribery in international and domestic contexts’ Public Money & Management, DOI:
10.1080/09540962.2020.1714212.

69 And a lodestar for other countries, see House of Lords, Select Committee on the Bribery Act
2010,The Bribery Act 2010: post-legislative scrutiny (HL Paper 3030) March 2019, 14.

70 In 2008, the OECD criticised the UK’s failure to upgrade its anti-corruption laws, in line with
international obligations, see OECD,WGB 2008, Phase 2bis Report at http://www.oecd.org/
daf/anti-bribery/oecdgroupdemandsrapidukactiontoenactadequateanti-briberylaws.htm and
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number of different international anti-corruption conventions (especially the
United Nations Convention Against Corruption (UNCAC)71 and the OECD
Convention on Bribery of Foreign Officials72), criminalises: (i) bribery (active
– offering or giving of financial or other advantages – and passive – soliciting or
receiving them) committed by individuals and corporations to induce or reward
the performance of a relevant function or activity improperly in both the pub-
lic and private sector (sections 1 and 2); (ii) bribery concerning foreign public
officials and officials of public international organisations (section 6); and (iii)
failure to prevent bribes from being paid on an organization’s behalf (section 7).
Section 7 was introduced partly to sidestep the general complexities involved in
England andWales in establishing criminal liability of corporations73 (including
under sections 1 and 6) where, in particular, it must be established that the con-
trolling corporate mind (usually the board of directors) knew of the offending
behaviour (the ‘identification principle’).74 Section 7 holds corporations strictly
liable for failing to prevent bribery anywhere in the world by an employee or
agent of the commercial organisation – which includes another corporate per-
son or subsidiary75 – unless it can show it had adequate procedures in place to
prevent it.76

Individuals convicted of bribery offences may be sentenced to up to 10 years
in prison. Both individuals and corporations may also be required to pay an
unlimited fine, to have proceeds of crimes confiscated,77 and corporations may
be debarred or excluded from bidding for public sector contracts for a defined
period and/or have existing contracts terminated (debarment is mandatory for
offences under sections 1 and 6 and discretionary for breaches of section 7).78

Ministry of Justice, Bribery Act 2010 Guidelines, March 2011. The evaluation was sparked by
the UK’s decision (ordered by then prime minster, Tony Blair) to close its investigation into
allegations that BAE paid bribes to members of the Saudi royal family to secure contracts to
supply Taifun planes to Saudi Arabia (the Al Yamamah crisis).

71 UNCAC seeks to prevent and combat corruption and bring harmonisation across the signatories
and ratifying jurisdictions, UN General Assembly, 31 October 2003, see https://www.unodc.
org/unodc/en/corruption/uncac.html (it requires, amongst other things, procurement systems
to be based on ‘transparency, competition and objective criteria in decision-making, that are
effective, inter alia, in preventing corruption’ UNCAC, Art 9(1)).

72 See Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, OECD (1997) (promoting the adoption of anti-bribery laws by signatories). The
UK is also a signatory to the OECD Anti-Bribery Convention and the Council of Europe’s
Civil and Criminal Law Conventions against Corruption. It is also a member of the Group
of States Against Corruption (GRECO) and launched the ‘United Kingdom Anti-Corruption
Strategy 2017-2022’ in December 2017.

73 It is frequently complained that this principle is inequitable (it is far easier to attribute the
requisite knowledge to smaller owner-managed companies than larger ones) and it should be
replaced for example by a principle of vicarious liability.

74 See for example J.Horder,Ashworth’s Principles of Criminal Law (Oxford:OUP,9th ed,2019) Chap
6, 6.3.

75 BA2010, s 8. This avoids the problem in England & Wales that acts of a subsidiary are not
generally attributable to its parent, see for example Adams v Cape Industries [1990] Ch 433.

76 BA2010, s 7(2). This puts pressure on corporations to have compliance systems in place.
77 The Proceeds of Crime Act 2002 (POCA) Part 2 provides for the making of confiscation orders,

through Civil Recovery Orders (CROs), following conviction in criminal cases.The state claims
property obtained through crime – the proceeds do not go to victims.

78 PCR, reg 57 provides for mandatory debarment of economic operators convicted of corruption
or bribery (including as defined in the BA2010, ss 1, 2 or 6).
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Successful prosecutions, which can be brought only with the consent of the
director of either the DPP or SFO79 following investigation by local police,
the City of London Police, the National Crime Agency (NCA) or the SFO,
thus punish infringers and seek to ensure that they, and others, are deterred
from committing future infringements. Wrongdoers may also be liable to pay
damages following civil proceedings for the tort of bribery.80

A number of other criminal offences also catch some forms of bribery81

or related conduct (for example conspiracy to commit an offence,82 aiding,
abetting, procuring or encouraging an offence,83 false accounting,84 or money
laundering85).Of particular relevance to the public procurement context is the
common law offence of misconduct in public office (carrying a maximum sen-
tence of life imprisonment),which holds public officials to account for miscon-
duct committed in connection with their public duties. This offence can apply
beyond bribery to breaches of duty giving rise to a risk of serious harm (for
example because of conflicts of interest that exist);where a public officer, acting
as such, wilfully neglects to perform his or her duty, and/or wilfully miscon-
ducts him or herself, to such a degree as to amount to an abuse of the public’s
trust in the office holder, without reasonable excuse or justification.86

Detection and Outcomes. Serious offences like collusion and corruption are
usually committed in secret (bid rigging, for example, tends to be designed
to mask collusion and arranged to simulate and create illusions of a genuine
competitive bidding process) and often by sophisticated, powerful and well-
resourced businesses and people. They are consequently difficult offences for
less-well-resourced agencies, police or other prosecutors to expose,87 requir-
ing agencies to employ a combination of reactive (through customer, competi-
tor, or employee complaints, self-reporting and whistleblowing) and proactive
detection techniques (through intelligence, monitoring and search) to gather
evidence. As proceeding to final decisions or criminal prosecutions is time-
consuming, many agencies rely on mechanisms, where feasible, to shorten and
facilitate proceedings (and so allow for greater number of cases to be decided

79 The consent of the Attorney General is not required, BA2010, s 10. The SFO leads responses
for international cases, tackles serious or complex fraud, bribery and corruption, recovers the
proceeds of those crimes, and assists other agencies in their equivalent investigations. The In-
ternational Corruption Unit (ICU) of the National Crime Agency (NCA) also investigates
allegations of bribery of foreign officials. Although bribery may be detected by police forces or
other agencies, no agency has been conferred with responsibility for co-ordination of domestic
anti-corruption work, see further text to notes 184-185 below.

80 See Raphael, n 68 above, 171.
81 See for example the Fraud Act 2006 and Theft Act 1968.
82 Criminal Law Act 1977.
83 See Accessories and Abettors Act 1861 and Serious Crime Act 2007, Part II (creating a separate

criminal offence for aiding and encouraging a criminal offence to be committed – even if the
crime did not take place).

84 For example under Companies Acts (1985 and 2006) for failure to keep adequate accounting
records.

85 For example the Proceeds of Crime Act 2002 (POCA).
86 There is fairly widespread consensus, however, that the offence is in need of reform, see https:

//www.lawcom.gov.uk/project/misconduct-in-public-office/.
87 The SFO Annual Reports and Accounts 2018-2019,notes that its caseload consists of a relatively

small number of large cases (consequently its conviction rate can vary significantly from year to
year).
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more efficiently), through shifting from an adversarial process to cooperative or
negotiated ones, which reward self-reporting and cooperation.

The CMA, for example, offers immunity from, or reductions in,88 fines to
leniency applicants meeting specified criteria in CA1998 cases,89 as well as im-
munity from criminal prosecution to certain applicants, through no-action let-
ters.90 Even if leniency is not available to an undertaking it also seeks to stream-
line administrative procedures, and reduce the risk of appeals,91 by settling cases
with firms that cooperate through early adoption of infringement decisions and
the imposition of reduced penalties.

In corruption cases, the criminal penalty to be imposed is determined by
the courts, which will not necessarily approve and affirm any arrangement
made with the prosecutor (for example, a reduction in penalty in return for
cooperation or a guilty plea).92 However, criminal prosecution can be for-
gone against those that self-report infringements or cooperate extensively with
investigators.93 For example, individuals can be offered conditional immunity
from prosecution, following consultation with the Attorney General.94 Further
prosecutors may seek a civil recovery order (CRO)95 or conclude a deferred
prosecution agreement (DPA)96 with legal persons instead of criminal prose-
cution. DPAs allow, subject to the Crown Court being satisfied that it is in the
interests of justice and that its terms are fair, reasonable and proportionate,97

88 See Office of Fair Trading, OFT’s guidance as to the appropriate amount of a penalty OFT423
(September 2012) and Office of Fair Trading, Applications for leniency and no-action in cartel cases
OFT1495 (July 2013).

89 Whether or not immunity or fine reductions are available is dependent on a number of factors,
including whether the applicant was the first to provide the CMA evidence of cartel activity,
the timing of the application (whether it was before a pre-existing investigation or the launch of
formal proceedings), and whether the applicant had coerced another undertaking to participate
in the cartel, see Applications for leniency and no-action in cartel cases ibid. Like other leniency pro-
grammes it is designed to exploit the insecure nature of cartels and to provide greatest rewards
for those that confess first, Harding and Joshua, n 17 above.

90 The CMA has power to confer immunity from prosecution in England and Wales, through the
grant of a no-action letter, to individuals, see Applications for leniency and no-action in cartel cases ibid
(immunity is granted automatically to current and former employees of undertakings granted
immunity from fines in CA1998 proceedings, and to individuals that tell the CMA about cartel
activity before any other person and where there is no pre-existing investigation (criminal or
civil)).

91 Although leniency is principally a tool to increase detection and deterrence and facilitate inves-
tigations, cooperation by leniency applicants may also create procedural efficiencies during the
investigation and minimise the risk of appeals.

92 See for example judgment of Thomas LJ in Innospec Ltd [2010] Crim LR 665 (where a guilty
plea followed plea agreement arranged with DOJ in the US and the SFO).

93 It is a factor that tends towards, but does not guarantee, non-prosecution.
94 See Serious Organised Crime and Police Act 2005, s 71.
95 CROs have been possible since 24 February 2003, see SI 2003/130,The Proceeds of Crime Act

2002 (Commencement No 4 Transitional Provisions and Savings) Order 2003 and available to
the SRO since 2008.Until 2012, SFO policy was to deal with self-reporting of foreign bribery
by CRO where possible.

96 Introduced by the Government to supplement criminal prosecution and CRO tools, see Crime
and Courts Act 2013, s 45 and DPA Code of Practice at https://www.cps.gov.uk/sites/default/
files/documents/publications/DPA-COP.pdf . If a DPA is not complied with, the prosecutor
may apply to the Crown Court for its variation or termination, in which case prosecution may
follow.

97 See Crime and Courts Act 2013, Schedule 17, paras 7-8. There is therefore no private deal
between a prosecutor and a company but transparency in the process.
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prosecutions for bribery and other economic crimes against bodies corporate
and partnerships98 to be deferred in return for the company’s compliance with
certain requirements, for example:99 payment of a financial penalty (broadly
in line with that which would have been imposed in the case of conviction
following a guilty plea); compensation of victims; making a charity donation;
disgorgement of profits; implementation of, or changes to, a compliance pro-
gramme; cooperation in an investigation (self-reporting is beneficial but not
a requirement and there is no obligation to admit guilt); or the payment of
reasonable costs of the prosecutor. DPAs were introduced to build confidence
in the justice system and to allow economic crime to be tackled better, par-
ticularly by encouraging self-reporting, cooperation and future compliance.100

DPAs have obvious attractions for companies, including the significant advan-
tage that mandatory debarment will not follow.101 They are also appealing to
prosecutors, especially given the complexities, costs and risks involved in estab-
lishing corporate criminal liability in England and Wales.

Self-reporting is however unlikely to be attractive where wrongdoing is stable
and profitable102 and there is not a good track record of enforcement following
use of other detection techniques.103 Consequently both the CMA and SFO,
as well as using their own monitoring and search powers, also encourage re-
porting via complaints and whistleblowing. For example, the CMA encourages
complaints from customers, employees or the general public104 and whistle-
blowing; it offers financial rewards of up to £100,000 to those who offer in-
formation about cartel activity105 and whistleblowers in the UK are protected
from reprisal by the Public Interest Disclosure Act 1998, section 47B106.107

In addition, UK competition and anti-corruption agencies possess their own

98 Corporations do not have the right to a DPA but may be invited to negotiate one.
99 Criminal Procedure Rules 2015, para 5(5).
100 DPAs provide ‘a way of holding companies to account without punishing innocent employees,

and are an important tool in changing corporate culture for the better’ Lisa Osofsky, Director
of the SFO, ‘UK’s first Deferred Prosecution Agreement, between the SFO and Standard Bank,
successfully ends’ Press Release, November 2018.

101 See n 78 above.The ability of the SFO to conclude DPAs has also facilitated joint investigations
and cooperation with other jurisdictions, where plea arrangements or DPAs are possible (such
as the US).

102 See for example A.Heimler, ‘Cartels in Public Procurement’ (2012) 8 Journal of Competition Law
& Economics 849, 849: ‘Public procurement markets differ from all others because quantities do
not adjust with prices but are fixed by the bidding authority.As a result, there is a high incentive
for organizing cartels … that are quite stable because there are no lasting benefits for cheaters’
and few incentives to apply for leniency.’

103 See D.C. Klawiter, ‘Enhancing International Cartel Enforcement: Some Modest Suggestions’
September 2011 Competition Policy International Antitrust Chronicle 4; OECD, Policy Roundtables:
Ex Officio Cartel Investigations and the Use of Screens to Detect Cartels (Paris: OECD Publishing,
2013) 16: ‘theory and practical experience seem to suggest that reliance on amnesty/leniency
programs alone may produce a sub-optimal probability of cartel detection, which in turn may
have a negative effect on deterrence.’

104 See for example CMA, Guidance on the CMA’s investigation procedures in Competition Act 1998
cases CMA8 (March 2014).

105 See CMA, ‘Rewards for Information about Cartels’ 31 March 2014.
106 See also for example Directive setting out whistleblower protection in the EU, Directive

2019/1937 (2019) OJ L305/17.
107 It has sought to raise awareness of cartel laws and to prompt reporting by whistleblowers and le-

niency applicants through a cheating or competing campaign, see https://cheatingorcompeting.
campaign.gov.uk/
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distinct powers to gather evidence proactively, subject to applicable rights of de-
fence,108 through for example: interviewing individuals; requiring documents;
entering premises to search for information;109 directed surveillance (monitor-
ing the movement of people and vehicles); power to use covert human intelli-
gence sources (for example,informants);110 and evenmore extensive Regulation
of Investigatory Powers Act 2000 (RIPA) powers in criminal cases, including
of intrusive surveillance, property interference and access to communications
data.111

In addition, the CMA created a tool,which it made available to procurers and
the general public, designed to screen for warning signs or red flags revealing
first evidence of bid rigging in public procurement.Unfortunately, this has been
withdrawn following concerns that insufficient relevant data was available to
allow it to work effectively.112 It was therefore proving to be a blunt tool that
was not achieving its objective.

Cases finding supplier collusion, or corruption, in public procurement
processes

Relatively few instances of either bid rigging or corruption affecting pub-
lic procurement in the UK have been uncovered by enforcement agencies
in recent years and in no case have corruption and collusion been found to
operate together. This section summarises some of the key cases investigated
by the CMA (or its predecessor, the Office of Fair Trading (the OFT)),113

108 Such as the principles of legal privilege, self-incrimination and confidentiality in civil cases.
109 See CA1998, ss 25-29; EA2002, ss 192-197, EA2002, s 201, and Criminal Justice Act 1987, s 2

and 2A.
110 These powers are regulated by the Regulation of Investigatory Powers Act 2000 (RIPA),

see ss 28 and 29 and the Regulation of Investigatory Powers (Directed Surveillance and
Covert Human Intelligence Sources) Order 2010, SI 2010/521. For example in its concrete
drainage products investigation (which led to three companies being fined more than £36
million, 23 October 2019) the CMA collected direct evidence of a price fixing and cus-
tomer allocation cartel by recording a number of meetings. In certain circumstances penal-
ties (civil and criminal) may be imposed on firms, and their officers, that do not comply
with powers of investigation or requirements, see for example CA1998, ss 40A and B, 59,
72.

111 See for example EA2002,s 199,RIPA,the Regulation of Investigatory Powers (Directed Surveil-
lance Sources) Order 2010 and the Regulation of Investigatory Powers (Communications Data)
Order 2010.

112 In June 2016, the CMA launched a bid rigging awareness campaign and a free e-
learning tool. In July 2017 it produced a data analysis tool, see CMA, ‘About the Car-
tel Screening Tool’ 15 December 2017 at https://www.gov.uk/government/publications/
screening-for-cartels-tool-for-procurers/about-the-cartel-screening-tool, that was withdrawn
from use on 19 February 2020.

113 Although bid rigging affecting public procurement in the UK could, prior to Brexit, also be
investigated by the European Commission under EU competition laws, in fact few such cases
exist. Indeed, out of 113 cartels uncovered by the European Commission between 2001 and
2015, only four of these related to bid rigging within the EU, see M.Hellwig and K. Hüschel-
rath, ‘Cartel Cases and the Cartel Enforcement Process in the European Union 2001-2015: A
Quantitative Assessment’ (2017) 62 Antitrust Bulletin 400.Marine Hoses affected UK markets, see
text to notes 119-121 below.
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the SFO or police. Essentially, they amount to a handful of competition
cases – mainly civil not criminal proceedings – and some bribery cases. Most
recent higher-profile bribery cases have, however, focussed on foreign bribery
affecting procurements outside of the UK.

The most noteworthy competition case is Construction,114 where the OFT
uncovered ‘endemic’ bid rigging in the English construction industry, which
had occurred between 2000–2006.The CA1998 investigation arose from a spe-
cific complaint, but bid rigging was ultimately established on 199 tenders,115

affecting building projects for schools, universities, hospitals, and private sec-
tor projects, worth more than £200 million. The OFT imposed fines totalling
£129.2 million on 103 companies, 33 of which benefited from ‘leniency’ and
86 of which received reductions following admissions of involvement.116 Al-
though the OFT considered whether, as an additional deterrent, it should rec-
ommend to procurers that they exclude infringing firms from public procure-
ment auctions, it ultimately considered this would be inappropriate given the
pervasive nature of the problem, its ability to pursue only a small proportion of
the likely infringements involved,117 and that many of the parties were taking
competition law compliance seriously and steps to help avoid future breaches
of competition law.

Prior to Construction, the OFT also issued a series of CA1998 decisions find-
ing bid rigging in the roofing industry across the UK118 and obtained its first
criminal convictions under the EA2002 in relation to a global marine hoses
bid rigging cartel.119 The latter cartel divided markets and affected both pub-
lic contracts emanating from the Ministry of Defence and private tenders.
The three individuals involved pleaded guilty to dishonestly participating in
the cartel following their arrest, and plea agreements concluded, in the US.120

They were sentenced to prison, disqualified from acting as company direc-
tors, and had over £1 million of assets confiscated. The companies involved

114 21 September 2009.
115 The collusion occurred predominantly through cover pricing and compensatory payments made

from successful bidders to unsuccessful ones. Although the OFT received evidence of cover
pricing in relation to thousands of tenders, it focused its investigation on a more limited and
manageable, but representative, number, where evidence was greatest and strongest so allowing
it to reach a decision comparative swiftly, see OECD,Policy Roundtables, Collusion and Corruption
in Public Procurement DAF/COMP/GF(2010)6 (15 October 2010)), UK contribution at https:
//www.oecd.org/competition/cartels/46235884.pdf

116 The offer of penalty reductions in return for admissions led to significant procedural efficien-
cies and resource savings, allowing the OFT to conclude the investigation more efficiently and
comparatively quickly, ibid.

117 See n 115 above.
118 See West Midland Roofing Contractors 17 March 2004, Collusive tendering for Mastic Asphalt Flat-

roofing Contracts in Scotland 8 April 2005,Collusive tendering for felt and single ply flat- roofing contracts
in the North East of England 8 April 2005,Collusive tendering for felt and single ply roofing contracts
in Western Central Scotland 12 July 2005, Flat Roof and Car Park Surfacing Contracts in England and
Scotland 23 February 2006.

119 See OFT, ‘Three Imprisoned in first OFT Criminal Prosecution for Bid-rigging’ Press Release,
11 June 2008;R vWhittle, Brammar & Allison [2008] EWCA Crim 2560.

120 The defendants had already pleaded guilty in the US and were returned to the UK on condition
that they also plead guilty in the English courts.
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were subsequently fined in administrative proceedings brought by the European
Commission.121

Since Construction and Marine Hoses, only two individuals (both of whom
also pleaded guilty) have been convicted under the criminal cartel offence122

and the CMA has only uncovered collusive tendering in breach of the CA1998
in a few instances, including bid rigging by office fit-out firms (cover bidding,
including to one client in the public sector – Newham College of Further
Education)123 and in relation to the supply and installation of certain access
control and alarm systems.124

The SFO has concluded a number of investigations involving bribery in
procurement processes (some under the BA2010 and some under pre-existing
laws125). However, perhaps because it is tasked with leading responses in inter-
national cases and focuses only on cases of serious and complex fraud involving
a high value,126 its principal focus of attention in relation to corruption and pro-
curement has been on cases of foreign bribery, or corruption involving foreign
procurements,127 many of which have been resolved with DPAs.128 In con-
trast, only one case since 2014, FH Bertling (Project Jasmine), appears to relate
to bribery in a domestic procurement process, and this did not involve public
procurement or bribery of a public official.129

Cases involving domestic bribery thus tend to be prosecuted by the CPS
following non-SFO investigations, such as, for example,R v Ozakpinar (Adam

121 Case 39406, 28 November 2009, aff’d but fines reduced, see Case T-146/09 RENV,
EU:T:2016:411.

122 These were against Nigel Snee and Barry Kenneth Cooper in relation to two separate cases,
Supply of Galvanised steel tanks: criminal investigation (two defendants who did not plead guilty
in this case were subsequently acquitted) and Supply of precast concrete draining products: criminal
investigation respectively, at www.gov.uk/cma. The latter involved market sharing and price fix-
ing, including on contracts that had been put out for tender. In both cases the undertakings
were subsequently found to have infringed CA1998, Ch 1, see Galvanised steel tanks for water
storage main cartel decision, 19 December 2016 and Galvanised steel tanks for water storage informa-
tion exchange decision, 19 December 2016 and Supply or precast concrete draining products, 23 Oc-
tober 2019 (appeal currently pending before the CAT, see Case 1337/1/12/19, FP McCann v
CMA).

123 Design, Construction and Fit-Out Services 1 March 2019.
124 6 December 2013.
125 See n 68 above.
126 See n 79 above (it deals with a small number of large,high profile cases which now rarely involve

sums of less than £50 million).
127 Although it is one of the more active enforcers of foreign bribery laws, see Lord et al, n 68

above, the total number of SFO cases relative to the UK economy nonetheless remains low,
see OECD Working Group on Bribery, PHASE 4 Two-Year Follow-Up Report: United King-
dom 2019 at https://www.oecd.org/corruption/United-Kingdom-phase-4-follow-up-report
-ENG.pdf .

128 See for example, DPAs agreed between the end of 2015-2020 with Airbus SE, Gulrap Systems,
Sarclad Ltd,Rolls-Royce Plc,Anonymous SME,and Standard Bank (in the same period criminal
corporate convictions were obtained against Alstom Network UK, Sweet Group Plc, Innospec
Ltd) at https://www.sfo.gov.uk/our-cases/case-archive/#azk.

129 See SFO’s public record of archived cases,Lord et al,n 68 above andM.Sognnes Andresen andM.
Button, ‘The profile and detection of bribery in Norway and England & Wales: A Comparative
Study’ (2019) 16 European Journal of Criminology 18.
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Osman),130 and R v Skansen Interior Ltd.131 The latter case, although not con-
cerned with public purchasing, involved criminal proceedings against Skansen
(under section 7 BA2010) and its previous manager,Banks, in relation to bribes
paid (totalling £10,000) to Deakin, an employee of DTZ, in return for infor-
mation to help Skansen secure private refurbishment contracts in excess of £6
million.Even though the case was self-reported by new management,132 which
had put a compliance programme in place and cooperated with the investiga-
tion, the corporation was convicted in criminal proceedings (and its adequate
procedures defence was rejected by the jury).133 Banks and Deakin also pleaded
guilty to offences under sections 1 and 2 BA2010 and were sentenced to im-
prisonment for 12 and 20 months and disqualified from acting as a director for
six and seven years, respectively.

IS THERE A CORRUPTION OR COLLUSION PROBLEM IN THE
PUBLIC PROCUREMENT SECTOR IN ENGLAND AND WALES?

The section above reviewed the UK’s comprehensive procurement, anti-
corruption and competition laws and noted that relatively few cases of supplier
collusion or corruption in domestic public procurement processes have been
uncovered or sanctioned. In this section, however, it is seen that the scarcity of
cases may not be because the rules are having their desired effect, preventing
and deterring corruption and collusion, but rather because such conduct is not
being exposed.Not only do a number of reports and surveys suggest that these
practices may be occurring, but the SFO has proceeded in a number of foreign
bribery cases. If firms engage in unethical and unlawful behaviour overseas, it
seems conceivable that they might also do so in the UK.134

Further, a closer examination of the system indicates that the cause of this
mismatch between revealed cases and perceptions could be that (i) weaknesses
in the public procurement system may be allowing corruption and collusion to
occur; and (ii) anti-corruption and competition law enforcement agencies have
not prioritised enforcement in this area, so reducing the deterrent effect of the
law and allowing such conduct to operate hidden below the surface. Finally,

130 [2008] EWCA Crim 875 (Mr Osman, the chief procurement officer for the Crown Pros-
ecution Service (CPS), received concurrent sentences of 2.5 years imprisonment for cor-
ruption and false accounting after he sidestepped normal procedures and awarded con-
tracts to two friends in return for lump sum payments). See also for example R v Ford
[2011] EWCA Crim 473, R v Bush [2003] EWCA Crim 480, R v Bennett & Wilson
[1996] 2 Cr App R(S) 879, R v Foxley [1995] 2 Cr App R 523 and ‘Energy boss Ross
Knowles jailed for seven years for fraud’ Kent Online, 3 May 2012 at http://www. kenton-
line.co.uk/kentonline/home/2012/may/3/council_boss_ross_knowles_jail.aspx.

131 R v Skansen Interiors Limited Southwark Crown Court, 2016 ((unreported).
132 To the City of London police and by filing a suspicious activity report to the NCA.
133 No sanction was imposed as the company had no assets by this time – the decision to prose-

cute the corporation has been criticised, especially given that it had self-reported and provided
assistance crucial to the successful prosecution of the individuals.

134 Fraud Advisory Panel, n 147 below. An explicit objective of the BA2010 is to target foreign
bribery that may be encouraged where the threat of enforcement in the foreign jurisdiction is
not real.
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difficulties result from the fact that corruption and collusion have convention-
ally been considered to require their own distinct regulatory solutions governed
by independent legal, and enforcement, regimes. In the sphere of public pro-
curement, therefore, processes may not be being protected from both practices
sufficiently because the independent policies are not working together to pro-
duce synergies or to avoid negative spill-over effects.

Perceptions and survey evidence

The concealed nature of collusion and corruption makes it difficult to know,or
to measure, how widely it is occurring. Nonetheless, it is common to estimate
levels of wrongdoing through indicators and indices that are frequently based
on, for example, surveys of stakeholder attitudes and perceptions, reviews of
institutional features controlling corruption, and/or audits and investigations
of individual cases.135 Although imperfect they can provide a general sense of
whether and when something is wrong.136

A number of surveys and government reports suggest that concerns (includ-
ing government concerns) about unlawful behaviour in this sphere do exist
and that deeper diagnosis in the UK is required. For example: the Cabinet Of-
fice Cross-Government Fraud Landscape Annual Report 2019 estimates that
significant sums are lost to procurement fraud each year137 and the Cabinet
Office recognises the inherently high risk of fraud and corruption undermin-
ing government responses to emergency or disaster recovery situations;138 the
Chartered Institution of Public Finance and Accountancy’s Counter Fraud and
Corruption Tracker (CFacT) survey139 states that 23 per cent of respondents
reported experiencing fraud, bribery or corruption relating to procurement in
the 2017/18 financial year and that procurement is one of the greatest areas of
perceived fraud risk; and a 2020 Ministry of Housing, Communities & Local
Government review into the risks of fraud and corruption in local government
procurement140 records a number of case studies involving corruption or col-
lusion in council public procurement. In addition, it expresses fear that, as with
an iceberg, these constitute only the visible portion above the waterline and
a small fraction of the total problem, with the unknown majority of incidents
hidden below the surface.141

135 M. Fazekas and G.Kocsis,Uncovering High-Level Corruption:Cross-National Corruption Proxies Us-
ing Government Contracting DataGovernment Transparency Institute,Working Paper series:GTI-
WP/2015:02 (2015) 45.The two most widely used are the World Bank’s Control of Corruption
and Transparency International’s CPI, see n 8 above.

136 Rose-Ackerman and Palifka,n 10 above,14: ‘If observers believe that corruption is endemic, that
belief may influence economic decisions and indicate fundamental problems in the legitimacy
of the state’s institutions and practices’.

137 https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_
data/file/864268/ Cross-Government_Fraud_Landscape_Annual_Report_2019_WA__1_.pdf.

138 See Fraud in Emergency Management and Recovery n 23 above.
139 See https://www.cipfa.org/services/counter-fraud-centre/fraud-and-corruption-tracker.
140 n 13 above (conducted in the context of the UK anti-corruption strategy 2017 to 2022).
141 ibid, 8.
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Further, the Chartered Institute of Building in 2013,142 exploring corruption
(which it defines to include bid rigging) in the construction industry, reported
that nearly half of the professionals surveyed (49 per cent) believed that corrup-
tion is common in UK construction (most commonly at the pre-qualification
and tendering stage) and 10 per cent thought that corruption cost their organi-
sation more than £1 million in a year.143 These findings are especially concern-
ing when combined with the large proportion of public procurement spending
on construction (45 per cent between 2009–2013144); reports estimating that
a significant percentage of investment in publicly funded construction projects
may be lost through mismanagement, cronyism or corruption;145 the OFT’s
2009 finding that bid rigging was endemic in UK construction; and current
CMA research suggesting that 77 per cent of businesses still do not under-
stand competition law well and that only six per cent run any competition law
training.146

These reviews reinforce the less than rosy pictures painted by other, more
general surveys, for example:147 an EU survey estimating £3 billion of losses
each year through UK procurement fraud;148 Ernst & Young’s 2018 global fraud
survey reporting that 34 per cent of UK respondents (up from 18 per cent in
2014) believe corruption to be widespread;149 PwC’s Global Economic Crime
Survey (2018) reporting increasing numbers in two years of UK organisations
experiencing bribery and corruption (from six to 23 per cent) or being asked to
pay a bribe (from five to 24 per cent);150 and a 2017 Special Eurobarometer151

recording that, of 1,382 UK interviewees, 55 per cent think that corruption
is widespread, 45 per cent think that corruption has increased in the last three

142 https://www.ciob.org/sites/default/files/CIOB%20research%20-%20Corruption%20in%
20the%20UK%20Construction%20Industry%20September%202013.pdf .

143 20 per cent also thought that cover pricing was not corrupt, see also text to n 146 below.
144 M.Fazekas and E.Dávid-Barrett, ‘Corruption Risks in UK Public Procurement and New Anti-

Corruption Tools’Government Transparency Institute Research Paper,November 2015, relying
on OJEU (TED) data.

145 See for example Construction Sector Transparency Initiative, UK Launch of the Construc-
tion Sector Transparency Initiative International Programme, 22 October 2012 (stating an-
nual losses from mismanagement, inefficiency and corruption in global construction could
amount to $2.5 trillion annually by 2020); reports of breach of procurement laws in the
Grenfell tower procurement process at https://www.theguardian.com/uk-news/2020/oct/15/
grenfell-tower-landlord-had-secret-meeting-on-cost-cutting-inquiry-told; J. Wells, ‘Corrup-
tion, Grabbing and Development: Real World Challenges’ in T. Søreide and A.Williams (eds),
Corruption and Collusion in Construction: a view from the industry (Cheltenham:Edward Elgar Pub-
lishing, 2014) 23.

146 See https://www.gov.uk/government/publications/uk-businesses-understanding-of -competition-law.
147 See the 2019 report of the Fraud Advisory Panel at https://www.fraudadvisorypanel.org/

wp-content/uploads/2019/07/Hidden-in-plain-sight-Jul19-WEB.pdf: ‘Does the UK have a
corruption problem? Officially, no. In reality we just don’t know.’

148 See https://ec.europa.eu/regional_policy/sources/policy/how/improving-investment/
public-procurement/study/country_profile/uk.pdf .

149 EY, Integrity in the spotlight: the future of compliance 15th Global Fraud Survey, 2018: 34 per cent of
UK respondents (up from 18 per cent in 2014) believe corruption to be widespread in the UK

150 Further, that 21 per cent of UK respondents felt that they had lost an opportunity to a global
competitor who they believe had paid a bribe

151 European Commission, Special Eurobarometer 470 ‘Corruption’ (December 2017). European
Commission, Flash Eurobarometer 374, ‘Businesses’ Attitudes Towards Corruption in the EU’
(February 2014).
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years, 14 per cent have been affected by corruption, and 25 per cent think that
the taking of bribes for personal gain by officials awarding public tenders is
widespread.152

Even if these surveys reflect the fact that businesses and individuals may now
be better informed as spending on ethics and compliance increases, the core
indication that corruption and collusion might be relatively common in public
procurement cannot be ignored.

Weaknesses in procurement processes

Although UK procurement rules are designed to ensure open and transparent
government contracting, opportunities for both corruption and collusion may
be arising as a result of weaknesses in the design of the rules or in implemen-
tation or monitoring of processes. This may be occurring where:

i. Weaknesses in the procurement laws exist. For example, UK rules which
allow for negotiated procedure without prior publication in specific cir-
cumstances (for example in cases of extreme urgency)153 make it relatively
easy for justifications for such awards to be proffered, while making it dif-
ficult for breaches of the rules to be challenged;154

ii. Procuring bodies do not sufficiently promote an anti-corruption organi-
sational culture (actively highlighting and tackling corruption risks by for
example using conflicts of interest and gifts and hospitality registers155)
or take steps to ensure officials have a sufficient understanding of the

152 See also for example RAND Europe,The Cost of Non-Europe in the Area of Organised Crime and
Corruption: Annex II Corruption Eur Parliamentary Res Serv PE 579.319 (2016) 9 (corruption
risks during public procurement could cost Europe around €5 billion a year).

153 PCR,reg 32,especially 32(2)(c).These powers were used relatively frequently during the Covid-
19 pandemic, Procurement Policy Note,Responding to COVID-19 Information Note PPN 01/20,
March 2020.The procurement efforts by the Government and NHS bodies relating to personal
protection equipment (PPE), testing kits, ventilators etc has been subject to considerable atten-
tion and criticism in the media, and in R (on the application of the Good Law Project Limited and
others) v Secretary of State for Health and Social Care [2021] EWHC 346 the High Court found
that the Secretary of State had acted unlawfully in relation to the a number of relevant contracts
by failing to comply with the Transparency Policy.

154 Broadly, breaches of public procurement laws can be challenged within extremely tight time
limits either by an economic operator having an interest in obtaining a particular contract that
suffers or risks suffering loss or damage as a result of a contracting authority’s beach of the
Regulation (see for example PCR,Ch 6, especially regs 91-92) or by other interested parties in
judicial review proceedings (R (on the application of the Law Society) v Legal Services Commission
[2007] EWHC 1848). These rules are difficult to use in practice, see for example S. Arrowsmith
and R. Craven, ‘Public Procurement and Access to Justice: a Legal and Empirical Study of the
UK System’ (2016) 25 Public Procurement Law Review 227 and see S. Arrowsmith, ‘Reimagining
public procurement law after Brexit, Part 1’ February 2020, 4.7 at https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=3523172, but see the successful challenge in R (on the application of the
Good Law Project Limited and others v Secretary of State for Health and Social Care ibid. The general
system of enforcement that exists for breaches of EU law also applies to the EU procurement
rules (see TFEU, Art 258).

155 This is especially problematic as increased commercialisation is creating a greater number of
conflicts of interests in government contracting and corruption incentives. See also Trans-
parency International,Permission Accomplished at https://www.transparency.org.uk/sites/default/
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objectives of the procurement processes. Indeed, neither anti-corruption
nor competition law training is conducted systematically within procuring
bodies, general use is not made of counter fraud models, and procurers do
not routinely work closely with law enforcement agencies;156

iii. Procurers are able artificially to reduce a pool of bidders by failing to pub-
licise tenders in advance as required or providing too short advertising
periods;

iv. Tenders only attract a single bidder;157

v. Post-award contract modifications occur as a result of weak post-contract
award management;

vi. Electronic systems are not used consistently to record registers or to con-
duct e-procurement;

vii. There is insufficient oversight of procurement decisions via internal or
external controls;

viii. Insufficient data is available (although there are requirements to pub-
lish data there is great variation in the quality of data that is published,
mandatory data is often missing, and no procedure for sanctioning non-
compliance exists158);

ix. Pressure exists to ensure that procurement decisions reflect not only value
for money,but other public policy goals including social and environmental
ones.159 These objectives inevitably inject a greater degree of subjectivity
into the selection process, making it more difficult to monitor for tender
awards affected by improper motives.

Particular problems thus appear to lie in culture, training and monitoring of
public procurement processes and adherence to rules. Indeed, a Government
report draws attention to the fact that, following the abolition of the Audit
Commission and the handing back of responsibility for ethical standards to
local authorities, monitoring and scrutiny of local spending is now especially
difficult in spite of the large sums of money they spend160 and the close con-
nections that often exist between officials and businesses.161 Further, it notes
that there is no longer any clear record of how many detected procurement

files/pdf/publications/Permission%20Accomplished%20-%20TIUK.pdf (noting that 32 coun-
cillors across 24 councils held critical decision-making positions in their local planning system
whilst also working for developers that might be applying for planning permission to them).

156 SeeA review into the risks of fraud and corruption in local government procurement n 13 above and Trans-
parency International,Corruption in UK Local Government: The Mounting Risks? (London: Trans-
parency International UK, 2013), identifying 16 corruption risks arising from legislative change
including for example the abolition of the Audit Commission (which provided an independent
source of public audit and powers to collect and analyse nationwide fraud and corruption data),
Standards for England and the abandonment of a universal code of conduct.

157 See for example https://opentender.eu/uk/dashboards/integrity, Fazekas and Dávid-Barrett,
n 144 above.

158 Fazekas and Dávid-Barrett, ibid.
159 See n 40 above.
160 Councils in England spend approximately £55 billion a year on goods, works and services,

LGA,National Procurement Strategy for Local Government in England (2018) 5. See also Permission
Accomplished n 155 above.

161 See for example A review into the risks of fraud and corruption in local government procurement n 13
above and Fazekas and Dávid-Barrett, n 144 above.
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fraud cases exist as this information does not have to be published under the
Local Government Transparency Code.162 Council auditors have also identified
red flags,weaknesses in governance, and in construction of public procurement
processes.163 For example,164 a public interest report into Newham Council
in 2015 identified irregularities (including failure to obtain cost reports or re-
vised contracts from contractors,no consultation on changes to the scope of the
project and price increases and the allocation of work without following pro-
curement rules and member approval) in relation to Newham Council projects
to build a new Sixth Form Centre, extend the Town Hall and to improve the
Council Chambers.165

Insufficient enforcement of corruption and competition laws

Evidence suggests that although some people will never act corruptly on moral
grounds, and others will act corruptly out of habit, a majority of people will
weigh the costs and benefits of so acting (are opportunistic).166 Corruption,
like supplier collusion, therefore needs to be combatted through changing in-
centives and by ensuring that the cost of acting unlawfully exceeds its benefits;
expected punishment, must exceed its likely benefits taking into account the
probability of the conduct being uncovered and prohibited.167 An important
question, therefore, is whether UK enforcement in this sphere is sufficient to
deter such conduct.

A first problem is that although the probability of detection has a significant
impact on the commission of offences,168 there is a picture of limited enforce-
ment in both the bid rigging and domestic bribery spheres.

In 2011, the Government expressed concern that the competition regime
was not having its desired deterrent effect in relation to anticompetitive agree-
ments because of insufficient public decisions under the CA1998 (and/or Ar-
ticle 101 TFEU)169 and the weak record of enforcement under the cartel

162 In contrast, when in existence, the Audit Commission reported on detected procurement fraud
cases (for example cases with a value of £4.4 million in the year 2013/14 and £15.3 million in
the year 2010/11).

163 Further, the National Audit Office has expressed concern that red flags, and anxieties about
weaknesses in governance arrangements suggesting that certain councils may not be securing
value for money,raised by local auditors are not being met with adequate responses https://www.
nao.org.uk/wp-content/uploads/2019/01/Local-auditor-reporting-in-England-2018.pdf .

164 See also Public Interest Report onWirral Council, June 2012 (raising concerns about conflicts of
interest at Wirral Council in relation to contracts for the provision of highway and engineering
services).

165 Public Interest Report on Newham Council, June 2015 see also text to n 123 above.
166 See Rose-Ackerman and Palifka, n 10 above, 52 and J. Tirole, ‘Hierarchies and Bureaucracies:

On the Role of Collusion in Organizations’ (1996) 2 Journal of Law, Economics, and Organization
181.

167 See G.S. Becker, ‘Crime and Punishment: An Economic Approach’ (1968) 76 Journal of Political
Economy 169 (finding that the probability of detection had a greater impact on the commission
of felonies than the level of punishment).

168 ibid.
169 For example in 2011 the Government noted that only 27 infringement decisions had been

adopted since 2004, the UK had only notified 12 intended Art 101/102 TFEU decisions to
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offence.170 Although a number of reforms were implemented to rectify this
problem, the low volume of enforcement continues to receive criticism.171 Be-
tween the CA1998 coming into force and December 2019, the CMA (and
its predecessor the OFT) adopted fewer than 60 infringement decisions un-
der it (and/or Articles 101 and 102 TFEU),172 a rate of activity which is low
compared to competition agencies in the EU.173 Only just over half of these
cases have involved cartels,174 meaning the UK competition agency has adopted
fewer than two cartel decisions on average per year since the CA1998 came into
force. Further, since Construction in 2009, few decisions have focussed on collu-
sive tendering involving public procurement.175

In addition, in spite of the importance attached by the Government to the
deterrent effect of the criminal cartel offence and fundamental reforms intro-
duced to increase its effectiveness (in particular through increasing funding, en-
hancing enforcement personnel and by removing the dishonesty requirement
from the offence176), only five individuals have to date been convicted under
it in 17 years, all following guilty pleas.177 This is a far cry from the six to ten
annual prosecutions predicted.178 In contrast, a number of criminal investiga-
tions have been closed, all other criminal prosecutions under the Act have failed
and in 2019 the Chairman of the CMA requested that the CMA be relieved
of its primary responsibility for criminal prosecutions, especially as it does not
have the specialist expertise or the scale of cases to warrant the cost, and the
complexity, of tackling criminal cases.179

the European Commission (compared to the 71 reported by France, 66 by Germany, 62 by Italy
and 42 by Spain, see now http://ec.europa.eu/competition/ecn/statistics.html),Department for
Business Innovation and Skills, A competition regime for growth: a consultation on options for reform
(London: BIS, 2011).

170 And concern that the criminal offence might not be viable, in particular because of the com-
petition agency’s insufficient expertise in running a criminal investigation successfully, see A
competition regime for growth, ibid and n 179 below.

171 See for example National Audit Office report of 2016 at https://www.nao.org.uk/report/
the-uk-competition-regime/.

172 See https://www.gov.uk/cma-cases. See also B.J. Rodger, ‘Application of the domestic and
EU antitrust prohibitions: an analysis of the UK competition authority’s enforcement practice’
(2020) 8 Journal of Antitrust Enforcement 86 (identifying 55 CA1998 infringement decisions by
the OFT/CMA).

173 For example the UK notified 41 envisaged Arts 101 and 102 decisions to the European
Commission between 1 May 2004 and 31 December 2019, compared with 159, 124, 160
and 127 envisaged decisions notified by France, Germany, Italy and Spain respectively, see
https://ec.europa.eu/competition/ecn/statistics.html.

174 See Rodger, n 172 above, identifying 35 cartel cases. The sectoral regulators have only adopted
three infringement decisions in total (they have adopted a number of non-infringement decisions
in contrast).

175 Although the CMA did adopt four decisions in both 2019 and 2020 and new investigations into
construction and roofing are on-going, see https://www.gov.uk/cma-cases/roofing-materials
and https://www.gov.uk/cma-cases/supply-of -construction-services. The CMA has, however,
sought to help local governments detect bid rigging.

176 See A. Jones and R.Williams, ‘The UK Response to the Global Effort Against Cartels’ (2014)
Journal of Antitrust Enforcement 100.

177 See text to notes 120-122 above.
178 Hammond and Penrose, n 64 above, 3.6
179 See Chairman of the CMA, Andrew Tyrie’s letter to the Secretary of State for Busi-

ness Enterprise, Industry and Skills at https://www.gov.uk/government/publications/
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Although collecting data on prosecutions and convictions under the BA2010
is not straightforward,180 a similar picture of limited enforcement exists.Despite
the new law,181 relatively few investigations into bribery have ensued,182 those
that take place are often of a long duration, and the SFO has focused on foreign
bribery and cases of higher value and made extensive use of DPAs.183 In con-
trast, no single institution has been tasked with responsibility for co-ordination
of domestic anti-corruption work, there is no central register of bribery investi-
gations or judgments, and enforcement against corrupt activity within the UK
does not appear to have been prioritised;184 such cases have not been significant
‘numerically or in terms of the status’.185 Rather, because of the lack of a clear
or central approach and mechanism for reporting and responding to domestic
bribery, its smaller scale,186 its less overt and more intangible nature (for exam-
ple it may not manifest itself in clear pay-offs but through more subtle conferral
of other monetary or preferential benefits which make bribery more complex
to establish),187 the inherent difficulties in detecting a crime that the victim is
unaware of and in convicting corporations, the lack of comprehensive training
on the BA2010 in many police forces,188 the lack of interagency cooperation
and coordination,189 and the abolition of monitoring agencies such as the Audit
Commission,190 the spotlight has not fallen on domestic bribery.

letter-from-andrew-tyrie-to-the-secretary-of -state-for-business-energy-and-industrial-strategy.
Although the SFO has power to accept cases, it is not responsible for the grant of no-action
letters (however, it will not bring fraud proceedings where the CMA has granted immunity, see
MOU, n 67 above, para 10,) and has not to date undertaken its own cartel offence prosecution.

180 House of Lords, Select Committee, n 69 above, 16.
181 Tony Blair’s legacy on anti-corruption is to have provided the UK with the toughest anti-

corruption law worldwide, if applied (arguably in breach of the separation of powers, he was
able to close a corruption investigation into BAE see n 70 above), F. Heimann and M. Pieth,
Confronting Corruption: Past Concerns, Present Challenges, and Future Strategies (Oxford:OUP, 2018)
94.

182 House of Lords, Select Committee, n 69 above, 16.
183 See text accompanying notes 126-128 above and 197-198 below.The UK enforcement author-

ities have been less active than for example their US or German counterparts, see T. M. Funk
and A.S.Butros (eds),From Backsheesh to Bribery:Understanding the Global Fight Against Corruption
and Graft (Oxford: OUP, 2019) xxxiii. House of Lords, Select Committee, n 69 above, 7-9.

184 See House of Lords Bribery Act Committee, 2018, 108, Lord et al, n 68 above. See also Her
Majesty’s Inspectorate of Constabulary and Fire &Rescue Services,Time to Choose An inspection of
the police response to fraud April 2019 (finding disjointed and ineffective law enforcement against
fraud, that fraud was not the highest of enforcement priorities, and the need for a national
policing fraud strategy).

185 Lord et al, ibid, 6-7: ‘The UK approach, whether strategic or institutional, has focused on the
international context, in part because of the drivers for reform and in part because of the UK’s
very public commitment to taking a proactive role in addressing international bribery’.

186 Small-scale bribery can, ‘if left unchecked, build up into a multi-million pound industry’ see
House of Lords, Select Committee, n 69 above, 5.

187 See also the misconduct in public office offence, text to n 86 above.
188 Police forces and the crown prosecution service already find it difficult to cope with their normal

caseload of for example rape, robbery and murder, without having to deal with lengthy and
complex corruption investigations and prosecutors, see also n 184 above and n 190 below.

189 House of Lords, Select Committee, n 69 above, Ch 3.
190 Prosecution of white-collar crime may also have fallen as a result of government targets pres-

surising police forces to concentrate on cases with high clear-up statistics, businesses becom-
ing more sophisticated, and austerity hitting resources of investigating authorities, including
the SFO, and fraud squads within police forces. For example the SFO’s core funding was
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All of this suggests that the risk of collusive tendering or domestic bribery
being detected, prosecuted and prohibited is low.191 Consequently, it is espe-
cially important that any sanctions actually imposed for these infringements
are sufficient to ensure deterrence and to account for the fact that the sanctions
may not be imposed at all (and even if imposed will bite well after the gains had
been realised).192 In criminal cases, penalties must also be sufficient to punish
the offender and to reflect societal condemnation of the conduct. The record
under both the competition and bribery laws, however, suggests that penalties
are unlikely to be having these effects.

In relation to cartels, the main outcome of cases has been the imposition of
corporate sanctions for breach of the CA1998. Criminal sanctions for individ-
uals have been rare (although the CMA has now started to make greater use
of its power to seek disqualification of directors involved in CA1998 infringe-
ments193).This is so,even though a core reason for enacting the criminal offence
was to ensure deterrence by targeting individuals and bolstering penalties be-
yond large corporate fines,which, it is generally accepted,need to be impossibly
high to deter.194 Thus in Construction, for example, the OFT attracted consider-
able criticism for compromising the credibility and deterrent impact of the law,
by failing to pursue criminal proceedings in spite of its acknowledgment of the
serious, endemic and significant nature of the violations (it also did not recom-
mend debarment).195 Other recent CMA cartel cases have also been described
as serious, and to have been operated in full knowledge of its illegal nature, yet
no criminal prosecutions followed.

In relation to bribery, the force of the law seems also to be being weakened
not only by the small number of domestic bribery cases (and bribery cases more
generally) that proceed beyond investigation, but by the difficulties involved in
convicting corporations (leading to the lack of a credible threat of criminal
prosecution in many cases), the SFO’s tendency to favour CROs or DPAs over
criminal prosecutions, and its lack of success in prosecuting company officers or

reduced from £52-£33 million between 2008-2016 (it was able to apply for ‘blockbuster
funding’ from the Treasury to deal with specific cases, but this resulted in the SFO hav-
ing to rely on temporary staff and prevented it from building capacity and expertise, see
for example HM Crown Prosecution Services Inspectorate ‘Serious Fraud Office Gover-
nance Arrangements (May 16)’at https://www.justiceinspectorates.gov.uk/hmcpsi/inspections/
sfo-governance-arrangements/. Although its funding increased again to £52.7 million in April
2018 relatively few defendants have been convicted following prosecution by it, see Lord Garnier
statement before House of Lords, Select Committee, n 69 above, 69)

191 CIOB (2013) ‘The distinct lack of prosecutions under the act has raised questions from some
industry figures about how it is enforced by the [SFO]. Interestingly, in a poll of over 2,000
individuals from various industries by Deloitte LLP,57 per cent of respondents were not worried
about the possibility of enforcement action against their company. In addition, one third of
respondents lacked any knowledge of the act.’

192 See n 167 above and G.J. Werden, ‘Sanctioning Cartel Activity: Let the Punishment Fit the
Crime’ (2009) 5 European Competition Journal 19, 28.

193 Although this power has existed since 2002 it was only first used in 2016, n 62 above.
194 See for example OFT, Drivers of Compliance and Non-compliance with Competition Law – An

OFT Report 2010 at https://www.gov.uk/government/uploads/system/uploads/attachment_
data/file/284405/oft1227.pdf , J.M. Connor, ‘Recidivism Revealed: Private International Car-
tels 1999-2009’ (2010) 6 Competition Policy International 3 and W.P.J. Wils, ‘Recidivism in EU
Antitrust Enforcement: A Legal and Economic Analysis’ (2012) 35World Competition 5.

195 See text to notes 114-116 above.
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employees even where DPAs have been approved in return for a corporation’s
cooperation.196 Although DPAs have the potential to produce procedural effi-
ciencies, speed up processes, reduce costs and increase the quantity of cases dealt
with,whilst ensuring that the company makes reparation for its alleged criminal
behaviour, there is concern that they may be over-used, may be reducing the
punitive and deterrent effect of the law (as well as hindering its development),197

and may be extinguishing societal condemnation of the conduct and shielding
companies from debarment from procurement processes (without a convic-
tion, the mandatory debarment rules do not apply). Their frequent use may
also, by limiting prosecutions, in the end discourage firms from self-reporting,
cooperating and entering DPAs. ‘Serious questions are now being raised about
whether the DPA regime can be effective in a context where corporates may
face better outcomes in court rather than through cooperation, or by refusing
cooperation with an investigation and thereby making a prosecution virtually
impossible.’198

Siloed regimes

A final point is that efficient public procurement might be being hampered by
the lack of policy coordination and cooperation between relevant institutions.
Not only is there a need for greater attention to be paid to corruption and col-
lusion risks in constructing procurement processes, but more could be done to
ensure that agencies cooperate together to facilitate investigations and enforce-
ment.For example, evidence of collusion could come to light in a procurement
process or bribery investigation or evidence of corruption may emerge in a
competition investigation or procurement review. Further, were a suspicion or
allegation of both bribery and bid rigging in a procurement tender to arise,
several separate lines of investigation would likely to be demanded under the
CA1998, the criminal cartel offence, and criminal bribery laws in relation to
active and passive bribery offences. These would involve different competition
enforcement models,199 and a number of distinct proceedings against compa-
nies and individuals, involving different investigative powers, cooperation and

196 See C. King and N. Lord, ‘Deferred prosecution agreements in England and Wales: cases made
of sand?’ (2020) Public Law 307. In none of the cases, set out in n 128 above, where DPAs
were agreed,has successful prosecution of individuals yet followed (in two cases individuals were
acquitted, in two cases no criminal prosecutions ensued and in the other two cases investigations
into individuals may be ongoing).

197 For example in the US, there has been concern about the use of DPAs as they ‘limit the puni-
tive and deterrent value of the government’s law enforcement efforts and extinguish the societal
condemnation that should accompany criminal prosecution’, D.M. Uhlmann, ‘Deferred Pros-
ecution and Non-Prosecution Agreements and the Erosion of Corporate Criminal Liability’
(2013) 72 Maryland Law Review 1295, 1302.

198 S. Hawley, C. King and N. Lord, ‘Justice for whom? The need for a principled approach to
Deferred Prosecution in England and Wales’ in T. Soreide and A. Makingwa (eds), Negotiated
Settlements in Bribery Cases: A Principled Approach (Cheltenham: Edward Elgar, 2020).

199 The rationale for treating undertakings and individuals differently resulted from the Govern-
ment’s desire to maintain consistency with EU law (for undertakings) whilst at the same time
seeking to separate the criminal offence from the civil regime with the objective of ensuring
that its enforcement would not be compromised by virtue of it being characterised as ‘national
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self-reporting regimes, rights of defence, standards of proof, investigating and
enforcement agencies (the CMA (or sectoral regulators), SFO, the police and
DPP). Particular care, cooperation and coordination would be required to en-
sure that any civil process did not compromise a criminal one or vice versa.200

Although some mechanisms for coordination and cooperation exist, these are
not sufficient to resolve the multiple issues that might arise.

PROPOSALS FOR THE FUTURE

The discussion above indicates that it is possible, and even perhaps likely, that
corruption and/or collusion in the public procurement sector is occurring ‘un-
der the waterline’. Evidence establishes that it occurs with regularity in other
jurisdictions, survey evidence suggests that it is occurring in the UK,and weak-
nesses in the UK systemmay be allowing it to operate undetected – risks are not
being taken seriously by procuring institutions or anti-corruption and compe-
tition enforcement agencies. This article consequently proposes four steps to
develop a more procompetitive procurement system in the UK.

First, a fact-finding exercise to identify targets for closer scrutiny. Second,
careful adjustments to procurement laws and processes in order to minimise
opportunities for wrongdoing and to bolster compliance with the rules. Third,
changes designed to increase the deterrent effect of the competition and bribery
laws. Fourth, more ambitious legislative reform to improve the framework in
the longer run.Underpinning all of the reform proposals is the need for a more
harmonised approach to the regulation of each of the separate legal spheres.

Although the sections below acknowledge that some of problems diagnosed
with the current system are challenging to tackle, the Government’s and rele-
vant agencies’ post-Brexit reviews of relevant laws and procedures provide fora
for possible solutions to be debated. In particular, the Government launched
in December 2020 a broad consultation on proposals to improve, streamline,
simplify, and reshape UK public procurement law post-Brexit201 and is in the
process of considering how competition policy should be developed in the
future.202

competition law’ within the meaning of Regulation 1/2003, Art 3, see Jones and Williams, n
176 above.

200 See for example Case 1337/1/12/19 FP McCann Ltd v CMA (pending before the CAT),where
one of the issues is whether the civil proceedings concerning a cartel for concrete drainage
products,which followed criminal proceedings against Barry Kenneth Cooper, see n 122 above,
took an unreasonably long period of time to complete. See also Galvanised Steel Tanks (criminal
proceedings preceded the CMA civil decision), n 122 above, andMarine Hoses (civil proceedings
in this case by the Commission under Article 101, notes 119-121 above).

201 See Transforming public procurement n 1 above.
202 See for example John Penrose MP’s independent report presented to Government, Power to the

People: Stronger Consumer Choice andCompetition So MarketsWork For People, Not the Other Way
Around, February 2021 (see terms of reference https://www.gov.uk/government/publications/
terms-of -reference-for-john-penrose-mp-report-on-competition-policy).
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Fact finding

A first preliminary step should be for some broad reviews to be conducted to
look for ‘red flags’ or ‘indicators’ of hidden corruption and collusion.203 These
could be conducted by the Government, especially in the context of its Anti-
Corruption Strategy, the CMA, and through the use of intuitive risk indica-
tors.204 For example, the Government has conducted Year 1 and Year 2 updates
of its Anti-Corruption Strategy 2017–2022, which includes better identifica-
tion and mitigation of corruption risks, including in the context of public pro-
curement.205 In these documents, the Government states that it is seeking to
increase transparency and participation in public procurement, exploring ways
to reduce fraud and corruption in the defence industry and to reduce corrup-
tion in public procurement. A comprehensive review of procurement in local
government also highlights significant corruption and collusion risks and pro-
poses measures that councils could implement to strengthen their resilience to
them.206 These suggest a focus on defined sectors and at local levels may be war-
ranted and that there is a need to strengthen awareness and capabilities within
contracting authorities.

The CMA also has broad tools for identifying risks to competition.Not only
has it the power to conduct market studies to see if a market is working well
for consumers and to commission reports,207 but it did develop a procurement
data analysis tool. Although the latter was withdrawn in the light of concerns
raised about its efficacy,208 if developed, honed and used systematically it could
reap huge benefits by allowing the CMA (and other interested stakeholders,
such as reporters, academics, consultants, market experts or procurers) to anal-
yse procurement data for indicators of unlawful collusive tendering. Despite
concerns that screens (structural or behavioural)209 can be costly and difficult
to operate accurately,210 they have proved to be helpful in providing sources of
prima facie evidence in public tendering cases.211 The Korean Fair Trade Com-

203 Although surveys and reports suggest that such conduct exists,more research could be completed
to better understand the scale of the problem.

204 Fazekas and Dávid-Barrett, n 144 above, 5.2.
205 See https://www.gov.uk/government/publications/uk-anti-corruption-strategy-2017-to-2022.
206 See n 13 above.
207 See EA2002, Part 4 and for example OFT commissioned report by •econ (assessing the impact

of public sector procurement on competition in 2004);CMA,Local authority waste contracts:CMA
analysis (November 2017); and OFT,More competition, less waste (May 2016). These are practical
guides, designed to provide advice on how competition can be made to work more effectively
and are not detailed studies of markets and industry players, which may trigger specific action.

208 See n 112 above.
209 See R.M. Abrantes-Metz, ‘Proactive vs Reactive Anti-Cartel Policy: The Role of Empiri-

cal Screens’ June 2013 at https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2284740, 2: ‘A
screen is a statistical test based on an econometric model and a theory of the alleged illegal be-
havior designed to identify whether manipulation, collusion, fraud or any other type of cheating
may exist in a particular market,who may be involved, and how long it may have lasted. Screens
use commonly available data such as prices, bids, quotes, spreads, market shares, volumes, and
other data to identify patterns that are anomalous or highly improbable.’.

210 But see C.Mena-Labarthe, ‘Mexican Experience in Screens for Bid-Rigging’Competition Policy
International Antitrust Chronicle 13 March 2012.

211 The identification of a public tender market facilitates structural assessment and the data gener-
ated by the process facilitates subsequent behavioural assessments, see for example P.Bajari and G.
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mission (KFTC), for example, makes use of a Bid Rigging Indicator Analysis
System (BRIAS) which analyses online public procurement data and quantifies
the likelihood of bid rigging.Although the initial system (2006) had difficulties,
upgrades have enabled BRIAS to become a more sophisticated mechanism for
identifying procurements for further investigation (in 2017, nearly 50 per cent
of cartels sanctioned by the KFTC were bid rigging related to public procure-
ments).212

Technology and data tools also have the potential of advancing corruption
control and identifying indicators of bribery, such as exceptionally short bidding
periods, single bidders, or other suspicious patterns.213 In some jurisdictions
public agencies crosscheck, through computer-assisted audits, procurement
expenditure with other government databases to identify atypical situations,
such as conflicts of interest or personal relations between suppliers and public
officials, inappropriate use of exemptions and waivers, substantial contrac-
tual amendments, or suspicious patterns of bidding which warrant further
investigation.214 In the UK, this type of cross-validation is difficult as many
government data sources are disconnected (for example spending lacks ‘actual
or re-constructible links to contracts’).215 It has thus been argued that develop-
ing ‘Big Data’ analytics is essential to stepping up the fight against corruption
– open data availability should be extended across the UK public procurement
system,with only limited, justifiable exceptions, and linked to other data sets.216

Mechanisms for improving public procurement

Reforms should also address shortcomings in the current procurement sys-
tem, and its operation, which mean that it does not guard sufficiently against
corruption or bid rigging risks throughout the procurement cycle. Some of the
proposals below are now being considered by the Government in its review of
public procurement law.217

Summers, ‘Detecting Collusion in Procurement Auctions’ (2002) 70 Antitrust Law Journal 143;
K.Hüschelrath and T.Veith, ‘Cartel Detection in Procurement Markets’ (2013) 35Managerial &
Decision Economics 404, 405.

212 See Presentation by S. Lee, Director of Bid Rigging Investigation Division KFTC, ‘Alterna-
tive tools to detect cartels: Bid-Rigging Indicator Analysis System’ November 2018, OECD
Roundtable, n 103 above, 62, and OECD, ‘Summary of the workshop on cartel screening in the
digital era’ 30 January 2018, 3.

213 L. Silveira, ‘4 Technologies Helping Us to Fight Corruption’ World Eco-
nomic Forum, 18 April 2016 at https://www.weforum.org/agenda/2016/04/
4-technologies-helping-us-to-fight-corruption/.

214 ibid,OECD, Integrity Review of Brazil – Managing Risks for a Cleaner Public Service OECD, 2012 at
http://doi.org/10.1787/9789264119321-en.

215 Fazekas and Dávid-Barrett, n 144 above, 15.
216 ibid, 5.1.
217 Transforming public procurement, n 1 above. Although the full extent of this review is beyond the

scope of this paper the Government is consulting on: the process governing tendering in the
case of crisis or extreme urgency; whether authorities should be required to implement open
contractor data standards and to publish contract amendment notices; and how best to create a
workable debarment system and to create an effective and balanced public procurement review
process.
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First, some important reforms to public procurement law could help to guard
against risks, for example by clarifying the circumstances in which contract
awards can be made without prior publication and increasing transparency in
such processes, and through the introduction of a more effective and less costly
remedies system. Indeed, it seems especially important that greater attention is
paid to the question of how, beyond audits, investigations and criminal pros-
ecutions, private actions can help to increase transparency and accountability
and ensure breaches are halted and deterred and compensation for violations
provided.218 A challenge, however, is to balance measures designed to ensure
effective enforcement against their potential costs (for example through un-
necessarily increasing the cost of public procurement, or unnecessarily delaying
or disrupting it).219

Secondly, in addition to general training on good procurement practices,
mandatory competition and anti-corruption law training programmes should
be introduced for procurers. The former would underline the importance of
careful market research at the outset of the tender process and help procurers
to identify markets prone to collusion, to understand how to design tenders to
ensure competitive outcomes,220 the benefits of more open-ended approaches
to procurement design, and the benefits to be reaped from procompetitive pro-
curement practices, and the importance of reporting suspected collusion to the
CMA.Procurers are best placed to detect collusive tendering and regular train-
ing from the CMA on typical signs of bid rigging221 would enhance their ca-
pability to do so. Although the CMA has published advice to procurers222 and
commenced a series of training events for public procurers across the country,
such training should be rolled into a programme provided systematically and
on a regular basis, perhaps via Civil Service Learning.

Procurement officials should also be given anti-corruption law training,
which draws attention to codes of conduct designed to prevent private in-
terests from creating conflicts with the performance of public duties.Electronic
registers of conflicts of interest, gifts and hospitality should also be kept, rules

218 To correct non-compliance and incentivise compliance, see Arrowsmith,n 154 above,X.Zhang,
‘Supplier review as a mechanism for securing compliance with public procurement rules: a
critical perspective’ (2007) 16 Public Procurement Law Review 325 and D.I.Gordon, ‘Constructing
a Bid Protest Process: Choices Every Procurement Challenge System Must Make (2016) 35
Public Contract Law Journal 427.

219 See for example S.Arrowsmith, ‘Transforming public procurement after Brexit: early reflections
on the Government’s Green Paper’ 20 December 2020 at https://papers.ssrn.com/sol3/papers.
cfm?abstract_id=3749359.Although these issues are being considered by the Government, cur-
rent proposals on remedies may not be sufficiently wide-ranging to ensure a comprehensive
system.

220 So procurers do not see processes as inefficient box-ticking exercise but as a mechanism for
improving public purchasing.

221 For example where fewer firms than anticipated bid; unusual or suspicious bidding patterns
occur; indications of joint bid preparation; a winner does not take the contract, or winners
routinely subcontract part of the tender to another (losing) bidder, see Malaysian Competition
Commission,Detecting Bid Rigging in Public Procurement 28 August 2014, but see n 21 above.

222 See for example https://www.gov.uk/government/collections/
bid-rigging-advice-and-tools-for-public-sector-procurers; https://www.gov.uk/government/
publications/bid-rigging-advice-for-public-sector-procurers; and https://www.gov.uk/
government/publications/letter-from-the-cma-to-procurement-professionals-on-bid-rigging.
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on the revolving door tightened, and a culture of zero tolerance to violations
created. ‘Organisational culture is crucial in preventing, detecting and respond-
ing to incidents of fraud and corruption’223 and, consequently, to increasing the
integrity of the procurement process.

As well as sanctions for violations (such as fines, imprisonment, loss of job
or pension), incentives would be altered if procurers were rewarded for strong
and ethical performance, for designing tenders effectively and for reporting
bid rigging suspicions.224 For example, although the CMA’s scheme offering
financial rewards for information about cartel activity225 is intended to apply
principally to those with ‘inside’ information of cartels, and does not generally
apply to their victims, reporting incentives could be created were it, or a similar
scheme, extended for the benefit of procurers.

Third, it should be ensured that all procurements are, as required by law,
publicised for example on contractfinder, with sanctions for not doing so; e-
procurement is used routinely; procurement data is collected systematically,
recorded and publicly available (open contracting);and that contract implemen-
tation is carefully managed and scrutinised.226 Greater transparency throughout
the whole procurement process from ‘pre-bidding through bid evaluation to
contract implementation’227 will help to maximise the pool of bidders and fa-
cilitate the detection of irregularities. In particular,greater data transparency and
mandatory use of centralised electronic systems to manage procurement pro-
cesses and open accounting will allow data tools to be used to audit processes,
to identify corruption and collusion red flags, and to ensure that processes are
scrutinised by a wide-range of interested stakeholders, including internal and
external auditors, disappointed bidders and the wider public.

Fourth,more effective auditing is required to develop a better Counter Fraud
and Anti-Collusion culture in government, particularly at local government
level.228 More internal mechanisms should be developed to encourage adher-
ence to policies and procedures, to improve systems and processes, to identify
and quantify losses from corruption, to analyse spending more carefully (includ-
ing through data analytics), to encourage whistleblowing by staff members and
to encourage effective relationships with law enforcement and other agencies
(for example local authorities could be required to have an audit committee,
with a specific remit to oversee corruption risk assessments and corruption
investigations, and a dedicated officer responsible for counter-corruption, re-
porting of corruption and procurement risks and liaising with law enforcement
authorities).229 External auditors could also be obliged to report suspected vi-

223 A review into the risks of fraud and corruption in local government procurement n 13 above, 34. See also
Permission Accomplished n 155 above.

224 See n 21 above and Heimler, n 102 above, 862.
225 See text to n 105 above.
226 A review into the risks of fraud and corruption in local government procurement n 13 above, 37, Fazekas

and Dávid-Barrett, n 144 above.
227 Fazekas and Dávid-Barrett ibid, 19: ‘If monitoring occurs only in one phase, it will most likely

only displace corruption rather than reduce it’, but see n 20 above.
228 For example at the central government level the National Fraud Initiative seeks to identify and

quantify fraud losses,see https://www.gov.uk/government/collections/national-fraud-initiative.
229 A review into the risks of fraud and corruption in local government procurement, n 13 above, s 8 and

Transparency International, n 156 above.
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olations of the law to authorities and to identify sector trends and risk (for
example in a similar manner to Public Interest Reports).230 Some commenta-
tors have proposed the creation of an Office for Public Procurement to collect,
publish and analyse data, and so to increase transparency, accountability and to
facilitate the identification of trends.231

Fifth, anti-collusion tender clauses and anti-corruption provisions, although
sometimes used, could be built as a matter of routine into procurement pro-
cesses and contract templates. For example, bidders could be required to sign a
certificate of independent bidding (CIBD)232 to operate audited competition
and anti-corruption compliance programs and to disclose upfront subcontract-
ing plans if they wish to bid for public contracts. Further, other techniques
could be considered to make cover bidding less attractive. For example, as ten-
derers that engage in cover bidding are usually unwilling to spend significant
time or money preparing their tender response, requirements for tenderers to
make site visits and give presentations in person could help to guard against it
and increase its visibility to procurers.

More effective enforcement of anti-corruption and competition laws

In order to increase the deterrent effect of the bribery and competition laws,
there needs to be both a greater number of cases brought in the public procure-
ment context, and more effective penalties imposed. This will require public
enforcement agencies to be adequately resourced,233 to prioritise enforcement
in this area, to be better able to respond to criminal bid rigging and bribery
offences, and to work cooperatively with each other. In particular, as the SFO
does not concentrate on smaller cases or domestic bribery it is vital that the
awareness of other BA2010 investigators is raised through training. In addition
to greater cooperation and coordination between anti-corruption investigators
and prosecutors, police forces in England and Wales should consider creating a
specialised unit to target corruption in the public sector.234

Increasing Enforcement

Because bid rigging and bribery are difficult offences to uncover, relatively
heavy reliance is currently placed on the collection of information from those
involved in infringements, in return for leniency (in competition cases) or de-

230 See Tyrie, n 179 above, Sir Donald Brydon, Assess, Assure And Inform Improving Audit Quality
And Effectiveness Report on the quality and effectiveness of audit (London, HMSO, 2019) and
Transparency International, n 156 above.

231 Fazekas and Dávid-Barrett, n 144 above, 5.4.
232 Firms may be uncomfortable about signing such clauses, see for example Design, Construction

and Fit-Out Services n 123 above at [3.129]-[3.135], and their existence could make successful
prosecutions of offence easier.

233 See n 190 above.
234 See for example the unit created in Scotland in 2013, at https://www.bbc.co.uk/news/

uk-scotland-24149483.
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ferred prosecution (in bribery cases).235 Although these programmes reinforce
steps taken, including in the Bribery Act itself, to encourage businesses to intro-
duce compliance programmes236 and to be proactive about preventing, seeking
out and reporting any illegal conduct,237 and could be bolstered by imposing
more onerous obligations on companies238 (for example to appoint a board
member tasked with responsibility for assessing and reporting competition law
and bribery risks239), they have their limits and, in particular, are unlikely to be
effective in the absence of a healthy, independent enforcement record.240 In-
vestigators should not therefore be too reliant on such programmes and should
ensure that evidence is collected from a broad range of sources, including from
complainants, employees and other whistleblowers capable of delivering credi-
ble evidence, and through use of their own proactive detection techniques.

In addition to incentivising public officials to monitor for bid rigging and
wider use of data tools,241 steps could be taken to better incentivise whistle-
blowers to provide important sources of evidence. For example, even though
the CMA offers financial rewards of up to £100,000 to those who offer in-
formation about cartel activity,242 the CMA believes that, because this sum is
nugatory compared to the consequences that are likely to flow for the whistle-
blower (especially given the difficulty of maintaining confidentiality), higher
rewards are required to provide a stronger motive for reporting and to rein-
force the Government’s message that it takes infringements seriously.243 Both
the Government and the OECD have also proposed that greater efforts need to

235 But see n 252 below.
236 See text to n 76 above and for example Financial Conduct Authority’s (FCA) Princi-

ples for Business, Principle 3, requiring firms to organise their affairs responsibly and to
have adequate risk assessments in place and providing fines for breach, see for exam-
ple £1.8 million fine imposed by FCA on JLT Specialty Limited, for failing to have
appropriate checks and controls in place to guard against the risk of bribery when
making overseas payments, at https://www.fca.org.uk/news/press-releases/firm-fined-%C2%
A318million-unacceptable-approach-bribery-corruption-risks-overseas.

237 Screens can also help firms to improve their corporate governance and find out about
potentially infringing behaviour and to collate evidence and potentially file a complaint
where they suspect they are affected by infringing behaviour, see Hide and Seek: the Ef-
fective Use of Cartel Screens OXERA, September 2013 at https://www.oxera.com/getmedia/
210bc5bc-0cc9-40ea-8bc9-6c8b2406b485/Cartel-screens.pdf.aspx?ext=.pdf .

238 Ernst & Young,Global Fraud Survey n 149 above (companies need to do more to protect them-
selves from high profile scandals, and consequent loss of reputation).

239 See Tyrie, n 179 above (see also for example Design, Construction and Fit-Out Services n 123
above on whether disqualified directors should be granted limited leave to continue to act as
directors following a company director disqualification order, see Stamatis and Davies v CMA
[2019] EWHC 3318 (Ch)).

240 See text to n 103 above.
241 See text to notes 221 and 224 above.
242 See CMA, ‘Rewards for Information about Cartels’ (2014). In the years 2017-

2019, 43 disclosures were made under this scheme, with 27 leading to further in-
vestigation or action being taken, https://www.gov.uk/government/publications/
information-on-the-rewards-paid-for-information-by-the-cma. See https://www.
gov.uk/government/publications/whistleblower-statistics-2018-to-2019 and https:
//www.gov.uk/government/publications/whistleblower-statistics-2017-to-2018.

243 Tyrie,n 179 above.See for example the US Federal Civil False Claims Act,known as the qui tam
statute, and A. Dyck, A.Morse and L. Zingales, ‘Who Blows the Whistle on Corporate Fraud?’
(2010) LXV Journal of Finance 2213.
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be made by the UK authorities to promote and raise awareness of the impor-
tance of whistleblowers as one source of information on bribery, and to ensure
their protection and compliance with the Whistleblowing Guidance and Code
of Practice.244 In some countries efforts have also been built to engage the wider
public, including communities and professional associations affected by public
contracts, in monitoring procurement processes for corrupt and other illegal
practises.245

Information from these wider sources could then provide the foundation for
competition and anti-corruption agencies to use their powers of search, inter-
view and surveillance to uncover further direct or indirect evidence sufficient
to support a criminal trial or civil infringement finding. As well as producing
‘positive externalities’246 in terms of improving the efficacy of self-reporting
programmes, each of these other mechanisms will help uncover evidence of
conduct with would otherwise remain hidden.A particular challenge nonethe-
less will be to incentivise investigators to probe low-level and low-value local
cases, particularly where proof may be difficult in the absence of a leniency
applicant or self-reporter.

Using the Full Range of Penalties

In both the competition and corruption spheres, there has been interna-
tional pressure to enhance the fight against, and sanctions for, bid rigging and
bribery.247 It has been seen that in the UK, financial penalties may be, and are,
imposed on corporations involved in cartel or bribery law violations, but that
there is concern that these do not target responsible individuals, and they are in-
sufficient to deter.Furthermore,although the UK has deliberately sought to en-
sure that other controls are available to deter such conduct, including additional
criminal or civil sanctions for both natural and legal persons, asset recovery and
damages’ actions, it has been relatively rare for these to be used in practice.
Rather, the system incentivises criminal prosecutors to side-step complex and
risky criminal proceedings, by pursuing civil alternatives or DPAs instead. If the
laws are to have their intended deterrent and punitive effect, however, the full
range of sanctions, particularly criminal and debarment ones, must be pursued.
Breathing new life into the criminal cartel offence. The CMA has not had success

in enforcing, and is now reluctant to enforce, the criminal cartel offence (rather
it seems to prefer to rely on its administrative process). There are a number of
possible explanations for this, including the fact that a moral case for criminal-
isation has not been built,248 it is difficult to define and identify criminal cartel

244 See OECD Working Group on Bribery, n 127 above. See also text to n 230 above.
245 See S. Kühn and L.B. Sherman, Curbing Corruption in Public Procurement: a Prac-

tical Guide Transparency International, 2014 at https://www.oecd.org/corruption/
United-Kingdom-phase-4-follow-up-report-ENG.pdf , 12-1.

246 OECD, n 103 above, 9, 16.
247 See for example G.C. Shaffer and N.H.Nesbitt, ‘Criminalizing Cartels:A Global Trend?’ (2011)

12 Sedona Conference Journal 313.
248 Criminalising conduct as a mechanism to increase deterrence is unlikely to be successful, unless

public support for it is constructed on the basis of the moral reprehensibility of the conduct.

© 2021 The Authors.The Modern Law Review published by John Wiley & Sons Ltd on behalf of Modern Law Review Limited.
(2021) 84(4) MLR 667–707 701

https://www.oecd.org/corruption/United-Kingdom-phase-4-follow-up-report-ENG.pdf
https://www.oecd.org/corruption/United-Kingdom-phase-4-follow-up-report-ENG.pdf


Combatting Corruption and Collusion in UK Public Procuremen

behaviour and distinguish it from legitimate horizontal collaboration,249 proce-
dural difficulties result from the co-existence of the civil and criminal regimes,
and the CMA lacks criminal law expertise.250

One option could be to abandon the criminal offence entirely and to in-
crease deterrents for individuals through enhancing civil sanctions;251 for ex-
ample, provision could be made in the CA1998 for the imposition of fines on
responsible individuals. However, if the offence is to be retained, one way of
generating support for it, and building the moral case for criminalisation, could
be to target prosecutions on bid rigging that negatively affects the purchase
of vital public goods, services, and works. It would also generally be difficult
in such cases for those prosecuted to defend their conduct, especially where it
has been hidden, operated to simulate ordinary competitive behaviour and if
CIBDs have been required and signed.
Raising the stakes for those involved in bribery. Consideration also needs to

be given as to how more domestic bribery prosecutions can be brought and
how these should be balanced with the use of DPAs.252 Although the SFO
has increasingly used DPAs to handle corporate bribery cases,253 concern has
been expressed that these breach EU mandatory debarment obligations, under-
mine their effectiveness and the effectiveness of the criminal bribery laws more
generally.254 Further, their success depends upon a clear understanding that
prosecution and sanctions will follow if full cooperation is not provided. Fi-
nally, even where DPAs are agreed, to ensure the condemnatory and deterrent
effect of the law: (i) individual prosecutions of senior executives should still
be commonplace (and the cooperation expected of a company should include
provision of all relevant evidence implicating individuals);255 and (ii) corporate
sanctions imposed should strike a careful balance between the need to ensure
that bribery does not pay, the need to provide incentives for self-reporting and
cooperation,256 and the need to prevent re-offending – for example, through

No sustained attempt has been made to do this, an omission that has been compounded by:
the requirement in the original offence that the jury and judge had to believe that the indi-
vidual cartelists had acted ‘dishonestly’; the CMA’s decisions to use leniency applicants as core
prosecution witnesses in criminal cases (such as British Airways, see OFT, ‘OFT withdraws crim-
inal proceedings against current and former BA executives’ Press Release 47/10, 10 May 2010
and Galvanised Steel n 122 above); and, perhaps, the failure to extend the criminal offence to
corporations as well as individuals, see for example Jones and Williams, n 176 above.

249 The new criminal cartel offence contains no mens rea requirement but applies to horizontal
price fixing and other cartel activity, unless a statutory exclusion (EA2002, s 188A) or defence
(EA2002, s 188B) applies.

250 See text to n 179 above.
251 See for example A.Khan,‘Rethinking Sanctions for Breaching EUCompetition Law:Is Director

Disqualification the Answer?’ (2012) 35World Competition 77, 82.
252 For example, the SFO received considerable criticism for concluding a DPA with, rather than

prosecuting,Rolls-Royce,even though it had not self-reported its ‘egregious criminality’and the
vast corrupt sums paid out over decades (despite initial concerns Lord Justice Leveson presiding
judge eventually went on to approve the DPA,SFO v Rolls-Royce 17 January 2017 (unreported).

253 House of Lords, Select Committee, n 69 above, 91.
254 See S. Arrowsmith, ‘Constructing Rules on Exclusions (Debarment) Under a Post-Brexit

Regime on Public Procurement: A Preliminary Analysis’ 24 July, 2020 at https://ssrn.com/
abstract=3659909 and text to notes 197-198 above and n 261 below.

255 ibid, para 317.
256 Hawley, King and Lord, n 198 above.
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commitments to reform corporate practices, culture and policies and to in-
troduce compliance programmes and an independent monitoring process.257

Prosecutors could also consider insisting that voluntary director disqualifica-
tion undertakings are offered as a condition for agreeing a DPA.This would be
facilitated if, as with the CA1998, the BA2010 allowed disqualification orders
to be imposed on directors of companies convicted of bribery.
A greater willingness to use debarment sanctions. Debarment of corporations or

contractors involved in bid rigging or corrupt conduct helps to preserve the
integrity of the public procurement process by both mitigating against the risk
of, and deterring, future violations.258 Although procurers have obligations and
powers to exclude corporations convicted of bribery and competition offences
from public contracting until self-cleaning has occurred,259 data is limited as to
how many firms have been excluded from procurement processes and whether,
and if so how,debarment is occurring in practice.260 Indeed, there is some suspi-
cion that these powers are not being exercised, perhaps because of the relatively
frequent use of DPAs,because there is no central register for recording debarred
companies or adequate central policy guidance indicating how debarment pro-
visions are to be implemented and complexities overcome, because procurers
are fearful of exacerbating procurement difficulties that already exist in concen-
trated markets or because procurers believe that conviction under bribery or
competition laws is already punishment enough.261

If an effective debarment regime is to exist, these problems must be con-
fronted and in particular: a central register of debarred companies should be
instated and central policy guidance should be published addressing implemen-
tation issues and how complications are to be managed (for example, what the
scope and length of debarment should be, how debarment should be man-
aged in concentrated markets, how self-cleaning is to be established, and when
discretionary debarment should be exercised262). Further, the regime would be
strengthened if mandatory debarment were also extended to Section 7 BA2010
and bid rigging offences.263 Greater, and principled, use of debarment powers
would bolster criminal sanctions and send a clear message that access to public
procurement markets requires full compliance with the law.
Greater use of recovery powers and damages’ actions. Bribery proceedings have in

some cases led to confiscations orders and the recovery of profits from bribery
(especially through CROs and DPAs). In contrast, it appears that no civil action
for damages has been lodged by a public procurer in England and Wales that

257 ibid.
258 See Jones and Williams, n 176 above, 5.
259 See text to n 78 above. The prosecutor could also apply for Serious Crime Order, if there is

evidence of a risk of reoffending.
260 See S. Hawley, ‘What makes a Good Debarment Regime? Keeping corrupt and fraudulent

companies out of public procurement’University of Sussex,Centre for the Study of Corruption
Working Paper No 7, September 2020.

261 But see for example https://assets.publishing.service.gov.uk/government/uploads/system/
uploads/attachment_data/file/780802/A_Guide_for_Commercial_and_Procurement_
Professionals.pdf .

262 For example where infringers provide compensation to those harmed as a result of the wrong-
doing and adopt measures to prevent future violations.

263 See for example Arrowsmith, n 254 above and Hawley, n 260 above.
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has been a victim of bid rigging.264 This might be due to the complex and
expensive nature of competition-damages actions, and the fact that procurers
have reduced incentives to bring cases to recover lost public money and may be
unwilling to sour relations with contractors they may have to continue to con-
duct business with.However, if brought routinely, damages actions would allow
the government both to claw back taxpayer money lost and raise the costs for
those breaching competition law. In Germany, for example, state entities hurt
by bid rigging, or other anticompetitive conduct, regularly seek compensation
before the German courts.265 Further, in the US a specific statutory provision
(Section 4A of the Clayton Act) allows the government to recover treble dam-
ages in cases of harm caused by antitrust violations, including collusive bidding.
Although only a very few cases have been brought under it,266 the DOJ has
pledged to revitalise its use.267 A similar programme could be developed in the
UK, for example, by entrusting responsibility for recovery of damages on behalf
of public procurers to a central body, such as the Department for Business, En-
ergy & Industrial Strategy (BEIS).268 BEIS could then liaise with CMA to make
a workable system. Further, the CMA could make immunity or reductions in
fines dependent on a payment into voluntary redress systems or on the parties’
willingness to settle damages actions.269

Increased policy coordination

Greater Coordination
This article has flagged the distinct but complementary nature of bid rigging
and bribery in public procurement, illustrating that a ‘joined-up’ approach to
the implementation of the rules is required. Procurement, competition, and
anti-corruption agencies need to expand understanding of each other’s remit,
powers and procedures, so that they can work better together to prevent, detect
and prosecute violations.

264 It has also been seen that it is difficult for private parties to challenge breaches of public pro-
curement laws and to seek compensation, see text to n 153 above.

265 See for example OECD,Antitrust Enforcement Report, Relationship Between Public and Private An-
titrust Enforcement – Germany DAF/COMP/WP3/WD(2015)21, 6 (15 June 2015),LG Frankfurt
am Main,Case No 2-06 O 464/14,ECLI:DE:LGFFM:2016:0330.2.06O464.14.0A,LG Berlin,
Case No 16 O 193/11, ECLI:DE:LGBE:2013:0806.16O193.11KART.0A.

266 See H. First, ‘Lost in Conversation: The Compensatory Function of Antitrust Law’ NYU Ctr
for Law, Econ and Org, Law & Economics Research Paper Series, Working Paper No 10-14,
2010.

267 See speech of M. Delrahim, Assistant Attorney General, DOJ, Remarks at the American Bar
Association Antitrust Section Fall Forum, 15 November 2018 at https://www.justice.gov/opa/
speech/assistant-attorney-general-makan-delrahim-remarks-american-bar-association-antitrust
(confirming the Antitrust Division’s commitment to effective antitrust enforcement against bid
rigging which cheats the US government and American taxpayer).

268 For example the NHS has a unit which focuses on recovery of damages in relation to infringe-
ments committed by pharmaceutical companies.

269 See for example payments made,in connection with settlement,to the Department of Health and
Social Care (which agreed they would offset the payment against any potential future damages
action), following the CMA’s fludrocortisone investigation, Case 50455 9 July 2020, and Case
CA1998/05/2006, Private Schools 20 November 2006.
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At the public procurement stage, negative coordination270 is required to en-
sure, for example, that measures designed to ensure the internal integrity of
the system (such as transparency provisions) do not inadvertently increase the
risk of external threats to it from collusion.271 Further, greater positive coor-
dination could ensure that procurers and agencies work better in pursuit of
their interrelated remits. Although therefore the CMA and SFO have a Mem-
orandum of Understanding,272 this relates only to cooperation in relation to
the investigation and/or prosecution of individuals in respect of the criminal
cartel offence where serious or complex fraud is suspected. The distinct agen-
cies could thus still do much more to achieve greater mutual understanding
and assistance through networks, advocacy, training, outreach, placements and
exchange of staff, collaboration, cooperation, and the creation of knowledge
sharing systems, which allow, subject to confidentiality rules, information un-
covered or gathered by one authority to be shared or brought to the attention of
another.273 Indeed, legislation or inter-agency agreements providing for transfer
of lawfully obtained evidence could ensure that important evidence uncovered
by one agency is not discarded simply because it does not fit with its powers, re-
mit or enforcement priorities. The creation of a special task force to investigate
unlawful distortions to public procurement processes would also be beneficial,
whether within the CMA or between the CMA and a specialised police unit
targeting corruption in the public sector.274 Another possibility could be for
the CMA, in addition to training public procurement bodies, to be given a
procurement remit (competition agencies in Germany, Sweden, and Russia, for
example, have power to supervise or oversee public procurement processes).275

Indeed, it has been seen that greater oversight of procurement, especially that
occurring at the local level, is highly desirable.

Expanding the Criminal Cartel Offence

It has been seen that specific coordination difficulties would arise were cor-
ruption and collusion to occur together in a public procurement context as a
number of investigations would be required involving different agencies and
prosecutors. In the US, in contrast, the DOJ, the main law enforcement agency
and part of the executive branch, has broad power to prosecute violations of

270 Negative coordination occurs ‘when decisions made in one program or organization consider
those made in others and attempt to avoid conflict’, see for example B.G. Peters, ‘The challenge
of policy coordination’ (2018) 1 Policy Design and Practice 1, 2.

271 M. Eccleston-Turner and H.Upton
272 See n 67 above.
273 There is for example no statutory rule in the CA1998 that says evidence obtained under the

CA1998 cannot be used for other purposes, but see also EA2002, Part 9. See also text to notes
221, 230 and 231 above.

274 See text to n 234 above and for example the creation in the US of a procurement
collusion strike force, DOJ, Office of Public Affairs, ‘Justice Department Announces
Procurement Collusion Strike Force: A Coordinated National Response to Combat
Antitrust Crimes and Related Schemes in Government Procurement, Grant and Pro-
gram Funding’ Press Release, 5 November 2019 at https://www.justice.gov/opa/pr/
justice-department-announces-procurement-collusion-strike-force-coordinated-national-response.

275 See OECD Roundtable n 115 above.
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criminal law, including fraud,corruption, and the antitrust laws and to deal with
leniency and plea bargains.Synergies in the UK would clearly be unlocked if all
horizontal and vertical elements of bid rigging and bribery, in relation to both
corporations and individuals, could be probed together.276 This could occur in
the UK if there were legislative changes, such as if the criminal cartel offence
were expanded to apply to legal persons, as well as individuals, and to those
promoting or aiding bid rigging.277

Although criminalising corporate cartel behaviour would raise the evidential
bar for prosecutors (especially because of the higher standard of proof applicable
in criminal cases and the difficulties presented by the identification principle),278

without substantially changing available sanctions (corporate fines already being
a core sanction for breach of the CA1998), such a change would allow all com-
petition cartel proceedings against individuals and corporations to be brought
together under the umbrella of the criminal offence. It might also bolster the
moral case for criminalisation of cartels,279 reinforce community condemnation
of such conduct and afford recognition to the fact that corporate culture might
contribute, directly or indirectly, to the commission of a cartel offence.280 Con-
cerns about complexities raised by the identification principle could be met
by creating, as in the case of bribery, a separate ‘failure to prevent’ offence for
corporations – a strict liability corporate offence of failing to prevent the con-
clusion of an unlawful cartel agreement by an officer, employee or agent of the
company subject to a defence that the company had adequate procedures in
place to prevent such actions.281 In addition, if the legislation were to recognise
explicitly the link between bid rigging and corruption by creating a promoting
or an aiding offence, the prosecutor would be able to bring criminal proceed-
ings against corporations, individuals and corrupt procurement officials under
the same Act were such conduct to occur together.282

If the criminal offence was expanded in this way, serious consideration would
need to be given to who would have lead responsibility for enforcing the of-
fence.As neither the CMA nor the SFO are currently displaying much appetite
for its enforcement, an important question is whether another entity, such as
the NCA or a newly created police corruption unit, should be entrusted with
the task.

276 Roger Alford,Deputy Assistant Attorney General Antitrust Division US Department of Justice,
Remarks as Prepared for the Conference on Rule of Law and Anti-Corruption Challenges,
University of Notre Dame and University of Sao Paolo 3 October 2017, 6-8.

277 Alternatively, in some jurisdictions anti-corruption laws apply to bid rigging in relation to public
tenders.

278 Arguably reform is required in England & Wales as the difficulties inherent in establishing cor-
porate liability for economic crime mean that corporate prosecutions are rare, see King and Lord,
n 196 above and text to n 281 below.

279 See n 248 above.
280 See for example R.C. Marshall, ‘Unobserved Collusion: Warning Signs and Concerns’ (2017)

5 Journal of Antitrust Enforcement 329, 330. Post-Brexit, the risk of the criminal offence being
emasculated on account of it being found to constitute national competition lawwill be removed,
see n 199 above.

281 See notes 74-76 above and for example C. Wells, ‘Corporate Failure to Prevent Economic
Crime—A Proposal’ (2017) Criminal Law Review 426 and Ministry of Justice,Corporate Liability
for Economic Crim, Call for Evidence Cm 9370 (2017).

282 Even without such a change, however, the SFO could bring proceedings against a person that
had assisted or encouraged the commission of the cartel offence, see n 83 above.
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Alison Jones

CONCLUSIONS

Even though the UK is perceived to be a relatively clean economy that experi-
ences lower levels of corruption than many other countries, there are reasons to
be concerned that, as in numerous other jurisdictions, undetected corruption
and bid rigging may be operating to undermine public procurement processes
in England and Wales. In order to ensure that the benefits of effective and effi-
cient public procurement can be reaped, this article consequently recommends
specific steps to combat the weaknesses in the current system diagnosed.

In particular, this article proposes a number of inter-linked reforms aimed to
raise awareness of the likely problem and to ensure that the distinct procurement,
anti-corruption and competition regimes work together to achieve a robust
and harmonious procompetitive procurement strategy.This policy coordination
will help to ensure that procuring bodies are informed of, and better able to
guard against, corruption and collusion opportunities and risks and that law
enforcement agencies are encouraged to prioritise investigations in this sphere
and to work together to identify, root out, punish and deter corruption and
anticompetitive practices affecting public procurement. This article also makes
proposals to ensure that civil litigation can play a more effective role in the
enforcement process.

The Government’s Anti-Corruption Strategy and processes to reform pub-
lic procurement and competition laws provide existing means for many of the
solutions to the identified problems to be debated. Further, some of the pro-
posals could be implemented relatively easily by procuring authorities and anti-
corruption or competition agencies. For example, procuring authorities could
act immediately to improve internal counter fraud, auditing and monitoring
of processes, to introduce routine training programmes in collaboration with
anti-corruption and competition agencies, to forge closer relationships with
these enforcement authorities, and to find a mechanism to centralise actions
for recovery of damages on behalf of public procurers. Anti-corruption and
competition enforcers can also work to improve detection techniques, to im-
prove their cooperation and coordination in investigations and with procurers,
to develop a national strategy to combat criminal conduct impacting on the
public sector (even offences involving relatively small sums of money), and to
augment the effectiveness of their enforcement actions and resulting penalties,
whether criminal or civil.

The measures proposed are designed to combine together to protect the
economy from the well-documented harms that ensue where cartel activity
and bribery distort public purchasing, so helping to lower the cost, and improve
the quality and quantity, of essential public goods, services and infrastructure,
to protect public money and to increase confidence in the government and its
institutions.These steps are acutely important today as the UK seeks to develop
its own procurement policy and reputation as an engaged global citizen post-
Brexit and to grapple with the demands that the Covid-19 pandemic has placed
both on public purchasing and the public purse.
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