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The	German	Facebook	case	and	opportunities	ahead	
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Abstract	

With	 Vestager's	 new	 DG	 COMP,	 the	 Commission	 might	 be	 on	 the	 verge	 of	 a	
revolution	in	its	Competition	law	enforcement,	referred	to	as	Viking	antitrust	:	a	
different	approach	concerning	the	GAFA,	a	change	regarding	state	aid	rules	in	a	
global	context,	etc.	 In	particular,	 the	Commission	will	have	 to	 tackle	challenges	
regarding	 the	 interaction	 of	 data	 protection	 and	 Competition	 law.	 The	 recent	
German	 Facebook	 case,	 handed	 down	 by	 the	 German	 NCA	 and	 reviewed	 by	 a	
local	 court,	 opened	 exciting	 perspectives.	 The	 possibility	 of	 an	 abuse	 of	
dominance	on	digital	platforms,	with	a	tech	giant	exploiting	consumers'	data,	is	
yet	to	be	explored	by	the	Commission.	In	a	context	of	 intense	globalization	and	
digitalization,	this	is	a	crucial	challenge	for	Europe	to	take	on.	
	
	
	 The	Competition	landscape	in	Europe	is	about	to	change.	As	outlined	in	a	
Mission	 letter	 addressed	 by	 President	 of	 the	 EU	 Commission	 Ursula	 von	 der	
Leyen	 (10	 September	 2019),	 Margrethe	 Vestager's	 new	 mandate	 is	 awaiting	
drastic	policy	shiftsi	:	develop	Europe's	digital	strategy,	amend	state	aid	policies	
in	 a	 global	 context,	 strengthen	 Competition	 and	 innovation	 in	 the	 artificial	
intelligence	 sector,	 etc.	 Moreover,	 the	 fact	 that	Margrethe	 Vestager	 now	 has	 a	
dual	portfolio	(both	in	the	Competition	and	in	the	digital	fields)	is	a	clear	signal	
sent	to	European	partners,	highlighting	the	Commission's	will	to	play	a	key	role	
in	 the	 digital	 area.	 Due	 to	 the	Danish	 Commissioner's	 reputation	 for	 the	 cases	
handled	during	her	past	mandate,	and	the	possibly	radical	changes	to	come,	the	
term	 "Viking	 antitrust"	 will	 be	 used.	 "Viking	 antitrust"	 hence	 refers	 to	 the	
important	 changes	 Margrethe	 Vestager	 has	 brought	 into	 EU	 Competition	 law,	
and	 those	 awaiting	 to	 be	 made;	 it	 highlights	 the	 dynamic	 role	 the	 DG	 COMP	
should	be	playing	in	the	digital	era.	
	 Moreover,	 it	 is	 clear	 that	 the	 Commission's	 attention	 has	 recently	 been	
focused	on	 tech	giants	 (Google	Ad	 in	March	2019,	Qualcomm	 in	 July	2019,	etc).	
However,	 this	 is	 only	 the	 beginning,	 and	 it	 still	 has	 to	 clarify	 its	 upcoming	
policies,	including	the	spectrum	of	behaviours	that	may	fall	under	its	scrutiny.	In	
that	regard,	 the	German	NCA	(Bundeskartellamt)	 released	 in	February	2019	 its	
decision	 over	 what	 has	 been	 named	 the	 "German	 Facebook"	 case	 (which	 was	
reviewed	and	overturned	by	a	regional	court	in	August	2019).	What	is	striking	is	
the	authority's	reasoning	:	it	imposed	Facebook	restrictions	based	on	an	abuse	of	
dominance	 on	 digital	 platforms,	 thereby	 opening	 a	 new	 perspective	 for	
Competition	policies,	in	the	interplay	of	data	protection	and	antitrust.	
	 The	reasoning	the	Bundeskartellamt	adopted	will	thus	briefly	be	recalled.	
As	 a	 consequence,	 the	 remaining	 questions	 will	 be	 examined,	 such	 as	 the	
applicability	 of	 article	 102	 TFEU.	 It	 will	 finally	 be	 argued	 that	 this	 case	 is	 an	
opportunity	for	the	DG	COMP,	under	Margrethe	Vestager's	leadership,	to	further	
expand	its	 innovative	jurisprudence	in	the	digital	sector,	 for	what	can	be	called	
Viking	antitrust.	
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I.	The	reasoning	
	 Arguably,	 the	 German	 NCA's	 decision	 was	 a	 bone	 of	 contention	 for	
everyone,	 as	 soon	 as	 it	 was	 made	 public.	 On	 the	 one	 side,	 the	 imposition	 of	
restrictions	for	an	abuse	of	dominance	regarding	data	collection	was	deemed	to	
be	 far-stretched;	on	 the	other	side,	 the	 type	of	behaviour	 tech	giants	engage	 in	
necessitates	 the	 development	 of	 legal	 instruments	 meant	 to	 ensure	 both	 fair	
Competition	and	data	privacy	within	the	EU.	
	 More	precisely,	the	Bundeskartellamt's	decision	found	that	Facebook	had	
abused	 its	 position	 in	 Germany,	 on	 the	 private	 social	 network	 market,	 by	
collecting	its	users'	data	without	their	explicit	consent	on	its	main	platform	(or	
through	 its	 Whatsapp	 and	 Instagram	 services)	ii,	 and	 from	 third-party	 mobile	
apps	or	websites	visited.	
	 The	relevant	geographical	market	was	defined	as	that	of	Germany,	as	it	is	
the	country	where	Facebook	was	designed	to	operate	in	order	to	connect	people	
together.	 The	 Bundeskartellamt	 then	 examined	 the	 substitutability	 of	 the	
product.	 It	 found	 out	 that	 Facebook	 had	 a	 market	 share	 of	 over	 95%	 ;	 other	
factors	were	 taken	 into	account	 (barriers	 to	entry,	data	competition	within	 the	
sector,	 etc).	 According	 to	 the	 statement	 it	 released,	 the	German	NCA	 found	 no	
real	competitor	within	the	private	social	network	sector	:	Google+	announced	it	
would	 shut	 down,	 and	 other	 "services	 like	 Snapchat,	 YouTube	 or	 Twitter,	 but	
also	 professional	 networks	 like	 LinkedIn	 and	 Xing	 only	 offer(ed)	 parts	 of	 the	
services	 of	 a	 social	 network"iii ,	 and	 were	 thus	 excluded	 from	 the	 market	
definition.	 Given	 this	 overwhelming	 evidence	 and	 the	 clear	 lack	 of	 effective	
substitutability,	Facebook	was	held	to	be	in	a	dominant	position.	
	 The	second	step	was	for	the	NCA	to	establish	the	abuse	of	this	dominant	
position	by	Facebook.	It	thus	analysed	Facebook's	terms	of	service.	Pursuant	to	
them,	users	were	only	able	to	use	the	social	network	under	the	precondition	that	
Facebook	 could	 gather	 data	 about	 them,	 be	 it	 on	 the	 internet,	 on	 its	 own	
platform,	or	on	smartphone	apps.	The	NCA	concluded	that	these	terms	of	service	
were	 essentially	 exploitative;	 they	 resulted	 in	 other	 anticompetitive	
consequences.	This	led	some	commentators	to	infer	that	data	arguably	became	a	
source	of	market	poweriv.	
	 The	 Bundeskartellamt	 also	 examined	 the	 issue	 of	 exploitative	 terms	 of	
service	by	comparison	with	the	standard	set	out	by	the	VBL-Gegenwert	case	law.	
Indeed,	to	characterize	an	abuse,	consideration	must	be	given	to	the	contracting	
party	 (in	 particular,	 to	 their	 fundamental	 rights)	 suffering	 from	 unequal	
bargaining	 power.	 In	 a	 quite	 innovative	 approach,	 the	 NCA	 interpreted	 this	
standard	in	the	present	context	in	light	of	the	General	Data	Protection	Regulation	
(GDPR);	 can	 this	 data	 gathering	 by	 Facebook	 be	 considered	 as	 unlawful	 data	
processing,	 in	violation	of	the	regulation	?	The	NCA	answered	positively	to	this	
question	 (while	 this	 approach	 was	 quashed	 by	 the	 interim	 finding	 of	 the	
Duesseldorf	court,	in	August	2019,	due	to	an	analysis	some	assimilate	to	"hipster	
antitrust"v).	
	 According	to	the	German	NCA,	the	active	collection	of	data	did	not	serve	
any	particular	balancing	of	 interests	 (although	 it	 could	be	argued,	nonetheless,	
that	it	is	precisely	that	which	makes	the	service	free,	and	so	in	the	interest	of	the	
consumer),	 and	 could	 not	 be	 justified,	 under	 the	 GDPR.	Most	 importantly,	 the	
question	of	consent	was	raised,	and	the	authority	ruled	that	it	cannot	be	implicit.	
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On	the	contrary,	consent	must	be	voluntary,	no	matter	the	data	source;	be	it	 in	
regards	to	Facebook-owned	services,	or	to	third	party	websites.	
	 Finally,	the	German	Facebook	case	is	interesting	in	another	regard,	in	that	
it	 highlights	 a	 potential	 vicious	 circle.	 As	 Wouter	 Wils	 puts	 itvi,	 Facebook's	
conduct	gives	it	access	to	a	large	number	of	further	data	sources;	as	a	result,	this	
gives	 Facebook	 a	 further	 competitive	 edge	 over	 its	 competitors	 and	 reinforces	
market	entry	barriers	which,	 consequently,	 give	Facebook	more	market	power	
against	its	consumers.	
	 For	 the	 above	 reasons,	 the	 Bundeskartellamt,	 ruled	 that	 Facebook's	
behaviour	was	anticompetitive	as	far	as	data	privacy	is	concerned,	and	decided	
to	impose	restrictions	on	the	social	network.	
	
	
II.	Viking	antitrust	:	opportunities	and	remaining	questions	
	 For	 the	 above	 reasons	 the	 German	 Facebook	 case	 has	 sparked	 fiery	
debates	 across	 regulators	 and	 actors	 throughout	 the	 EU.	 Although	 the	 NCA's	
decision	is	unlikely	to	sustain	the	coming	review,	it	has	introduced	original	ideas.	
As	Margarethe	Vestager	 has	 shown	 to	 be	 keen	 to	 innovate	within	 the	 antitrust	
field	 in	 her	 past	mandate,	 there	 are	 elements	 the	 case	has	 brought,	which	may	
pave	 the	 way	 for	 "Viking	 antitrust".	 In	 particular,	 three	 questions	 remain	
unanswered	

	
1.	Could	the	reasoning	be	replicated	under	strict	EU	Competition	law	?	

	 The	main	 criticism	 addressed	 at	 the	 Bundeskartellamt's	 decision	 is	 the	
fact	that	it	relied	on	German	antitrust	law	in	order	to	compensate	for	the	gaps	in	
the	EU	Competition	framework	to	address	both	data	and	Competition	issues.	In	a	
speech	 he	 gave	 in	 April	 2019vii,	 Andreas	 Mundt,	 the	 president	 of	 the	 German	
NCA,	 expressed	 the	 view	 that,	 indeed,	 EU	 and	German	Competition	 laws	being	
identical,	this	decision	could	easily	have	been	reached	using	EU	Competition	law	
only,	but	is	this	so?	
	 As	a	matter	of	fact,	the	main	issue	this	case	raises	as	to	the	substitutability	
of	EU	law	to	reach	a	similar	outcome	instead	of	using	German	law,	concerns	the	
applicability	 of	 article	 102	 TFEU.	 This	 article,	 under	 EU	 Competition	 law,	 is	
crucial	 for	 the	 finding	 of	 an	 abuse	 However,	 regulation	 1/2003,	 article	 3,	
provides	 that	 national	 Competition	 laws	 may	 provide	 stricter	 standards	 for	
behaviours	falling	under	article	102	TFEU	(thus,	regarding	unilateral	conducts).	
Pursuant	 to	 this	 rule,	 the	 Bundeskartellamt	 precisely	 based	 its	 decision	 on	
section	 19(1)	 of	 the	 GWB	 Competition	 Actviii	:	 to	 assess	whether	 an	 abuse	 has	
been	 committed,	 this	 provision	 should	 be	 interpreted	 in	 light	 of	 "fundamental	
rights"	(VBL-Gegenwert	case	law).	
	 However,	 these	 "fundamental	 rights"	 almost	 seem	 like	 an	 umbrella	
expression;	a	way	to	avoid	the	absence	of	help	in	the	European	jurisprudence.	It	
is	even	more	far-stretched	when	one	considers	the	fact	that	the	GDPR	(a	source	
of	 EU	 law)	was	 then	 invoked.	 One	 could	 criticize	 this	 back-and-forth	 between	
two	legal	sources,	as	lacking	coherence.	
	 Nonetheless,	 the	question	remains	as	to	whether	the	German	NCA	could	
have	 reached	 the	 same	 conclusion	 under	 article	 102	 TFEU.	 In	 particular,	 the	
question	 focuses	 on	 the	 breadth	 of	 behaviours	 caught	 under	 this	 article;	 can	
exploitative	data	collection	be	one	of	them?	
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	 Under	article	102(a),	"unfair	trading	conditions"	may	be	a	ground	for	an	
abuse.	 This	 expression	 is	 quite	 vague,	 and	 so	 it	 arguably	 encompasses	
exploitative	data	gathering.	In	that	respect,	Thomas	von	Danwitz	(German	judge	
at	 the	 ECJ)	 argued	 in	 March	 2019	 that	 "systematic	 infringements"	 concerning	
privacy	 or	 data	 collection	 should	 be	 treated	 like	 "abuses"	 under	 article	 102	
TFEUix.	 According	 to	 him,	 there	 are	 complementary	 objectives	 in	 Competition	
and	 digital	 privacy,	 and	 separating	 the	 two	 in	 a	 narrow	 conception	 would	 be	
tantamount	to	leaving	blind	spots.	
	 As	this	 is	still	a	grey	area	 for	Competition	 law,	 it	 is	highly	desirable	that	
the	 ECJ	 or	 the	 EU	 Parliament	 come	 up	 with	 further	 legislative	 proposals,	
opinions,	and	case	 law.	This	would	bring	more	clarity	as	 to	 the	applicability	of	
article	102	TFEU	and	the	 interplay	of	data	privacy	protection,	and	Competition	
law.	
	

2.	What	role	is	data	likely	to	play	in	the	future	?	
	 For	 other	 critics,	 regulators	 should	 be	 extremely	 careful	 with	 this	
approach.	 On	 the	 3rd	 of	 October	 2019x,	 the	 Commission	 warned	 that	 there	
should	 not	 be	 an	 overlap	 or	 confusion,	 between	 two	different	 fields	 of	 EU	 law	
enforcement	:	data	and	privacy	protection	(under	the	GDPR,	the	Charter,	etc)	and	
Competition	 concerns	 (under	 the	 TFEU,	 the	 EUMR,	 etc).	 Furthermore,	 this	
distinction	 appears	 to	 be	 supported	 by	 Margrethe	 Vestager	 in	 an	 answer	 she	
gave	on	behalf	of	the	Commission	(8	May	2019).	The	same	approach	seems	to	be	
followed	 by	 the	 US	 FTC,	 in	 its	 Google/DoubleClick	 decision	 :	 the	 antitrust	
regulator	lacks	authority	over	privacy	issuesxi.	
	 Ioannis	 Lianos	 rightfully	 highlights	 the	 risk	 that	 Competition	 regulators	
start	to	use	Competition	law	regarding	the	digital	industry,	in	a	way	that	would	
"stretch	within	it	a	quite	complex	reality	that	may	not	fit	this	Procrustean	bed"xii.	
Therefore,	 the	 enthusiasm	 surrounding	 the	 release	 of	 this	 decision	 should	 not	
erase	 the	 differences	 between	 both	 areas	 (pure	 Competition	 law	 and	 data	
protection);	 rather,	 legislators	 should	 be	 cautious	 about	 how	 to	 deal	with	 this	
decision.	
	 As	Höppner	and	Westerhoff	show	itxiii,	the	German	Facebook	case	made	it	
into	a	 legislative	proposal,	 for	the	tenth	reform	of	the	German	Competition	Act.	
This	 proposal	 is	 a	 clear	 example	 of	 the	 downsides	 enthusiastic	 proposals	may	
cause,	in	the	wake	of	an	important	antitrust	decision.	Indeed,	the	bill	advocated	
that	 there	 should	no	 longer	be	 any	need	of	 strict	 causality	between	abuse	 and	
dominance	in	any	type	of	exploitative	conduct.	The	mere	disclosure	of	personal	
data	subject	to	 legal	protection,	even	in	the	absence	of	a	material	damage,	may	
suffice	 for	 the	 finding	 of	 an	 exploitative	 abuse.	 This	 proposal	 is	 arguably	 an	
ideological	 one,	 based	 on	 excessive	 consumer	 protection	 in	 data	 sectors.	 It	 is	
clearly	an	unjustified	shortcut.	This	is	the	reason	why	the	two	authors	suggested	
that	the	German	Facebook	case,	seen	as	"hipster	antitrust",	may	later	on	turn	into	
"hipster	regulation".	
	 In	 a	 nutshell,	 the	 point	 is	 that	 the	 interplay	 of	 data	 and	 antitrust	 in	 EU	
Competition	 law	probably	 just	 started.	 There	 are	 tremendous	 opportunities	 in	
this	exciting	legal	area,	but	legislators	should	beware	of	two	pitfalls;	the	first	one	
is	 the	 excitement	 over	 new	 perspectives	 in	 the	 arguably	 trendy	 sector	 of	 data	
protection	("hipster	regulation"),	and	the	other	is	the	risk	of	distorting	the	very	
nature	of	antitrust.		
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3.	A	new	paradigm	for	EU	antitrust	enforcement	?	
	 The	 current	 debate	 about	 data	 privacy	 and	 Competition	 law	 has	 to	 be	
replaced	in	the	context	of	the	Commission's	most	recent	cases	on	tech	giants.	A	
clear	shift	has	been	made,	and	the	DG	COMP	has	been	keen	to	expand	its	analysis	
into	new	industries.	This	innovative	will	may,	in	the	continuation	of	the	German	
Facebook	case,	tackle	some	remaining	questions.	
	 The	 German	 Facebook	 case	 thus	 invited	 data	 protection	 considerations	
into	 the	Competition	 law	debate.	Hostile	 views	have	been	expressed	 regarding	
the	 implication	of	EU	Competition	 law	 in	 these	matters	 (such	as	 the	opinion	of	
Margrethe	Vestager,	that	of	the	US	FTC	mentioned	before,	etc).	Some	detractors	
argue	 this	 is	 a	 problem	about	 contract	 law	 (unfair	 terms)xiv.	 The	Cisco	Systems	
judgment,	handed	by	the	General	Courtxv	supports	the	view	that	maybe	classical	
Competition	principles	are	not	applicable	to	data	issues	:	it	made	clear	that	in	the	
markets	of	private	social	networks,	where	the	service	is	free	and	dynamic,	it	may	
be	very	hard	to	establish	dominance.	
	 On	the	other	side,	in	the	absence	of	antitrust	instruments	regarding	abuse	
of	 conduct	 in	 the	 data	 industry,	 how	 could	 any	 NCA	 prevent	 anticompetitive	
conduct	 ?	 Thus,	 and	 although	 its	 decision	 is	 probably	 far-stretched,	 the	
Bundeskartellamt	 tried	 to	 remedy	 the	 lack	 of	 clear	 grounds	 under	 EU	
Competition	 law,	 to	 punish	 such	 abuses.	 Furthermore,	 if,	 against	 the	 current	
view	of	 the	 Commission,	 data	 protection	 is	 to	 be	 used	 as	 a	means	 to	 establish	
anticompetitive	 behaviours	 (such	 as	 abuses	 of	 dominance),	 some	may	wonder	
whether	 the	heart	of	private	 social	networks'	business	model	 is	not	 in	danger.	
Indeed,	these	networks	are	profitable	thanks	to	the	fact	that	most	people	do	not	
realise	their	data	is	being	shared,	and	if	they	do,	the	extent	of	this	leak	is	never	
clear	to	themxvi.	Therefore,	if	a	NCA	is	to	ask	the	voluntary	consent	of	each	user	
for	their	information	to	be	shared	(as	suggested	by	the	Bundeskartellamt),	then	
people	 might	 refuse	 to	 share	 all	 their	 personal	 information.	 As	 a	 result,	 it	 is	
arguably	the	core	business	model	of	data	companies	that	is	at	stake.	
	 However,	this	eventuality	is	unlikely	to	be	founded,	due	to	what	some	call	
the	 "privacy	 paradox".	 To	 summarise	 it,	 this	 concept	 refers	 to	 the	 fact	 people	
desire	more	privacy,	but	are	generally	unwilling	to	pay	for	 it.	As	a	result,	 these	
networks'	 consumers	are	 likely	 to	 let	 services	 like	Facebook	run	 freely,	even	 if	
this	 impacts	 their	 privacy,	 so	 long	 as	 they	 do	 not	 pay	 for	 it.	 Consequently,	 the	
argument	 that	 regulating	 anticompetitive	 conduct	 through	 the	 prism	 of	 data	
protection	cannot	be	effective,	is	unfounded.	
	
	
III.	Conclusion	
	 The	 Higher	 Regional	 Court	 in	 Düsseldorf,	 when	 reviewing	 the	
Bundeskartellamt's	decision	on	 the	26th	of	August	2019,	 raised	serious	doubts	
as	 to	 the	 "legality	 of	 the	 appealed	 decision".	 As	 showed,	 it	 seems	 that	 the	
authority's	 decision	 was	 far-stretched,	 due	 to	 a	 lack	 of	 effective	 instruments	
under	EU	Competition	law	to	deal	with	data	abuses.	The	reluctance	of	courts	to	
sustain	 such	 reasonings	 is	 evident,	 based	 on	 a	 fear	 of	 "illegality".	 It	 thus	
highlights	the	need	for	legislators	to	take	action	(hopefully	on	a	European	level).	
Regulators	and	practitioners	are	awaiting	clear	guidance	to	tackle	the	challenges	
set	by	the	digital	economy.	
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	 Therefore,	 it	 is	 suggested	 that	 the	 Commission's	 current	 view	 on	 the	
interplay	 of	 data	 protection	 and	 Competition	 law	 should	 be	 reviewed.	 In	 fact,	
data	matters	highly	impact	Competition	within	the	EU.	Marie-Laure	Denis	(head	
of	the	French	Data	Protection	Authority)	supports	this	view;	although	the	GDPR,	
for	 instance,	 does	 not	 specifically	 aim	 at	 promoting	 Competition,	 it	may	 foster	
innovation	and	Competition	(the	right	to	portability	is	a	good	example	of	this)xvii.	
Only	 then,	 after	 legislative	 empowerment	 and	 the	 will	 to	 act,	 would	 Viking	
antitrust	 be	 a	 pioneer	 into	 the	 challenges	 posed	 by	 tech	 giants,	 and	 the	 global	
economy.	
	
	
	
	
	
	
																																																								
i	Fabrice	Nodé-Langlois,	Concurrence	:	Vestager	veut	changer	les	règles,	Le	Figaro	
Economie,	9	December	2019	
ii 	Loyens	 &	 Loeff,	 Brief,	 31	 August	 2019,	
https://www.loyensloeff.com/en/en/news/news-articles/competition-law-
scrutiny-on-tech-giants-spills-over-to-the-other-side-of-the-atlantic-and-the-
rest-of-the-globe-n16050/	
iii 	Bundeskartellamt	 press	 release,	 Bundeskartellamt	 prohibits	 Facebook	 from	
combining	 user	 data	 from	 different	 sources,	 7	 February	 2019,	
https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilunge
n/2019/07_02_2019_Facebook.html	
iv	Prof.	Dr.	Torsten	Körber,	Is	Knowledge	(Market)	Power	?,	29	January	2018	
v	Prof.	Dr.	Thomas	Höppner&	Philipp	Westerhoff,	Abrupt	end	to	hipster	antitrust?	
Tackling	 Facebook's	 expansion	 following	 the	 first	 court	 ruling	 in	 Germany,	 20	
November	2019.	
vi	Wouter	Wils,	The	Obligation	for	the	Competition	Authorities	of	the	EU	Member	
States	 to	 Apply	 EU	 Antitrust	 Law	 and	 the	 Facebook	 decision	 of	 the	
Bundeskartellamt,	Concurrences	n°3-2019,	http://ssrn.com/author=456087	
vii	Supra.	
viii 	The	 German	 Act	 against	 Restraints	 on	 Competition	 (Gesetz	 gegen	
Wettbewerbsbeschränkungen	–	GWB),	in	force	since	1	July	2005	
ix	Op.	Cit.	5	
x	COMM.,	3	October	2014,	M.7217	–	Facebook/WhatsApp,	para.	164.	Also	similar	
ECJ,	 23	 November	 2006,	 case	 C-238/05	 –	 Asnef-Equifax/Ausbanc,	 para.	 63:	
“Furthermore,	since,	as	the	Advocate	General	observed,	in	substance,	at	point	56	
of	his	Opinion,	any	possible	issues	relating	to	the	sensitivity	of	personal	data	are	
not,	as	such,	a	matter	for	competition	law,	they	may	be	resolved	on	the	basis	of	
the	relevant	provisions	governing	data	protection.”	
xi 	FTC,	 11	 December	 2007,	 File	 No.	 071-0170	 -	 Google/DoubleClick	
(https://www.ftc.gov/system/files/documents/public_statements/418081/071
220googledc-	commstmt.pdf),	p.2	et	seq.	



	 7	

																																																																																																																																																															
xii 	Ioannis	 Lianos,	 Competition	 Law	 for	 the	 digital	 era	 :	 a	 complex	 systems'	
perspective,	Research	Paper	Series:	6/2019,	UCL	Centre	for	Law,	Economics	and	
Society	
xiii	Op.	Cit.	5	
xiv 	Alfonso	 Lamadrid	 &	 Pablo	 Ibañez	 Colomo,	 The	 Suspension	 of	 the	
Bundeskartellamt’s	 Facebook	 Decision-	 Part	 I:	 What	 the	 Order	 Actually	Says,	
September	2019,	https://chillingcompetition.com/2019/09/03/the-suspension-
of-the-bundeskartellamts-facebook-decision-part-i-what-the-order-actually-
says/		
xv	Case	T-79/12,	Cisco	Systems	and	Messagenet	v	Commission,	11	December	2013	
xvi	Shelanski,	161	U	Pa	L	Rev	1663	2012-2013,	1663,	1690	et	seq.	
xvii	Concurrences	Panel	3,	Enforcers'	Roundtable,	Digital	and	Competition	:	Should	
the	rules	be	changed	?,	7	October	2019	


