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On 26 July 2018, US company Qualcomm Inc announced the abandonment of its proposed acquisition, through its subsidiary 

Qualcomm River Holding BV (Qualcomm), of Dutch semiconductor company NXP Semiconductors NV (NXP) 20 months after it was 

first announced in October 2016. The merger would have combined two leading players in the semiconductor sector offering 

complementary products. The termination of the deal occurred after the transaction had been cleared in eight jurisdictions and while 

the State Administration for Market Regulation in China (SAMR) was reviewing the transaction. The latter declined to issue a 

decision by the deal’s termination date. 

The regulators’ review of the proposed transaction addressed several theories of harm related to intellectual property (IP) and 

conglomerate effects. Unlike in most jurisdictions where the deal was approved unconditionally – ie the US Federal Trade 

Commission (FTC) cleared the transaction within a matter of weeks back in April 2017 – on 18 January 2018, the European 

Commission (EC) approved the proposed transaction subject to conditions following an in-depth investigation under the EU Merger 

Control rules (Case M.8306). The Commission scrutinised the transaction despite the absence of horizontally affected markets and 

imposed remedies designed to address conglomerate concerns. The internal documents of the merging parties played a critical role in 

the European Commission’s decision to pursue conglomerate effects as well as raising concerns. 

The European Commission considered that the two companies “have dominant or strong market positions with highly 

complementary products and own a significant amount of intellectual property relevant to smartphone manufacturers” (EC press 

release IP/18/347). Qualcomm develops and supplies baseband chipsets (BCs) for smartphones used to connect them to cellular 

networks. The Commission found that, in 2016, Qualcomm held a 60–70% share by revenues of the worldwide market for the supply 

of BCs. Its closest competitor, MediaTek, only held half of Qualcomm’s share of the market. NXP supplies various types of 

semiconductors, including near-field communication (NFC) and secure element (SE) chips for smartphones. These are chips 

enabling short-range connectivity, used in particular for secure payment transactions on smartphones. The Commission found that, 

in 2016, NXP held a 70–80% share by revenues of the worldwide market for the supply of NFC chips and 60–70% in the worldwide 

market for SE chips. NXP’s position was, however, largely attributable to sales to two customers. NXP also developed and owns 

MIFARE, a technology used as a ticketing/fare collection platform by several transport authorities in the European Economic Area 

(EEA), as well as in the US. Both parties hold significant IP portfolios, including standard and non-standard essential patents related 

to NFC chips. 

The EC’s primary concerns were that the merging parties would have had the ability and incentive to make it more difficult for other 

suppliers to access NXP’s MIFARE technology by raising the licensing fees or by refusing to license the technology. The Commission 

also had concerns that the parties would have degraded the interoperability of their chips with competitors’ products with the result 

that smartphone manufacturers would have preferred the parties’ products over those of competing suppliers. Because the proposed 

transaction would have combined the parties’ IP portfolios related to NFC technology, the Commission had concerns that this would 

have increased their bargaining power allowing them to charge higher royalties for its NFC patents. 

Some of the European Commission’s conglomerate concerns were addressed by classic interoperability remedies but the Commission 

also imposed a quasi-structural remedy with regards to the concerns raised by the portfolio of patents the merged entity would have 

held. The remedies would have included, in particular, the licensing by Qualcomm of NXP’s leading ticketing technology “MIFARE” 

and trademarks; assurance to preserve the same level of interoperability between its own BC and NXP’s NFC and SE chips with the 

corresponding products of other companies and also the licensing of certain patents of NXP. Moreover, Qualcomm offered not to 

acquire NXP’s standard essential NFC patents and certain non-essential NFC patents. 

A restrictive approach to market definitions

The EC took a particularly restrictive approach when defining the scope of the relevant product markets, concluding that the relevant 

product market consisted of standalone and integrated baseband chipsets, segmented by cellular standards (LTE, UMTS, CDMA, 

GSM) with a distinction between single-mode and multi-mode baseband chipsets on the one hand, and NFC and SE chips on the 

other. The EC’s conclusions were heavily directed by what it saw reflected in internal documents, as well as customer feedback. 

The EC seemed to have two considerations in mind when defining the markets for integrated baseband chipsets. First, in anticipation 

of the 5G era, the EC explicitly stated that cellular standards should be viewed as separate markets and that earlier generation 

baseband chipsets do not exert competitive constraints on baseband chipsets supporting a later generation standard. Second, as 
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Qualcomm’s strength in LTE baseband chipsets was the basis for the EC’s separate abuse of dominance investigation (see Case 

AT.40220), presumably the concern was for the two cases to follow a similar product segmentation. This narrow segmentation 

resulted in the finding that Qualcomm had a 60–70% share of the LTE baseband chipsets market. 

The EC also defined markets for mobile payments narrowly. The parties argued that mobile payments could be made using a number 

of different technologies that could and were integrated in mobile devices, including magnetic secure transmission, wireless magnetic 

communication, Bluetooth, QR code, and HotKnot technologies, all of which create competitive constraints on NXP’s sales of NFC 

and SE chips. The EC relied heavily on competitor and customer feedback, as well as on internal documents from the parties, to come 

to the conclusion that NFC and SE chips were technologically superior to these alternatives and should be viewed as separate product 

segments from a competition law standpoint. 

It is unclear to what extent the EC examined the competitive pressure that these alternatives exerted on NXP’s pricing and marketing 

strategy however. The EC relied heavily on input from market participants in defining the markets, and identified examples of past 

substitution, costs of switching, and other quantitative tests as less compelling. In the narrowly-defined NFC and SE chip markets, 

NXP was deemed to have a 60–80% share. 

When it examined the relevant market for NXP’s MIFARE ticketing platform, the EC concluded that the market for transit service 

technologies encompassed alternative technologies Calypso, CIPURSE, and FeliCa, but concluded that MIFARE was the leading 

platform and was seen as a “must have” feature for mobile device suppliers. 

The EC went on to present rather unusual theories of harm in this transaction. This article will discuss two of these theories, namely 

the mixed bundling concerns and those related to IP licensing. 

Unusual theory of harm based on mixed bundling

The EC argued inter alia that Qualcomm would likely foreclose baseband chipset and NFC/SE suppliers by engaging in mixed 

bundling practices, ie by selling these chips as a bundle while continuing to sell them as standalone products. However, this theory 

came with an unusual twist: not two, but three products were identified as forming part of a particularly relevant product bundle that 

allegedly would enable Qualcomm to leverage its market position post-transaction. The conduct would only hurt competition if the 

MIFARE ticketing platform were added into the mix as a third element. 

In a first step, the EC alleged that Qualcomm would have the ability and the incentive to engage in mixed bundling of baseband 

chipset and NFC/SE chips, but conceded that this conduct alone was unlikely to lead to significant anti-competitive effects. The EC 

identified a number of factors that pointed towards Qualcomm’s ability and incentive to bundle these products. The products were 

complementary in nature and were purchased by a common pool of customers. There were also no technological hurdles for 

Qualcomm to start selling these products as bundles. The decision also references that Qualcomm’s internal documents showed that 

it had in fact the ability and incentive to physically integrate the SE chip to its baseband chipset within the next two to three years. 

From a customer’s perspective, the procurement cycles and procurement teams were the same for these products and customers 

could in fact coordinate their orders. However, the EC considered that mixed bundling was generally pro-competitive. 

In a second step, the EC decision alleged that the addition of MIFARE compatibility to the mixed bundle could, however, create a 

foreclosure effect as Qualcomm would be incentivised to lower the bundled price and increase the price of standalone products. The 

EC concluded that Qualcomm would have the financial incentive to lower the price of the bundle and increase the price of the 

standalone products thereby reducing the possibility of mix-and-match opportunities for customers. The EC found that such a 

practice would have an impact on competitors’ profitability and market shares and would reduce their prospects of monetising 

innovations, which would in turn discourage them from continuing to invest in research and development. 

The EC also relied on a second argument to demonstrate the anticompetitive effects of offering mixed bundles. The EC believed that 

while still offering its baseband chipsets, NFC and SE chips as either standalone or bundled products, Qualcomm would also have the 

ability and incentive to degrade conditions of access to MIFARE for other NFC/SE suppliers by raising licensing royalties or ceasing 

to license the technology. The EC argued that MIFARE was a proprietary technology that was slowly becoming a “must have” 

product, and that Qualcomm’s then policy against licensing any competitor at all would prevent continued licensing of the technology 

or raise royalty rates. The EC concluded that this practice would render bundles by other competitors much less attractive to original 

equipment manufacturers as they would either not include MIFARE or would have to be sold at a higher price to account for the 

increase royalty of the MIFARE license. 

The EC also relied heavily on the parties’ documents and competitors’ feedback to argue that MIFARE would become an “essential 

facility” for mobile transit services, despite its limited use in the real world today. While the assessment of innovation markets, 

increasingly the focus of EC competition analysis, relies on examination of existing and alternative technologies that drive future 

innovation, in this case the EC largely dismissed the importance of alternative technologies capable of entering the market. 

Unusual theory of harm based on IP licensing

Separately from the more traditional conglomerate theories of harm, the EC also presented a hybrid theory of harm based on 

Qualcomm’s licensing practices. Qualcomm’s licensing policy has been in the spotlight for the past few years – mainly due to the US 
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litigation brought by Apple. The EC decision describes in depth the two-point licensing model used for Qualcomm’s cellular products: 

Qualcomm does not license its cellular patents to competing chip manufactures (only end-device manufacturers can become 

licensees) and only sells its baseband chipsets to its licensees (the so-called “no license no chip policy”). Qualcomm also licenses its IP 

on a portfolio basis rather than patent by patent. 

The EC opined that by aggregating NXP’s and Qualcomm’s patents in one NFC portfolio the transaction was likely to result in 

endowing Qualcomm with disproportionate bargaining power which would result in Qualcomm being able to negotiate significantly 

higher royalties. The EC believed that NXP had a strong NFC patent portfolio that, when combined with Qualcomm’s portfolio, 

would provide an increased incentive for Qualcomm to charge a higher royalty rate. 

The EC first determined that the “size and quality” of the parties’ combined NFC patent portfolio would contribute to an increasing 

likelihood of a court finding that a third party infringed on Qualcomm’s patents, and in turn increase the damages the court awards. 

The EC did not provide any basis for this argument, aside from citing to a case which described the approaches used to calculate fair, 

reasonable and non-discriminatory rates (Unwired Planet v Huawei). The EC did caveat that potential outcomes of litigation in and 

of themselves should not form part of the potential anticompetitive effects, but argued that they could be factored in to the argument 

of disproportionate bargaining power. 

The EC also considered that the importance of Qualcomm’s patent portfolio would increase the credibility of threats to initiate 

litigation if NFC patents were deemed to be infringed during licensing negotiations, which again would allow Qualcomm to 

disproportionality increase its bargaining position. 

The EC finally pointed to the fact that the royalty-increasing effect concerning NFC patents would spill over to Qualcomm’s broad 

portfolio licences. Without providing additional arguments the EC simply stated that in the event that damages are awarded in the 

context of litigation related to NFC patents, this would also result in higher royalties for Qualcomm’s entire patent portfolio 

(including the much more valuable cellular and connectivity patents). 

The decision is interesting as it makes the limits of applying antitrust law to IP matters apparent. For example, when assessing the 

patent portfolio issues, the EC also requested that the parties classify and value their patents in four buckets: SEPs, system-level non-

SEPs, chip-level non-SEPs and security non-SEPs. Not only did this raise significant practical issues as the categorisation was not 

consistent with the assessment of the patents in a litigation or a commercial context (and could be viewed as subjective as dependent 

on how the relevant patent attorney described the patent), it also raises doubt as to the ultimate basis for defining a theory of harm. 

Qualcomm argued that adding patents to a current portfolio does not necessarily induce additional costs to current licensees. 

Qualcomm also argued that its portfolio was attractive mainly for its cellular patents, and that the addition of non-cellular patents, 

such as NFC, would not have a material impact on the royalty rates. 

It is questionable whether patent portfolios can be examined pursuant to the same framework used to examine product or service 

markets. The EC will typically start its assessment by looking at market shares. This is difficult to implement to a patent portfolio, as 

market shares based on the number of patents held may not accurately reflect the strength of these patents, or of the portfolio 

collectively. Moreover, conventional theories of harm are not always applicable to patent portfolios. The EC ultimately relied on a 

novel theory based on bargaining power, threat of litigation, and the likely judicial outcome of a court. However, theories of harm are 

much less verifiable than market data in terms of shares and NPVs. For example, the Commission’s theories were also based on 

speculation that the strength of a patent portfolio will continue to increase in the future. However, patent-related markets are 

characterised by varying innovation cycles in which large shares may turn out to be ephemeral. The Commission’s assessment was 

again largely based on contemporaneous documents and third-party feedback on potential foreclosure. Economic research was 

considered insufficient to drive the analysis, given that notifying parties and complainants presented different, opposing theories, 

particularly in areas like IP or innovation. The fallback was the input provided by a review of a selection of contemporaneous 

documents, and a simplified analysis relying on examples of past conduct. 

The complexity of the commitments offered by the parties are also reflective of the difficulty to assess patent portfolios in the context 

of merger control. The commitment consisted of a hybrid between a carve-out and a non-assertion obligation. Qualcomm committed 

to sell (or more specifically not to acquire) NFC SEPs as well as certain non-SEPs, with an obligation for the new owner to offer a 

royalty-free license for three years. For those non-SEPs that Qualcomm would acquire, Qualcomm committed to grant a royalty-free 

licence to these patents and not to enforce its rights against other companies, including the threat to litigate (unless for defensive 

purposes). 

Reliance by the EC on internal documents and submissions of key complainants

As indicated above, in the course of its investigation, the EC relied on a number of sources to build its case. In addition to the typical 

argumentative submissions provided by the parties and the feedback received from its market testing, the EC relied on submissions 

made by key complainants and on internal documents requested from the parties. 

The EC received a number of complaints during its review of the transaction, some of which were accompanied by detailed economic 

models to argue that royalty rates would increase in the context of the MIFARE licensing. The EC indicated that these models were 

likely to be inconclusive as they involved many assumptions and lacked certainty. Instead, it relied on simple economic analyses and 

Page 3 of 5Hybrid theories - Competition Law Insight

11/6/2019https://www.competitionlawinsight.com/competition-issues/hybrid-theories-134957.ht...



on the views of key customers. The EC also examined prior conduct by Qualcomm to understand whether it was likely to bundle or tie 

certain of NXP’s products. 

In addition, the EC issued extensive requests for internal documents which served to supplement their arguments, as can be seen by 

the numerous references to internal documents in the decision. The document collection ordered by the EC resembled the document 

collection exercises typical of US FTC Second Requests. This document collection extended the review significantly, and the EC had 

to pause the review clock from 28 June to 17 November 2017 for Qualcomm to be able to comply with the request. The document 

collection raised a number of questions on rules of legal professional privilege (LPP), of evidence, and interpretation of contradicting 

documents. 

Practical challenges in managing the overall process

Increasingly this scope of review raises considerable practical challenges for companies. The review of the transaction took 

approximately 20 months, subjecting the parties to a number of practical challenges during that timeframe. Aside from the typical 

hoops that the parties have to jump through in the context of a regulatory approval, the external advisers together with the in-house 

legal teams had to address numerous challenges that appeared throughout the regulatory review. 

One key challenge when dealing with a lengthy review is implementing effective gun-jumping rules. Some of the most difficult issues 

of gun jumping arise as a result of unprotected exchange of information and co-ordination of competitive behaviour, steps to 

integrate the two businesses, and the involvement by the acquiring party in the target’s business. The line between authorised pre-

integration discussions and gun-jumping is thin, and proper processes need to be set in place for all employees to adhere to the rules. 

In the semiconductor sector, it is common for competitors to enter into collaborative arrangements: in this context, the in-house 

legal teams have to ensure that all of these sorts of arrangements between the parties are entered into and remain as “arm’s length” 

relationships during the review. In the context of this transaction, the parties designated an integration planning team to handle 

specific integration planning tasks. 

Any in-house team is well advised to reach out into its organisation as soon as practical with clear guidance, “do’s and don’ts”, 

targeted training and constant refreshers. The topics that are most relevant to address from early on in the process include the 

designation of key individuals that will handle pre-integration tasks, identifying competitive sensitive information to exercise tight 

control over its exchange – if any – with the other party, limiting meetings and interactions with employees of the other company 

unless indispensable for pre-integration purposes as well as creating awareness with regard to the creation of new documents. 

Another challenge that parties often face during a merger review is complying with extensive document collection exercises and often 

responding to a significant number of requests for information. During the review process, and even during the phase 1 review, 

companies are generally put under significant pressure to comply with the very short deadlines set by the case team. The in-house 

legal team is well advised to organise the process by seeking consent from the respective custodians to run a complete download of all 

electronically stored information in the possession of the custodians and to engage an external IT company to then run a search 

based on the terms identified in the RFIs. Some of the typical practical obstacles that need to be overcome in the export of documents 

may include obtaining access to senior managers’ laptops, identifying each custodian’s document storage preference, extracting 

documents from zip files to comply with the format set forth by the Commission, or enabling access to password-protected 

documents or folders. 

In this case the external advisers submitted a very large number of internal documents after a thorough review for relevance and LPP. 

Once the filing was formally submitted, the parties had to respond to more than five requests for information under tight deadlines. A 

document production exercise is often complicated by difficult distinctions between EU and non-EU privilege rules, and between 

external legal counsel and in-house counsel. LPP has been defined by the European Courts as applying to: (i) written 

communications between a client and an independent EU-qualified lawyer if made for the purposes and in the interests of the 

exercise of the client’s rights of defence in competition proceedings; (ii) internal notes circulated within a company which are limited 

to reporting legal advice provided by an independent EU-qualified lawyer; and (iii) working documents and summaries prepared by a 

company if they were drawn up exclusively for the purposes of seeking legal advice from an independent EU-qualified lawyer in 

exercise of the rights of defence. In the context of merger control review procedures, the Commission typically imposes very tight 

deadlines which makes it almost impossible for parties to conduct a proper privilege review. This has led the Commission to relax 

some the parameters of LPP on a case-by-case basis (for example, extending LPP to certain cross-party communications). Another 

risk that parties face is the unwanted waiver of US LPP, as documents requested by the Commission may at times include a 

substantial amount of information covered by US LPP that do not qualify for LPP under EU rules (this is the case for in-house 

counsel communications). In the Qualcomm/NXP transaction the Commission issued an Article 11(3) EUMR decision for their 

internal document requests, thereby compelling the parties to produce certain documents under penalty of a fine, in an effort to 

avoid the production amounting to a waiver of US LPP. 

Moreover, in order to address some of the follow-up questions from the EC, in-house counsel often have to work with the internal 

business management to clarify the background and provide very important context to statements made in company presentations 

submitted to the EC. This will be increasingly relevant as the EC will increasingly tend to rely on internal documents when it 

determines economic evidence to be inconclusive. 
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The EC has announced the issuance of guidelines and best practices in the area of document productions. They will be most welcome 

to facilitate the review of complex transactions, and insert a greater degree of predictability and organisation into the process. 

Ingrid Vandenborre is a partner – and Amaury S Sibon is an associate – at Skadden, Arps, Slate, Meagher & Flom LLP in 

Brussels. Michael Hoffmann is vice president and chief commercial counsel at NXP Semiconductors in Hamburg.

Page 5 of 5Hybrid theories - Competition Law Insight

11/6/2019https://www.competitionlawinsight.com/competition-issues/hybrid-theories-134957.ht...


