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Introduction 

Data-driven technology companies are challenging classical definitions of antitrust law 

all over the globe. This paper will argue that data accumulation and the market power such data 

yields, both in current and future markets, should be a key consideration within American 

antitrust law and regulation. By analyzing the European Commission’s decision on the 

Facebook/WhatsApp merger, I will demonstrate how the current principles that guide antitrust 

analysis—particularly, narrow market definitions and price-theory based consumer welfare 

standards—struggle when applied to such data-driven technology companies (DDTCs) with 

market-fluid natures and non-traditional, data-driven revenue models. To conclude I propose that 

consumer welfare and economic choice in DDTC mergers would be best served by regulators 

including a cross-sector “Data Market” consideration in their regular market analysis to capture 

the competitive impact that data accumulation resulting from a merger can have on current and 

future consumer choice in the market.  

 

I. Problems with Current Antitrust Practices and DDTCs 

Modern antitrust has been loyal to the Chicago and Progressive schools of thought in its 

focus on price-based consumer welfare. For the Progressives, if a firm’s action or merger does 

not affect price, there is likely no role for antitrust to play. Similarly, in the Chicago school, if 

costs are continually driven down and economic efficiency is achieved, the market is operating 

as it should; as mergers can help achieve this aim, they should not be overly controlled. 

Ultimately, in both schools, the fact that lower costs are implied to equal lower prices for 

consumers—or, at the very least, are implied to ensure prices do not rise—is critical to upholding 

consumer welfare goals.  
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Naturally, legislation has also shaped modern antitrust. In the USA, the “statutory test of 

whether a proposed merger is lawful under Section 7 of the Clayton Act, is whether the effect of 

the merger may be substantially to lessen competition in any line of commerce in any section of 

the country.” 1 This has led regulators to focus their analytical energy on defining product and 

geographical markets narrowly enough to properly identify competitor firms and determine firm 

market share; the same is true in Europe. However, as this paper will demonstrate, DDTCs’ 

market-fluid natures make narrow product market definitions hazardous to effectively assessing 

the markets they operate in and stand to dominate post-merger.  

 

a) Price-Theory Focused Consumer Welfare  

DDTC’s data-focused business models, predicated on offering platforms free-of-charge to 

consumers, are problematic for antitrust regulators’ price-theory focused definition of consumer 

welfare. Regulatory reliance on the probability of price-increases as a measure of consumer 

welfare does not often apply to DDTCs; even when price is a consideration, it is not usually an 

accurate view of consumer welfare in the future. For instance, in the Facebook/WhatsApp 

merger the fact that Facebook made WhatsApp completely free for subsets of users who 

previously paid a yearly subscription fees, would yield customer benefit in a traditional price-

based consumer welfare model. However, this analysis ignores the many reasons for Facebook’s 

acquisition and the potential harm it may bring to consumers in future markets.  

At the time of acquisition, WhatsApp had one of the fastest-growing user bases in the social 

media market: “WhatsApp has more than 450 million active users, and reached that number 

 
1 United States v. Phila. Nat'l Bank, 374 U.S. 321, 323, 83 S. Ct. 1715, 1720 (1963) (citing § 7 Clayton Act, 15 
U.S.C.S § 18) (emphasis added). 
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faster than any other company in history.” 2 Speculations that Facebook feared WhatsApp’s rapid 

growth have recently been confirmed by a set of leaked internal communications between 

executives at Facebook.3 But why did Facebook care if consumers are generally multi-homing 

and users do not pay to access the social media platform itself? In the DDTC world a large 

network of users alone is not enough to maintain a data-driven business model; users must also 

be engaged. In other words, your users need to be accessing the platform and generating 

proprietary data for the DDTC to use (e.g. when are users online most, what type of content do 

they view, who do they talk to, etc.). Facebook’s research showed that WhatsApp users were 

engaging more frequently with WhatsApp’s messaging platform than their own; understandably, 

they wanted access to this user engagement data too.4 Additionally, WhatsApp users granted the 

platform access to their address book in order for the messaging system to find contacts who 

were also using WhatsApp; Facebook no doubt found this data attractive as it enabled the 

company to build more in-depth profiles on each user. While, Facebook told the European 

Commission that it had no way of matching Facebook and WhatsApp profiles,5 it was fined 

€110M in 2017 for misleading the commission on this fact and building a service to do just that.6  

Further proof of the value Facebook places on data from various platforms can be found in 

the WhatsApp and Facebook data policies. While both companies have maintained separate 

 
2 Jim Goetz, Four Numbers That Explain Why Facebook Acquired WhatsApp, Sequoia Capital (via Tumblr) 
https://sequoiacapital.tumblr.com/post/77211282835/four-numbers-that-explain-why-facebook-acquired last 
accessed Nov 4, 2019. 
3 Sam Schechner and Parmy Olson, Facebook Feared WhatsApp Threat Ahead of 2014 Purchase, Documents Show; 
Internal emails could serve as fodder for regulators, The Wall Street Journal (Nov 6, 2019) 
https://www.wsj.com/articles/facebook-feared-WhatsApp-threat-ahead-of-2014-purchase-documents-show-
11573075742 las accessed Nov 23, 2019. 
4 Ibid. 
5 European Commission, Case No COMP/M.7217 - FACEBOOK/ WHATSAPP, 138 (2014). 
6 EU fines Facebook 110 million euros over WhatsApp deal, Reuters (May 18, 2017) 
https://www.reuters.com/article/us-eu-facebook-antitrust-idUSKCN18E0LA last accessed Nov 23, 2019. 
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business structures and infrastructures post-merger, 7 the terms and conditions surrounding each 

platform make clear that any data collected or generated is shared within “the Facebook family 

of companies.”8 While the terms are written to market this data sharing as a consumer-benefit 

(e.g. to make the platforms better), the ability to create a more complete profile on each user by 

connecting contacts, usage stats, location data, and shopping transaction details between 

platforms and “computers, phones, connected TVs and other web-connected devices”, all point 

to Facebook’s enhanced ability to collect in-depth information about consumer habits to enhance 

their advertising business. 9 Furthermore, there are indications that Facebook is collecting data to 

train AI algorithms and other innovations through face recognition information and recording 

what users see when using in-app cameras.10 This type of data goes beyond what is required for 

advertising but can inform Facebook on the world around its users; very likely it is exactly the 

kind of data Facebook needs for its “computer vision” AI program which aims to “enable 

Facebook services to automate tasks that people automatically do today visually.”11 

In other words, the more places (or platforms) Facebook has to track consumer usage and 

interactions on the web, the more complete a picture they build of consumer habits; through 

facial recognition and camera data they are also building an image of the “real world” to help 

them train AI algorithms. The sheer number of platforms and datapoints Facebook achieved 

through their acquisitions increased the depth and diversity of their data lake at a much faster 

pace than organic growth and start-ups. This puts them well ahead of any entrant companies who 

 
7 Kadhim Shubber, FTC Chairman: Facebook break-up would be hard, says FTC chief, Financial Times (Aug 19, 
2019) https://www.ft.com/content/64e887f6-c2b8-11e9-a8e9-296ca66511c9 last accessed Nov 24, 2019.  
8 WhatsApp Legal Info, Affiliated Companies, WhatsApp, https://www.whatsapp.com/legal/ last accessed Nov 23, 
2019; See also similar “Facebook Products” language in Data Policy, How is this information Shared?, Facebook 
https://www.facebook.com/policy.php last accessed Nov 23, 2019. 
9 Ibid. 
10 Ibid. 
11 Facebook, “Research Area Computer Vision” https://ai.facebook.com/research/computer-vision last accessed Dec 
4, 2019. 
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wish to challenge their prowess in both online advertising and data-trained AI. Thus, while price 

may not increase when DDTCs acquire new platforms, their power within data-driven markets 

may. Both Facebook and WhatsApp’s data policies make it clear that Facebook is using the data 

from WhatsApp to secure its position in future markets and potentially limiting consumer choice 

in the future as a result.  

 

b) Narrow Product Market Definitions  

DDTCs often span many markets and are constantly seeking entry to, or the creation of, 

new markets. A single platform can often span multiple markets or a single DDTC can operate 

various platforms which each belong to a different market. In its analysis of the 

Facebook/WhatsApp merger, the European Commission defined and considered both companies 

within the social networking market, consumer communication market, and online advertising 

market. 12 They determined that Facebook operated in all three of these markets while WhatsApp 

only operated in the consumer communication market. 13 While these market assignments were 

not prima facie wrong, they failed to consider the potential for data to be shared between 

WhatsApp and Facebook regardless of what markets the platforms operate in.  

The fluid and multi-market natures of DDTCs do not mirror those of more traditional 

companies that antitrust authorities are accustomed to analysing. Unlike in traditional merger 

cases, where market definition identifies competitor firms and market share statistics necessary 

for regulatory analysis, data-driven DDTC markets are more interconnected; their common need 

for consumer data to exploit in online advertising, competition monitoring, and future 

 
12 FACEBOOK/ WHATSAPP supra note 19 at 4.1 - 4.3. 
13 Ibid. 
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innovations drives their behaviour and establishes power in what I will call the “data market”—

which is where market power actually matters for DDTCs.  

Therefore from an antitrust perspective, the consumer-facing markets that DDTC 

platforms operate in are actually sub-markets that act as data collection funnels for the larger 

data market. Theses sub-markets are ones that everyday consumers (i.e. platform users) interact 

with. The “data market”, on the other hand, is more inter-industry focused as it creates the 

opportunities for DDTCs to monitor competition and innovate faster than smaller or less data-

rich firms. Resultingly, narrow market definitions in DDTC cases can contribute to a regulator’s 

failing to consider how other players in the data market may suffer from a DDTC merger that 

grants the combined DDTC more proprietary data. Ultimately, this leaves regulators blind to 

how data accumulation can create market power and barriers to entry that ultimately reduce 

consumer choice in the current platform market, and potentially future innovative markets as 

well.  

 

IV. The Future of Data in Antitrust 

The European Commission considered data concentration in the Facebook/WhatsApp merger 

case, however, they limited this analysis to whether accumulated data would strengthen 

Facebook’s position in the advertising market; furthermore they only considered first-party data 

and concluded that because WhatsApp did not collect data like age, gender, or the actual 

contents of messages, it had no ability to strengthen Facebook’s advertising ability.14 To the 

commission’s credit, they also looked at the future data implications and Facebook’s future 

ability to start collecting data from WhatsApp users but determined necessary changes to privacy 

 
14 FACEBOOK/ WHATSAPP supra note 19 at 164-7. 



    7 

policies and technical difficulties with matching Facebook and WhatsApp profiles would pose 

too significant a challenge. 15 We know now that these assumptions were ill-founded and 

Facebook has indeed matched users across platforms and updated their privacy policies to allow 

for data sharing between its companies.  

More recently, however, European antitrust regulators have been correcting these errors 

and making progress on defining the role of data in antitrust regulation. In 2016, French and 

German antitrust authorities published a joint study discussing the implications of “Big Data” on 

competition. The study recognized that allowing firms to amass data through mergers could 

result in market-entry barriers if they gain the ability to combine different data-sets to create 

unique competitive advantages that competitor firms cannot replicate.16  

A few years later, Germany’s Bundeskartellamt applied some of the theories in this study 

to their decision on Facebook’s third-party data sharing practices.17 The German regulator 

ultimately decided that Facebook collecting data on individuals using third-party sites without 

their knowledge and regardless of their affiliation with Facebook was an abuse of market power. 

Regardless of the fact that Facebook’s services were offered free of charge, it was exploiting 

users to amass a “treasure-trove” of data that it could use for platform design and monetization; 

competitor companies lacking access to comparable data would ultimately suffer, thus creating a 

barrier to entry. 18 

 

V. The Way Forward: Old Frameworks, New Executions  

 
15 FACEBOOK/ WHATSAPP supra note 19 at 181-5. 
16 Autorité la concurrence and Bundeskartellamt, Competition Law and Data, (May 10, 2016), 18 
https://www.bundeskartellamt.de/SharedDocs/Publikation/DE/Berichte/Big%20Data%20Papier.html?nn=3591568 
last accessed Nov 26, 2019. 
17 See generally, Bundeskartellamt, 6th Decision Division, B6-22/16, (Feb 6, 2019).  
18 Ibid. at 10 (Apr 17, 2019).  
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Regulators need not restructure antitrust from scratch in order to assess DDTC mergers 

effectively. There is potential to use the existing frameworks and maintain a reasonable concern 

for consumer welfare, however their execution needs to match the expansive characteristics of 

DDTC business models and market reach. This means regulators should not aim for the 

narrowest market definitions and confine consumer welfare to price-based economic models. 

Rather, market definitions must be expanded to encapsulate the breadth and variance of DDTC 

business models and innovations, while consumer welfare needs to look beyond the immediate 

and into the future DDTCs’ future potentials.  

 

i) Data market analysis  

 While market definitions and market share analysis may remain useful, regulators should 

also consider the “data market” when assessing DDTC cases. The same questions regulators ask 

now when assessing a firm or acquisition’s impact on a sub-market can be applied to the data 

market, allowing regulators to consider how a DDTC’s acquisition of an existing platform, and 

the data capabilities that come along with it, will affect the structure of data-driven markets and 

businesses. By focusing on the data market and barriers to other firms’ opportunities to compete 

in data-driven markets—both present and future—regulators need not spend time or effort trying 

to predict what markets DDTCs may enter next by exploiting data and network size.  

 This idea of a “data market” is analogous to that of the “employment marketplace” 

proposed by the Department of Justice and FTC in a recent guidance document for human 

resources professionals which says that “[f]rom an antitrust perspective firms that compete to 

hire or retain employees are competitors in the employment marketplace, regardless of whether 
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the firms make the same products or compete to provide the same services.”19 Applying this idea 

to DDTCs, regardless of which consumer-market they face (e.g. social media, messaging, search, 

etc.) the impact of their actions on the data market should be considered equally. 

 

ii) Expansive consumer welfare 

Arguably, if the market is properly controlled and allows for healthy competition amongst 

existing firms and new entrances, consumers will benefit. For instance, while the DOJ and FTC’s 

Antitrust Guidance for Human Resource Professionals is designed to protect employees 

“through higher wages, better benefits, or other terms of employment”, it also acknowledges that 

consumers also benefit from competition among employers “because a more competitive 

workforce may create more or better goods and services.” 20 The same knock-on effects are true 

of the data market approach to regulating DDTCs. Preventing one DDTC from acquiring critical 

data and platforms that allow it to expedite proprietary data collection that establishes undue 

market power and creates entry barriers, potentially benefits consumers in the long run.  

While some may argue this approach will slow innovation, it also ensures innovation and 

data-driven markets stemming from innovation are not dominated by a few big DDTC firms to 

consumer detriment. This is particularly relevant considering what is at stake in emerging data-

driven markets like AI. Is it really in the interest of consumer welfare if DDTCs use their data 

market-power to ensure only a few big firms are able to train algorithms and future artificial 

intelligence systems that affect our everyday lives? 

 
19 Department of Justice Antitrust Division and FTC, supra note 3 at 2. 
20 Ibid. 
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As AI becomes more and more important to everyday lives the power of DDTCs in these 

future data-driven markets have the potential to impact consumers on a daily basis. The FTC has 

also recognized that biases in data models that drive data-driven predictions have the potential to 

adversely affect “low-income, underserved populations, and protected groups.” 21 While there 

are both civil rights laws and antitrust laws in place to address companies being bias, including 

Section 5 of the Federal Trade Commission act which prohibits unfair or deceptive practices, 

competition within data-driven markets is likely the most efficient way to control bias since 

“competition expertise tells us that if one company draws incorrect conclusions and misses 

opportunities, competitors with better analysis will strive to fill the gap.”22 Therefore, if 

collaboration and healthy competition is key to battling bias in AI algorithms, then granting data-

monopoly to DDTC giants like Google and Facebook is very likely not in the best interests of 

consumers or consumer choice going forward. 

 

VI. Conclusion 

       The FTC has stated that its “highest priority” in the current task-force investigation against 

Facebook and other big tech companies is to develop new guidelines for how antitrust laws apply 

to tech giants and separate policy updates around tech mergers.23 However, FTC director Bruce 

Hoffman has acknowledged the challenge of defining a “technology company”: “We don’t know 

what the tech companies are in the sense [there] is not a single industry into which they fall. So, 

 
21 Federal Trade Commission, Big Data: A Tool for Inclusion or Exclusion, FTC Report (Jan 2016) iv, A-1. (noting, 
“if big data analytics incorrectly predicts that particular consumers are not good candidates for prime credit offers, 
educational opportunities, or certain lucrative jobs, such educational opportunities, employment, and credit may 
never be offered to these consumers. Some fear that such incorrect predictions could perpetuate existing 
disparities.”) 
22 Ibid. at A-1.  
23 Brian Fung, FTC ramping up its Big Tech antitrust investigations, CNN Business (Sep 11, 2019) 
https://www.cnn.com/2019/09/11/tech/ftc-big-tech-antitrust-investigations/index.html last accessed Dec 5, 2019. 
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even writing a definition that would cover them to establish the presumption would be 

challenging.”24 Yes, defining a technology company by their consumer-facing markets is 

challenging. But as this paper has demonstrated, assessing a DDTC’s impact and monopoly 

power in an overarching data market can help solve this problem and ensure consumer welfare 

and economic choice is protected in current and rising markets.  

 
24 Alaina Lancaster, FTC Antitrust Head Says Big Tech Investigations Are Attempt to Right Potential Wrongs, 
Law.com: The Recorder (Sep 24, 2019) https://www.law.com/therecorder/2019/09/24/ftc-antitrust-head-says-big-
tech-investigations-are-attempt-to-right-potential-wrongs/ last accessed Dec 5, 2019.  


