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Introduction 

 Antitrust cases are extremely complex, and often take years to resolve. Generalist 

judges are required to look at intricate economic models and a long set of facts to try 

and determine if certain conduct is prohibited by the antitrust laws. The Federal Trade 

Commission (FTC), as an expert agency, has an adjudicative framework that helps 

resolve these complex cases. However, the gains to this setup are somewhat offset by 

the FTC functioning as both the prosecutor and adjudicator in these cases. Setting up an 

independent antitrust court (the Antitrust Court) allows litigants to receive the benefits 

of a specialized, expert court without the same drawbacks of the current framework. 

 Antitrust enforcers in the United States are the FTC, Department of Justice (DOJ), 

states, and private parties. All of these enforcers would benefit from having their cases 

decided by a specialized court made up of expert judges. The United States already has 

some specialized courts in place, and the United States could look to these courts for 

guidance in setting up the Antitrust Court. Other countries have also set up an 

independent tribunal for antitrust cases, and their structure could be followed as well. 

 The Antitrust Court will be more efficient, produce higher quality decisions, and 

create a more uniform policy for firms to follow compared to the current framework. 

While there are some harms that will arise from setting up the Antitrust Court, these 

will be significantly outweighed by the benefits. The United States should create an 



independent, specialized antitrust court for the benefit of consumers, firms, and the 

antitrust agencies.  

Potential Antitrust Court Structure 

 An independent antitrust court would affect all areas of antitrust enforcement. 

The Antitrust Court would function as a trial court for federal antitrust cases. Both 

merger review cases and civil cases would come before the Antitrust Court, while 

criminal cases would be unaffected by the new court. The Antitrust Court ideally would 

produce higher quality, unbiased, and timely decisions. 

Merger Review 

 The initial merger review process would be unaffected by the establishment of 

the Antitrust Court. Merging parties that meet the filing thresholds would file the 

required forms under the HSR Act. After the FTC and DOJ clear which agency will 

review the merger, that agency can decide whether to clear the merger, let the waiting 

period expire, or issue a Second Request. If the merging parties agree to settle with the 

antitrust agency, the settlement agreement is presented in front of the Antitrust Court 

for approval. Unlike the current regime, where the FTC does not have any review of 

their settlement agreements, and the DOJ has their settlement agreements reviewed by 

a federal district court, this would provide a uniform process to all merging firms. The 

settlement agreement is presented before an independent tribunal that would give 

broad discretion to the antitrust agency in reviewing the settlement agreement. 



 The FTC and DOJ would now have purely investigative roles in reviewing 

mergers. The agency would not be able to review the merger, and then rule on that 

same merger. The FTC, in particular, would have less leverage to pressure parties into 

an unfair settlement as they would no longer be the prosecutor and judge in the merger 

review. Mergers that are challenged would also be presented before an independent 

body quicker than previously, as there is no longer any review by an ALJ and then the 

full Commission. 

Civil Cases 

 Civil cases could still be brought by either the FTC, DOJ, or private parties. The 

FTC retains exclusive jurisdiction over prosecuting Section 5 cases. For all other 

anticompetitive conduct, the FTC and DOJ still split up which agency investigates each 

case. If the agency chooses to file a civil complaint, the Antitrust Court has exclusive 

jurisdiction over that case. Private parties choosing to bring suit under the federal 

antitrust laws also have to file their complaint in the Antitrust Court.  

State antitrust actions are not be affected by the establishment of the Antitrust 

Court, as the state courts retain jurisdiction over state antitrust claims. For suits alleging 

both federal and state violations, the federal rules of civil procedure govern on whether 

or not the state claims could be brought into the Antitrust Court with the federal claims. 

The Antitrust Court could have supplemental jurisdiction over the state law claims, but 

the Antitrust Court could choose to decline to exercise this supplemental jurisdiction if 



the claim raised a novel or complex issue of state law.1 For non-antitrust claims, the 

Antitrust Court functions the same way the United States Bankruptcy Court does for 

“non-core” matters.2 If both parties agree that the Antitrust Court judge can hear the 

non-antitrust claim along with the antitrust claims, then the Antitrust Court judge hears 

both matters. If either party does not agree, then that claim would have to be presented 

before a district court judge. The Antitrust Court judge still submits a findings of fact 

and conclusions of law, but the district court judge has to “stamp their approval” on the 

decision, exactly how the non-core matters work in the bankruptcy court.3 This way, if 

there is any concern of an antitrust expert hearing a claim that they are not 

knowledgeable on, the matter could be removed from the Antitrust Court. 

Criminal Cases 

 Criminal cases would not be affected from the creation of the Antitrust Court. 

The investigation still begins with the DOJ, then a grand jury investigation follows, and 

finally an indictment is issued. This follows the same procedure for the tax court, where 

criminal matters are referred to the DOJ and brought before a district court for a 

criminal trial.4 

 

 
1 See 28 U.S. §1367(c)(1). 
2 David Haynes, Understanding the Bankruptcy Court System, THE BALANCE (Jan. 4, 2019), available at 
https://www.thebalance.com/understanding-bankruptcy-courts-316132. 
3 Id. 
4 U.S. DEP’T OF JUSTICE, Criminal Tax Case Procedures, available at https://www.justice.gov/jm/jm-6-4000-
criminal-tax-case-procedures#6-4.010. 



Judges and Jury 

 Antitrust Court judges are appointed by the President, with confirmation by the 

Senate. The tax court and bankruptcy court differ in their appointment process, but 

having the President appoint the judges here helps ensure that both political parties get 

to appoint judges, and that way a variety of views are represented on the Antitrust 

Court. Initially, there would have to be some compromise in setting up the Antitrust 

Court, otherwise the current President’s party would get to select all of the judges right 

away. This would lead to a significant imbalance in representation on the Antitrust 

Court. Antitrust Court judges are appointed for fifteen-year terms, similar to the tax 

court. Judges could have their terms renewed at the end of their term. 

 Antitrust Court cases will be heard before a single judge, and defendants would 

not have the option of having their case presented before a jury.  The Antitrust Court 

procedure mirrors the tax court procedure in this way. After the conclusion of the trial, 

the Antitrust Court judge issues an opinion, complete with findings of fact and 

conclusions of law. Either plaintiff or defendant can appeal this decision. Appeals are 

heard before the circuit court in the defendant’s circuit.  

Benefits of an Independent Antitrust Court 

 Specialized courts can be of great benefit to society at large. While judicial 

specialization also leads to some negative consequences, the benefits of an independent 

antitrust court would greatly outweigh them. The main benefits from an independent 



antitrust court are that the Antitrust Court would be more efficient than generalist 

courts, their decisions would be higher quality, and there would be a greater uniformity 

of decisions. These benefits in theory also apply to the FTC hearing antitrust cases, but 

the Antitrust Court provides the added benefits of objectiveness in making decisions 

and an expediated adjudication process. 

Efficiency in the Antitrust Court 

 The Antitrust Court would be more efficient than generalist courts simply 

because the Antitrust Court is made up of experts in antitrust law. “Judges who 

regularly handle a single class of cases are expected to dispose of their work in less time 

than their counterparts on generalist courts who see that class of cases less frequently.”5 

Antitrust Court judges are made up of experts in the field, and so they would require 

much less preliminary research to get brought up to speed on a given case. Generalist 

judges may not see many antitrust cases each year, and so they would have to research 

antitrust law and gain an understanding of what needs to be resolved and proven in 

every case. As antitrust cases often involve highly complex economic models and 

arguments, more and more is required of generalist judges to make an accurate 

decision.  

 An ancillary gain in efficiency is realized from generalist courts no longer having 

to work through complicated antitrust cases, as they are now brought before a 

 
5 Lawrence Baum, Specializing the Courts 32-33 (2011). 



specialized court.6 Antitrust cases can take years to resolve, and these cases can clog up 

a generalist court’s docket. “It is now generally accepted that the regular federal courts, 

and especially the courts of appeals, are critically overloaded.”7 Removing all of these 

cases to a specialized court frees up generalist judges to resolve other cases quicker.8  

Quality Decisions 

 A specialty antitrust court should have higher quality decisions compared to 

generalist courts. “Any gains in efficiency from concentration of judges result in part 

from the expertise that judges develop.”9 As the Antitrust Court would only hear 

antitrust cases, and ideally would be made up of antitrust experts before they joined the 

court, the possibility of the judges making an error should be decreased. Their expertise 

helps them choose the correct interpretation of the antitrust laws.10 The gains to society 

would be greatly felt, as both Type I and Type II errors can significantly harm 

competition. 

Developing Uniform Policy 

 Creating the Antitrust Court will lead to good policy. “Expertise helps them 

identify the case outcomes and legal doctrines that constitute good policy as they define 

 
6 Id. at 33. 
7 Currie, David & Frank Goodman, Judicial Review of Federal Administrative Action: Quest for the Optimum 
Forum, 75 COLUMBIA L. REV. 1, 64 (1975) [hereinafter “Optimum Forum”]. 
8 Baum, supra note 5, at 33. 
9 Id. 
10 Id. 



it.”11 As all civil antitrust cases would be brought before the antitrust court, a uniform 

nationwide precedent would be set. This gets rid of some uncertainty among parties as 

they look to decisions in order to help guide them in their decision-making process. 

Firms would not have to worry as much about a court making a Type I error in striking 

down an innovative policy that is actually procompetitive. This allows firms to be more 

risk taking, as the firms would not have to worry about a random generalist judge 

making an error in condoning an innovative, procompetitive policy. The creation of the 

Antitrust Court also helps get rid of forum shopping.12 Plaintiffs would not be able to 

search across all federal jurisdictions to find the district court that best suits their 

interests. Instead, the Antitrust Court would have a more uniform policy that would 

help guide firms in their decision-making process. 

Removal of Bias 

 “The inherent unfairness of combining investigatory, prosecutor, and 

adjudicatory functions in the FTC has long been a serious concern.”13 Even if the FTC 

Commissioners have great intentions and are not biased in making their decisions, this 

process appears to be so fundamentally biased that litigants are bound to be frustrated 

with this process. Former FTC Commissioner Philip Elman stated, “On the basis of my 

experience and observations, the strongest argument I would make against agency 

 
11 Id. 
12 Optimum Forum, supra note 7, at 65. 
13 John S. Kingdon, The Big Antitrust Case, 37 WASHINGTON & LEE L. REV. 25, 32 (1980). 



adjudication of alleged violations of law is that the blending of prosecutorial and 

adjudicative powers in a single tribunal imposes intolerable strains on fairness.”14 The 

creation of the Antitrust Court provides parties with the benefits of a specialized 

tribunal without dealing with this dilemma. Litigants would be less worried that the 

judge does not understand their arguments or some of the more complicated areas of 

antitrust law, while also not having to deal with a tribunal that was also the prosecutor 

initially.  

Harms of an Independent Antitrust Court 

 Although there are several benefits of having an independent antitrust court, 

there would be some drawbacks. Some of the main drawbacks of setting up the 

Antitrust Court would be the inconvenience arising from determining jurisdictional 

boundaries among the courts, judges having a narrow area of expertise, and the absence 

of diverse decisions to advance antitrust policy. 

Jurisdictional Difficulties 

 The convenience of having all antitrust cases brought before the Antitrust Court 

would be countered some by the need to sever cases that involve other areas of the law. 

As stated previously, the Antitrust Court judges can exercise jurisdiction over non-

antitrust matters if both parties consent. However, if either party does not consent to 

this, the parties are faced with having to appear before two separate courts for cases 

 
14 Id. 



involving the same set of facts.15 “Gains in efficiency could be countered by the need to 

litigate jurisdictional boundaries between generalist and specialized courts and the 

inconvenience to litigants of bringing cases to a geographically centralized court.”16 

However, as litigants in antitrust cases often have to appear before both state and 

federal courts for cases involving the same set of underlying facts, this drawback may 

not be that significant. 

Lack of Knowledge in Other Areas 

 The gain of Antitrust Court judges being experts in antitrust law is slightly 

drawn back by the lack of expertise they would have in other areas of the law. 

Knowledge of other areas of the law and how other areas have developed can be 

beneficial to judges to help them make an ideal decision.17 “To put blinders on judges 

and confine them to narrow compartments not only creates the risk of significant 

disuniformities but also enhances the danger that issues may be resolved on the basis of 

ignorance as to past experience in related fields.”18 Generalist judges are also less 

prejudiced by their own set beliefs than experts in the field.19 Expert judges come with 

their own preconceived ideas on the subject, and may be stuck in those views.20 

Lack of Diversity 

 
15 Baum, supra note 5, at 34. 
16 Id. 
17 Id. 
18 Optimum Forum, supra note 7, at 68. 
19 Id. at 69. 
20 Id. 



 Similarly, the gains from setting a uniform policy from the Antitrust Court is 

countered by a lack of diverse decisions advancing antitrust law.21 If the Antitrust Court 

sets a uniform policy and always follows the policy, there is a possibility of antitrust 

law getting stuck in place. One could imagine the Antitrust Court getting stuck 

following some method such as the structure-conduct-performance method of 

evaluating mergers. If there are less options for diverse views to differentiate 

themselves from whatever the current views of antitrust laws are, there is a stronger 

possibility of the law staying in place and not changing. If a lack of conflicts arises from 

antitrust decisions, there is also a lesser need for the Supreme Court to step in and 

resolve these conflicts.22 This will decrease the role that the Supreme Court plays in 

antitrust law, and so antitrust law will not be advanced as often by the Supreme Court. 

This fear is mitigated as the Antitrust Court has the ability to overturn its own 

decisions, and these decisions could also be overturned by the circuit courts. 

Additionally, as Antitrust Court judges have a set term, new judges to the court will 

bring with them new views on antitrust law. These new views will help advance 

antitrust law as the new judges will interpret the law differently than their 

predecessors.  

Greater Possibility of Influence 

 
21 Baum, supra note 5, at 34. 
22 Dreyfuss, Rochelle, Forums of the Future: The Role of Specialized Courts in Resolving Business Disputes, 1990 
BRIGHAM YOUNG UNIV. L. REV. 377, 380 (1990). 



 Having a single tribunal adjudicate an area of the law makes that tribunal more 

vulnerable to political influence.23 It would be very difficult for an interest group to 

have a significant impact on antitrust law, as decisions can be made by any district 

court judge, state judge, or FTC, among others. However, if all antitrust matters are 

brought before the Antitrust Court, there is a greater likelihood of Antitrust Court 

judges’ appointments becoming more politicized.24 Instead of the resources of the 

interest groups having to be spread out over the entire United States judiciary, they 

could instead be focused solely on the Antitrust Court.25 

Conclusion 

 The benefits to establishing the Antitrust Court significantly outweigh any 

drawbacks. The Antitrust Court would be more efficient in handling cases than the 

current framework, their decisions would be of higher quality than generalist judges, a 

uniform policy would arise from their decisions, and the court would not have the same 

bias that the FTC has in ruling on their cases. The Antitrust Court could be set up in the 

same way as other specialized courts have been set up in both the United States and 

abroad. As antitrust cases get more and more complex, there is a stronger need for 

expertise in order to properly resolve these disputes, and so the need for an 

independent antitrust court has never been stronger.  

 
23 Id. at 379. 
24 See id. 
25 Id. 


