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(p. 112) 7 Procedural Fairness in Hong Kong Competition
Law
1. Introduction
Procedural issues, while often overlooked, are of paramount importance to every
competition law regime. Given the heavily punitive nature of competition law penalties in
many jurisdictions and the stigma attached to being a violator of competition law, it is
important that parties enjoy adequate procedural rights to allow them to mount an effective
defense. Procedural issues are all the more important in a new regime like Hong Kong’s,
where many questions regarding the parties’ procedural rights remain unsettled. These
questions will need to be addressed before the competition law regime can hit its stride and
focus on the important task of ferreting out anticompetitive practices and advancing
consumer welfare.
This chapter explores the current state of a number of procedural issues under Hong
Kong’s competition enforcement regime, including the party’s right to legal protection,
access to case file, agency engagement, and the sufficiency of judicial oversight. Pertaining
to the final issue, special attention will be paid to the hugely important matter of the
applicable standard of proof under the competition legislation. The resolution of this issue
will largely determine the effectiveness of competition law enforcement in Hong Kong.

2. General Procedural Issues under the Hong Kong
Competition Ordinance
The Competition Ordinance1 only came into effect on December 14, 2015 and the Hong
Kong Competition Commission (hereafter the “HKCC”) (p. 113) so far has only brought two
cases in the Competition Tribunal,2 neither of which has been decided on their substantive
merits at the time of writing. It is important to consider the procedural safeguards provided
by the CO. Therefore, one must refer to the procedural provisions in the CO and the
enforcement guidelines3 issued by the HKCC in order to gain a better understanding of the
procedural safeguards that apply in Hong Kong’s competition enforcement regime. The
discussion that follows will focus on four key aspects: legal representation, parties’ access
to documents, agency engagement during the investigation process, and judicial oversight
of agency decisions.
In trying to understand the extent of legal representation permitted during the investigation
process, it is helpful to focus on the various investigative powers the HKCC is empowered
by the CO to exercise, and whether legal representation is permitted when the target of an
investigation responds to the HKCC’s exercise of those powers. The CO gives the HKCC
three main investigative powers: the power to issue document requests and requests for
information under Section 41, the power to request attendance at an interview under
Section 42, and the power to search a party’s premises under warrant under Section 48.
Under Section 41 of the CO, the HKCC is allowed to request any person to produce a
document or provide any specified information that may be of assistance in the
investigation of a possible contravention of the CO.4 The HKCC is required to specify in the
notice to the party the nature and purpose of the investigation and the possible legal
consequences for non-compliance. Section 41 provides further details on how a party may
comply with a document or information request from the HKCC, such as the form in which
the document or information is to be produced and the obligation of the party to provide
appropriate personnel to explain the content of a document.5 Section 41 did not specify
whether a party is permitted to seek legal advice or representation in the process of
responding to a Section 41 request. However, the reality is that the HKCC will not stop
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parties subject to a Section 41 notice seeking legal advice. And the HKCC is aware that
investigated parties have been assisted by outside counsel in responding to Section 41
notices and as far as these authors are aware, has raised no objection to it. Therefore, it is
(p. 114) safe to assume that there is a right to legal representation when a party is
responding to a Section 41 notice.
Section 42 authorizes the HKCC to compel an individual to appear before the HKCC to
answer any questions which the HKCC believes to be reasonably related to an
investigation.6 Again, Section 42 makes no mention of the party’s right to obtain legal
representation in responding to a Section 42 notice. However, Section 44, which governs
the applicable privileges and immunities of an individual appearing before the HKCC to give
evidence, seems to shed light on this issue. Section 44 declares that the same privileges and
immunities applicable in a civil proceeding in the Court of First Instance would apply to an
individual appearing before the HKCC to give evidence and any counsel or solicitor who
appears before the HKCC.7 Although the section does not specify the capacity in which the
counsel or the solicitor appears before the HKCC, common sense dictates that the section
must be referring to counsel or a solicitor accompanying a client to give evidence before the
HKCC. While this suggests that parties may be accompanied by lawyers when appearing
before the HKCC, it falls short of supporting a reference of a right to legal representation.
That a party may be accompanied by lawyers does not mean that it has a right to be legally
represented. The HKCC’s Guideline on Investigations (hereafter the “Investigations
Guideline”) further elucidates the issue. Section 5.19 of the Investigations Guideline states
that “[a]ny person required by the [HKCC] to appear may be accompanied and represented
by a legal adviser admitted to practice law in Hong Kong and, to the extent required by
relevant professional regulations or rules of conduct, holding a current Hong Kong
practising certificate.”8 Therefore, while it may not be a statutory right for the party to be
legally represented when attending a Section 42 interview, the HKCC as a matter of policy
provides such a right.
Section 48 permits a judge of the Court of First Instance, upon an application by the HKCC,
to issue a warrant to search the premises of an investigated party.9 Section 50 provides the
HKCC a broad range of search and seizure powers when conducting a search under
warrant. Again, Sections 48 and 50 are silent on whether a party being searched under
warrant is entitled to on-site legal representation. The HKCC is of the view that a searched
party has no statutory right to legal representation during a search. (p. 115) In Section 5.31
of the Investigations Guideline, the HKCC asserts that “[it] is not required by the [CO] to
wait for a person’s legal advisers to attend the premises before commencing its search.”10
However, the HKCC proceeds to clarify that as a matter of policy, “where parties have
requested that their legal advisers be present during a search, and there is no in-house
lawyer already on the premises, [the HKCC] officers will wait a reasonable time for external
legal advisers to arrive.”11 This policy is subject to the further qualification that the HKCC
reserves the right to begin the search immediately if (1) [HKCC] staff cannot be assured
that evidence will not be tampered with during the wait or (2) the relevant legal advisers
cannot commit to a timely arrival.12
Lastly, there is the question of whether legal representation must be provided by locally
qualified lawyers or whether foreign lawyers are permitted to represent an investigated
party as well. First, it is worth pointing out that this issue takes on a lower degree of
importance in Hong Kong because, in reality, it is relatively easy for a foreign lawyer to
obtain a local qualification. All it takes is at least two years of practical experience (or five
years for non-common law jurisdictions) in her home jurisdiction and she will be entitled to
sit for the Overseas Lawyers Qualification Examination.13 Upon passing this examination, a
foreign lawyer will be admitted as a qualified overseas lawyer. Short of becoming a
qualified overseas lawyer, it seems that foreign lawyers are not permitted to accompany a
client to appear before the HKCC. The HKCC has long maintained a policy that only locally
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qualified lawyers may appear before the HKCC. As to whether foreign lawyers may assist an
investigated party in responding to a Section 41 request or be present at a search under
Section 48, there is a good argument that that would amount to the practice of Hong Kong
law, which is only allowed for a locally qualified lawyer or a qualified overseas lawyer.14 In
short, it seems that an investigated party would need to obtain local legal representation
during a HKCC investigation.
With respect to the parties’ access to documents or the authority’s case file during the
investigation process, it is important to distinguish between a prosecutorial system and an
administrative system. In an administrative system like that in the European Union and
many Asian countries such as China, Korea, Japan, and Singapore, access to case file
features prominently (p. 116) in the discussion of the procedural safeguards provided by a
competition enforcement regime. After all, in a regime that provides limited access to case
file, an investigated party could conceivably be subject to a hefty fine without much
opportunity to confront and challenge the evidence relied on by the authority. However, in a
prosecutorial system such as Hong Kong’s, where the HKCC must bring a case before the
Tribunal to establish a contravention and fines can only be imposed by the Tribunal, the
same danger does not exist. Defendants can always seek discovery from the HKCC after the
case has been filed in the Tribunal. This is expressly provided for by Rule 24 of the
Competition Tribunal Rules.15 This explains the lack of reference to a party’s right to access
the investigation file during the investigation process in the Investigations Guideline. Due to
the nature of the prosecutorial system, the HKCC has taken the view that parties do not
have the right of access to case files during the investigation.
With respect to the existence of meaningful engagement with agency investigative staff and
decision-makers during the investigative process, neither the CO nor the Investigations
Guideline bears any mention of it. Neither of them imposes any obligation on the HKCC to
actively engage with parties during the investigation process. However, it is the
understanding of these two authors that, so far, it has been the practice of the HKCC to
engage actively with the parties, at least as far as the executive staff is concerned. HKCC
staff is generally willing to meet with investigated parties during the investigative process
to discuss matters of concern. The practice is different for HKCC members, who ultimately
authorize a prosecution. At present, it is not part of the HKCC’s practice to allow
investigated parties to meet with the members directly. Parties may only present their
arguments to the HKCC members via the HKCC staff.
Finally, with respect to judicial oversight, again, the issue takes on less importance in a
prosecutorial system such as Hong Kong’s, where fines and other penalties can only be
imposed by the Tribunal. Cases are tried in the first instance by the Competition Tribunal,
with the possibility of appeal to the Court of Appeal, and ultimately, to the Court of Final
Appeal. Therefore, it can be said that there is very active judicial involvement and oversight
in the decision-making process under the competition enforcement regime in Hong Kong.
However, a procedural issue that will have far-reaching implications for the competition
enforcement regime in Hong Kong was recently considered by our Court of First Instance.

(p. 117) 3. Case Study on Institutional Design and Procedural
Fairness: The Case of TVB in Hong Kong
Significant issues of institutional design and procedural fairness16 were lately considered in
the Hong Kong Court of First Instance judicial review case of Television Broadcasts Ltd v
Communications Authority (hereafter the “TVB Case”).17 The applicant, Television
Broadcasts Ltd (hereafter “TVB”), was a free television broadcaster in Hong Kong. TVB
signed contracts with some actors and singers with the effect of de facto exclusivity, and
was fined by the Communications Authority (hereafter the “CA”) as TVB’s conduct was
found to be an anti-competitive practice infringing the competition provisions in the
Broadcasting Ordinance (Cap 562). TVB then applied for judicial review of the CA’s
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decision. The TVB case was concerned with competition provisions applicable only to
television programme service licensees regulated by the CA, but these sectoral provisions
are now substituted by the cross-sector conduct rules established under the CO. Despite
this, some of the issues addressed in the TVB Case remain relevant to the future
development of antitrust procedural fairness in Hong Kong and elsewhere. Also, the case
was decided by Godfrey Lam J, who is now appointed as the President of the Competition
Tribunal constituted under the CO.
The CA’s decision was challenged by TVB on two main procedural grounds.18 First, TVB
argued that it was deprived of the benefit of “a fair and public hearing by a competent,
independent and impartial tribunal” guaranteed under Article 10 of the Hong Kong Bill of
Rights Ordinance.19 This article is in terms identical to Article 14(1) of the International
Covenant on Civil and Political Rights (hereafter the “ICCPR”) and in content corresponding
to Article 6(1) of the European Convention on Human Rights (hereafter the “ECHR”).
Pursuant to Article 39 of the Basic Law, Hong (p. 118) Kong’s mini-constitution,
constitutional force is given to rights protected under the ICCPR implemented through the
HKBR. Secondly, TVB argued that an incorrect standard of proof had been applied by the
CA in reaching its conclusion that the impugned conduct was anti-competitive. Specifically,
it was argued that the CA erred in applying the civil standard of proof on the balance of
probabilities instead of the criminal standard of proof of beyond reasonable doubt, as
Article 11(1) of the HKBR provides for the presumption of innocence.20 This article is in
terms identical to Article 14(2) of the ICCPR, and in content corresponding to Article 6(2) of
the ECHR. We shall consider these two procedural arguments in turn.

3.1 The requirement of effective judicial protection
The requirement under Article 10 of the HKBR can be described as the requirement of
“effective judicial protection.”21 Article 10 is engaged when proceedings involve the
determination of either the “civil rights and obligations”22 of, or a “criminal charge”
against, a person. In the judge’s view, Article 10 was applicable not because the TVB Case
involved a criminal charge against TVB,23 but because the proceedings could potentially
affect TVB’s civil rights and obligations, as in its present and future contractual rights
against artistes and singers. It is noteworthy that this idea can be generalized to all
instances in which the applicable competition law prohibitions (on restrictive agreements
and abuse of market power) represent legal limitations on the defendant’s freedom of
contract.24 The judge also noted that TVB’s civil rights and obligations could be affected by
its exposure to potential follow-on private actions in light of the CA’s infringement decision.
It is worth noting that the CO likewise provides for follow-on private actions,25 so the same
point can be made in relation to cases brought under the CO.
The question was, then, whether the requirement of effective judicial protection could be
fulfilled by either the CA, the Chief Executive in Council (hereafter the “CEIC”) (hearing an
appeal from the CA), or the Court of First Instance upon judicial review. The judge held that
none of these authorities could. The CA was not only responsible for adjudicating
competition matters brought under the Broadcasting Ordinance, but was also the Hong
Kong government’s policy advisor on competition-related issues concerning the
broadcasting markets in Hong Kong. This included advising on whether to issue new
television programme service licences. Both its adjudicatory and (p. 119) advisory functions
would require the CA to form an opinion on the relevant broadcasting market conditions. In
view of these overlapping functions, “an objective observer may legitimately doubt whether
[the CA] could decide the [antitrust] issues solely on their legal and factual merits with the
detachment and objectivity required by art.10, uninfluenced by any policy
considerations.”26
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The CEIC, in deciding an appeal from the CA, was mandated by law to “act in an
administrative or executive capacity and not in a judicial or quasi-judicial capacity.”27 The
CEIC did not have to confine itself to evidence and legal principles pertaining to the
competition provisions and could “take into account any evidence, material, information or
advice in his absolute discretion.”28 This included advice from the CA itself.29 The CEIC was
also part of the Hong Kong government and was directly involved in policy-making in
broadcasting markets upon the advice of the CA. In light of the above considerations, an
appeal to the CEIC “would essentially be an appeal to the executive from a decision by its
adviser on market and competition policies involving questions closely related to such
policies.”30 In these circumstances the CEIC could not provide the necessary judicial
protection.
The Article 10 requirement could nevertheless be fulfilled if the Court of First Instance
upon judicial review was a court with “full jurisdiction.”31 The judge noted that competition
law decisions are largely decisions on factual disputes rather than decisions on “policy or
expediency.”32 The judge also observed that competition law was not so “specialised” a
legal area that it should be “left in the hands of administrators”;33 this observation is
supported by the fact that competition cases brought under the new Competition Ordinance
are adjudicated by the judiciary (the Competition Tribunal) in the first instance. As such, a
court with “full jurisdiction” ought to be one which could set aside decisions on account of
any incorrectness “in fact or in merits.”34 The Court of First Instance upon judicial review
was, accordingly, not a court with “full jurisdiction,” as it could only set aside the CA’s
decision on rather restricted grounds, such as “a finding of fact or inference from the facts
which is perverse or irrational, or where there was no evidence to support it, (p. 120) or
where it was made by reference to irrelevant factors or without regard to relevant
factors.”35
Godfrey Lam J made some interesting comparative observations of the antitrust regimes
under the Broadcasting Ordinance and in the European Union (hereafter the “EU”)
respectively. First, the judge compared the CA to the European Commission. Both the CA
and the European Commission were administrative authorities playing the “commingled
role” of “the investigator, the prosecutor and the judge” as the first-instance decision-maker
in competition cases.36 The EU jurisprudence37 suggests that the European Commission is
not a “tribunal,” let alone an “independent and impartial tribunal.” Nevertheless, the
requirement of effective judicial protection (under Article 6(1) of the ECHR, the European
equivalent of Article 10) could still be satisfied by the possibility of appeal to a court with
“full jurisdiction.”
In the EU, competition decisions of the European Commission could be appealed to the
General Court and eventually to the Court of Justice. The judge hence compared the
jurisdiction of the Hong Kong Court of First Instance upon judicial review to that of the EU
General Court hearing a competition case on appeal. According to Article 31 of the Council
Regulation No 1/2003,38 the General Court has “unlimited jurisdiction” to review the
European Commission’s penalty decisions concerning infringements of Articles 101 and 102
of the Treaty on the Functioning of the European Union (hereafter the “TFEU”). It follows
from this “unlimited jurisdiction,” and the requirement of effective judicial protection under
Article 6(1) of the ECHR, that the General Court ought to be in a position to “examine all
questions of fact and law” and, if necessary, to “quash in all respects, on questions of fact
and law, the decision” of the European Commission.39 The General Court previously
suggested in Microsoft40 that it should be slow to intervene in the European Commission’s
decisions on “complex economic appraisals,” in that it ought to confine itself to “checking
whether the relevant rules on procedure and on stating reasons have been complied with,
whether the facts have been accurately stated and whether there has been any manifest
error of assessment or (p. 121) a misuse of powers.”41 It has been doubted whether such a
high standard for intervention (requiring a “manifest error of assessment” or some
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“procedural” defect42)—or a low standard of review—is compatible with Article 6(1) of the
ECHR.43 Recent EU decisions nevertheless indicate that the standard of review has been
elevated to an “in-depth review of the law and of the facts.”44 It is noteworthy, however, that
the General Court’s “unlimited jurisdiction” to conduct “in-depth review” only applies to
penalty decisions but not remedial decisions.45 Hence, whether the current EU regime
affords the necessary judicial protection under Article 6(1) of the ECHR remains a moot
point. In any event, as the judge noted, the General Court’s “unlimited jurisdiction” to
conduct “in-depth review” is much more expansive than the limited jurisdiction of the Hong
Kong Court of First Instance upon judicial review.
Godfrey Lam J was hence correct in holding that the regime under the Broadcasting
Ordinance failed to meet the effective judicial protection requirement under Article 10 and
was, accordingly, unconstitutional. TVB’s application for judicial review was successful on
this basis. It is important to note that the CO has gone much further than the current EU
regime in providing judicial protection to antitrust defendants. This is because, in contrast
to the “administrative model” in the EU (and other jurisdictions such as the UK and
Singapore) whereby the first-instance decision-maker is involved from the investigation
stage to making infringement (as well as penalty and remedy) decisions,46 the CO uses the
prosecutorial model of enforcement. Under the prosecutorial model, the functions of
investigation and adjudication are in the hands of the HKCC (an enforcement agency) and
the Competition Tribunal (a court) respectively.47 The HKCC only has limited powers of
enforcement, such as accepting commitments, issuing infringement and warning notices,
and entering into leniency agreements.48 (p. 122) Decisions on infringement, penalty, and
remedy are made by the Tribunal following the HKCC’s decision to bring a case to court.49
The choice between the prosecutorial model and the administrative model involves a tradeoff between efficiency and procedural fairness. On the problem of inefficiency of the
prosecutorial model, Daniel Zimmer argues that the model:
not only leads to delays, but … it can be a disadvantage to the enforcement process
when a court cannot guarantee the same level of professional specialisation as
exists within the competition authorities. … [A] specialised competition authority, in
order to obtain, say, a prohibition order, would have to convince a not particularly
specialised court that its … own—even economic—assessment of the case is correct
in every respect. The unspecialised court would be faced with the submissions of, on
the one hand, the specialised authority, and on the other, the just as specialised
representatives of the companies. … [I]t seems as if this must naturally result in a
decrease in the intensity of enforcement.50
The prosecutorial model nevertheless has the benefit of ensuring procedural fairness.51
Commentators have therefore noted that the prosecutorial model:
not only provides for better procedural safeguards against partiality and
prosecutorial bias, but also enjoys higher legitimacy for those undertakings on
which sanctions are imposed, with the result that there is a higher degree of
acceptance of the decision and that fewer appeals are being brought before
superior courts.52
The procedural safeguards that come with the prosecutorial model are especially important
in an antitrust regime where the proceedings are “criminal” for human rights purposes. As
argued below, despite Godfrey Lam J’s ruling that the previous sector-based antitrust
regime under the Broadcasting Ordinance was “non-criminal,” the new cross-sector regime
under the CO will likely be considered “criminal” for human rights purposes. This has
potential implications for not only the standard of proof,53 but also the level of (p. 123)
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judicial protection required.54 The European Court of Human Rights held in Jussila v
Finland55 that the principle of effective judicial protection:
is particularly important in the criminal context, where generally there must be at
first instance a tribunal which fully meets the requirements of Article 6 … and
where an applicant has an entitlement to have his case “heard”, with the
opportunity inter alia to give evidence in his own defence, hear the evidence against
him and examine and cross-examine the witnesses.56
In other words, where the proceedings are “criminal” for human rights purposes, the
defendant’s right to effective judicial protection is such that the first-instance decisionmaker shall, generally speaking, be an “independent and impartial tribunal” as specified
under Article 6(1) of the ECHR and Article 10 of the HKBR.57 It follows that the so-called
“curative principle,” according to which effective judicial protection only requires the firstinstance decision-maker to be “subject to subsequent control by a judicial body that has full
jurisdiction,”58 does not (generally) apply to “criminal” proceedings. Exceptions have been
made for minor criminal offences.59 However, it is difficult to justify an exception for
proceedings under the CO given the potentially severe financial penalties that can be
imposed on infringers.60
It is hence submitted that, from the perspective of ensuring procedural fairness and full
compliance with Article 10 of the HKBR, Hong Kong has made a wise decision to follow the
prosecutorial model in designing the CO, notwithstanding potential enforcement
inefficiencies that might result from the prosecutorial model.

3.2 The standard of proof: civil or criminal?
Godfrey Lam J nonetheless rejected TVB’s second argument, namely that the CA wrongly
applied the lower, civil standard of proof. This argument was based on Article 11(1) of the
HKBR, which is only applicable to proceedings in which a person is “charged with a
criminal offence.” The judge took (p. 124) the view that the proceedings at issue did not
involve a “criminal charge” against TVB, upon considering the three criteria emphasized in
Engel v The Netherlands.61 These factors are “the classification of the offence under
domestic law,” “the nature of the offence,” and “the nature and severity of the potential
sanction.”62 In obiter, the judge opined that, even if the proceedings were “criminal” from a
human rights perspective, the civil standard of proof would still apply.
It is interesting to note that, although the judge found that the second and the third criteria
in Engel disfavored a “criminal” classification of the sector-based competition provisions
within the Broadcasting Ordinance, the same factors would conversely seem to support a
“criminal” classification of the CO’s cross-sector conduct rules. While there was no explicit
indication in the decision by the judge that he would support that result, the judge did hint
at his inclination towards a “criminal” view of the conduct rules, in the following statement:
[A] finding of infringement of the competition provisions of the [Broadcasting
Ordinance] did not carry with it the same stigma or obloquy as it would under a
general competition law representing a pervasive societal norm of acceptable
behaviour.63
The judge was also of the view that the amount of the penalty under Section 28(3) of the
Broadcasting Ordinance, “even at the highest of HK$1 million, is in the scheme of things
not a very substantial figure.”64 This figure can be compared to the more flexible cap of
10% of the undertaking’s local turnover under the CO,65 which permits a considerably
heavier penalty to be imposed on undertakings.
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Notwithstanding the potential “criminal” classification of the new conduct rules, the judge’s
obiter dictum would suggest that the civil standard of proof still applies. Insight can be
derived from the result reached by the UK Competition Tribunal (hereafter the “CAT”) in
Napp Pharmaceutical Holdings Ltd v Director General of Fair Trading66 as regards the
Chapter I and II prohibitions under the Competition Act 1998.67 In Napp, the CAT ruled that
the civil standard of proof applies in civil proceedings regarding the said prohibitions
(which exist distinctly from the criminal cartel offence under the Enterprise Act 2002 that
adopts the criminal standard of proof). In its (p. 125) reasoning, the CAT explained that,
albeit the parties in Napp accepted that such proceedings involve the determination of a
“criminal charge” against the defendant under Article 6 of the ECHR, the said prohibitions
“are not classified as criminal offences in domestic law” and, accordingly, should be subject
to the civil standard of proof.68 The CAT held that:
[n]either the ECHR itself nor the European Court of Human Rights has laid down a
particular standard of proof that must be applied in proceedings to which Articles
6(2) or (3) apply, and still less that the standard should be that of “proof beyond
reasonable doubt” … In our view the standard of proof to be applied under the Act
is to be decided in accordance with the normal rules of the United Kingdom
domestic legal systems.69
Complication nevertheless exists in the Hong Kong situation due to a decision rendered by
the jurisdiction’s highest court. In the Hong Kong Court of Final Appeal (hereafter the
“HKCFA”) case of Koon Wing Yee v Insider Dealing Tribunal,70 Sir Anthony Mason NPJ, who
delivered the unanimous decision of the Court, ruled that “… in our criminal jurisprudence
proof beyond reasonable doubt is the standard to be applied once proceedings have been
classified as involving the determination of a criminal charge.”71
The default rule that the criminal standard of proof is applicable in all legal proceedings
classified as “criminal” may find support in the below passage within the United Nations
Human Rights Committee’s General Comment No. 32 of the ICCPR which his Lordship cited
in Koon Wing Yee:72
The presumption of innocence, which is fundamental to the protection of human
rights, imposes on the prosecution the burden of proving the charge, guarantees
that no guilt can be presumed until the charge has been proved beyond reasonable
doubt, ensures that the accused has the benefit of doubt, and requires that persons
accused of a criminal act must be treated in accordance with this principle.
His Lordship therefore came to the view that the criminal standard of proof should have
been applied by the Insider Dealing Tribunal in insider dealing proceedings classified as
“criminal” on account of the “potentially swingeing” penalty that intended to serve a
“punitive and deterrent” purpose.73
One possible reading of Koon Wing Yee is that the aforementioned default rule is applicable
in all cases involving “criminal” proceedings. However, the blanket application of this
default rule was rejected by Godfrey Lam J in the TVB Case, where the judge wisely laid out
the intricacies of competition law proceedings as distinct from other types of “criminal”
proceedings:
(p. 126)
[I]t is to be recalled that the Court of Final Appeal was [in Koon Wing Yee]
adjudicating upon an insider dealing case, and would not have been required to
consider the implications of the nature of issues including economic analysis and
assessment involved in competition law … I would be inclined to the view that his
Lordship was not intending to preclude the application under any circumstances of
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the civil standard to any type of proceedings classified as criminal with reference to
the Engel criteria, including competition law cases, which raise issues of a
particular nature to which the application of the criminal standard has been found
in certain jurisdictions to be inapt.74
The judge therefore propounded the view that proper exceptions stand to the default rule in
Koon Wing Yee, such that competition law proceedings should be carved out of the default
rule, as the criminal standard of proof is not suitable. Such flexibility is nevertheless not
clear from Koon Wing Yee itself, where Sir Anthony Mason NPJ stated that any “degree of
flexibility” within Article 11(1) of the HKBR for “sensible and reasonable deviations in
certain situations” does not mean that “the substitution of the civil standard of proof for the
criminal standard of proof in a proceeding classified as criminal would be a sensible or
reasonable deviation.”75 Godfrey Lam J’s obiter dictum that the Koon Wing Yee rule should
not apply in competition law proceedings is hence subject to challenge.
Whether the civil or criminal standard of proof applies to Hong Kong competition law
proceedings is an issue that can only be conclusively resolved by the HKCFA. This is
certainly an issue of central importance to Hong Kong, as it affects all future proceedings
initiated under the CO. The HKCFA can decide whether to uphold the default rule in Koon
Wing Yee, which favors the criminal standard, or instead opt for the English position in
Napp, which favors the civil standard, and in the latter case, the HKCFA may be required to
overrule its previous decision in Koon Wing Yee. At the end of the day, this is a policy
question which requires careful consideration of factors relevant to the suitability of the
standards.
This chapter will proceed to pinpoint two especially relevant factors that tend to support
the adoption of the civil standard of proof in civil antitrust proceedings classified as
“criminal” from a human rights perspective. The analysis which follows may be of relevance
to the development of antitrust procedural fairness in Hong Kong, as well as other common
law jurisdictions which distinguish between the criminal and civil standards of proof against
the backdrop of similar human rights provisions. It is noteworthy that, unlike common law
jurisdictions such as Hong Kong, the EU regime does not have (p. 127) well-defined,
“probabilistic” standards of proof.76 The discussion below will hence focus on Hong Kong
and the UK.
The first factor is the practicality of the standards in view of the technical, economic
evidence featured in competition cases. This was a point emphasized by Godfrey Lam J
observed in the earlier passage. The CAT rightly observed in Napp that issues typically
arising from abuse of dominance cases—such as market definition, the existence of a
dominant position, and the extent to which abusive conduct can be “economically
justified”—call for “complex assessment of mainly economic data and perhaps conflicting
expert evidence.”77 Cases concerning restrictive agreements may also feature intricate
economic issues. The CAT also recognized in JJB Sports plc v Office of Fair Trading78 that,
in view of the economic nature of questions such as whether the arrangement at issue is
restrictive of competition and whether it fulfills the conditions of the efficiency exception,
there is “no sensible way of resolving such issues by the application of the criminal
standard.”79 In an “effect” analysis of an arrangement or conduct, not only are the “actual”
anti-competitive effects of the arrangement or conduct considered, but also the “potential”
anti-competitive effects.80 As the judge observed in the TVB Case:
Reliance on potential or likely effect is readily understandable where there is
concern that an agreement or conduct may exert a continuing or future effect on
competition. … [T]he power to order an undertaking to cease and desist from
certain conduct … ought in principle to be capable of being exercised not only
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where its substantial restrictive effect on competition has been actualised but also
where it is sufficiently anticipated and legitimately feared.81
The probabilistic and forward-looking nature of an “effect” analysis, which is based on
complex and imperfect economic information, and assumptions about market
circumstances, may render the criminal standard of proof beyond reasonable doubt
unworkable in such cases.
For “plain and simple” price-fixing cartel cases, it may appear that the gist of the matter is
whether prices have been agreed or exchanged between the defendants, thus involving an
exclusively non-economic analysis of the issues that could be dealt with under the criminal
standard of proof.82 However, economic evidence may still be alluded to in such cases. For
example, absent direct evidence of a price-fixing cartel (such that its existence must be
established by circumstantial evidence), the competition authority or the (p. 128)
defendants may want to rely on economic evidence to buttress or undermine a case built
solely on non-economic evidence (such as correspondence between the defendants) which is
inconclusive as to whether there has been an agreement on, or exchange of, prices.83
Further, even if the existence of a restrictive agreement is undisputed, the parties may
however set up a defence based on the efficiency exception.84 If the standard of proof were
to change depending on whether it is a case involving economic evidence,85 the competition
authority would inevitably be incentivized to argue its case on at least some economic
evidence to take advantage of the lower, civil standard regardless of the necessity of the
economic evidence to the authority’s case. Moreover, as the CAT had observed, it would be
“unnecessarily complicated” to alter the standard of proof depending on whether the legal
issue is economic or non-economic in nature.86
The second factor relevant to the choice between the civil and the criminal standard of
proof is the severity of the potential penalty; this was not something stressed in the TVB
Case nor the aforementioned CAT decisions. A potentially serious penalty may justify a
higher degree of procedural protection to antitrust defendants by way of adopting a higher
standard of proof, namely the criminal standard.87 Some might argue that only punishment
by imprisonment, which involves the deprivation of freedom and income-earning ability, is
severe enough to justify the criminal standard of proof.88 However, it may be rather
simplistic and arbitrary to draw the line between proceedings that could potentially lead to
imprisonment of the defendant, and proceedings that would at most result in a criminal fine
or a civil financial penalty. If a defendant in civil antitrust proceedings, which is usually a
corporate defendant, is potentially exposed to a very severe financial penalty that one might
consider to be the economic equivalent of imprisonment of a human defendant, the
adoption of the criminal standard might be necessary. Nonetheless, for the analogy to work,
that penalty would need to have such a drastic effect that it would make the company
insolvent, or, at minimum, unprofitable for quite some time.
It is unlikely for such a drastically high penalty to feature in civil antitrust proceedings in
Hong Kong. First, any penalty imposed is capped at the statutory maximum of 10% of the
local turnover of the defendant undertaking.89 Secondly, guidance from the Competition
and Markets Authority (hereafter (p. 129) the “CMA”), UK’s competition authority, states
that the CMA may, exceptionally, “reduce a penalty where the undertaking is unable to pay
the penalty proposed due to its financial position.”90 Thirdly, research suggests that the
level of penalty for optimal deterrence is somewhere “between 150 and 200% of annual
turnover in the product market concerned,”91 which far exceeds the starting point penalty
of “up to 30 per cent [of] an undertaking’s relevant turnover” under the CMA’s guidance.92
Considering the above factors, the penalties imposed in Hong Kong or UK civil antitrust
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proceedings do not appear to be severe enough to require the application of the criminal
standard of proof in such proceedings.
It is important to distinguish the question of the appropriate standard of proof in civil
antitrust proceedings from the question of the quality of evidence required to meet the
standard. As to the latter question, Godfrey Lam J opined in the TVB Case that, “… given
the consequence of the imposition of a financial penalty and loss of contractual rights, the
case against TVB must be proved by commensurably cogent and compelling evidence.”93
This is consistent with the view held by Lord Nicholls in Re H & Others (Minors),94 namely
that:
[w]hen assessing the probabilities the court will have in mind as a factor, to
whatever extent is appropriate in the particular case, that the more serious the
allegation the less likely it is that the event occurred and, hence, the stronger
should be the evidence before the court concludes that the allegation is established
on the balance of probability.95
The above proposition needs to be approached with caution. While it is right for the court or
authority to require more “cogent and compelling evidence” to establish something that is
less likely to happen, “there is no logical or necessary connection between seriousness and
probability.”96 One should not simply assume that firms are less likely to be part of anticompetitive activities which entail a more serious penalty, especially when the law limits the
penalty (p. 130) to a level that is unlikely adequate from the perspective of achieving
effective deterrence.
Some types of anti-competitive activity may be more unlikely to occur than others. For
example, predatory pricing is an inherently unlikely activity as it is a “rarely successful”
anti-competitive strategy97 (in view of the difficulties of forcing market exit of rivals and
subsequently raising prices for the sake of recoupment of initial losses), and it is easy to
confuse predatory pricing with pro-competitive price competition pursuant to a promotion
or loss-leading strategy). Therefore, a competition authority or court may appropriate
require “cogent and compelling evidence” to substantiate predatory pricing allegations. The
justification is nonetheless based on inherent probabilities, instead of the severity of the
financial penalty that may be imposed.

4. Conclusion
This chapter provides an overview of the various issues pertaining to procedural safeguards
under Hong Kong’s competition enforcement regime. It reviews the party’s right to legal
representation, access to case file, agency engagement during the investigation process
and the sufficiency of judicial oversight. It further examines the TVB case, which is arguably
the only competition law case in Hong Kong. The case concerns an issue of overriding
importance that is bound to be litigated under the recently enacted CO: the applicable
standard of proof under the CO. Suffice it to say that should the courts decide that the
criminal standard of proof of beyond reasonable doubt applies under the CO, enforcement
of most of the provisions in the CO will be rendered practically impossible. It may not be an
exaggeration to say that such a ruling would be tantamount to a judicial repeal of the CO. It
is sincerely hoped that the courts will pay heed to the practical consequences of its ruling
and reach a conclusion that is in line with the practice in almost every single competition
law jurisdiction in the world.
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