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Most countries around the world have competition law merger

control regimes. This typically means that where a transaction meets

the applicable thresholds and is, therefore, subject to mandatory

pre-merger noti�cation, the parties legally cannot close before the

transaction is reviewed by the regulator.

Depending on the extent of the parties’ competitive overlap, the

road to clearance may be a long and costly exercise that could

ultimately impact the commercial viability of the deal. As such, when

negotiating the merger agreement, it is critical for parties to a

transaction that is subject to review to consider their tolerance for

competition law risk. What follows is an overview of key contractual

considerations for the allocation of competition law risk.

The primary risk is that the regulator will insist on a remedy to

address competition law concerns. In Canada, as in many other

jurisdictions, structural remedies, namely divestitures, are the most
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common type of remedy. From a regulator’s perspective, the

divestiture of a business or assets has the advantages of being

permanent and not requiring compliance monitoring.

Behavioural remedies, which are binding obligations on the future

conduct of the merged entity, such as supply obligations to third

parties, are used as well, but are often less favoured, because they

require the ongoing cooperation of the merged entity. There are also

quasi-structural remedies, such as a perpetual royalty-free licence,

which combine aspects of both. Regardless of the type of remedy, a

competition law remedy has the potential to signi�cantly impact the

merged entity.

Negotiating the standard of e�orts that a purchaser will undertake

to obtain competition clearance is, therefore, crucial. The agreed

upon e�orts standard varies depending on the competition risk

associated with the transaction, the parties’ comfort level with said

risk and the parties’ relative bargaining strength. Merger agreements

will often use general terminology, such as ‘best e�orts’, ‘reasonable

best e�orts’ and ‘commercially reasonable e�orts’, that may have

been interpreted by case law. However, to avoid ambiguity, parties

often spell out in the agreement the speci�c actions or inactions that

are obligated.

On one end of the spectrum, a ‘hell or high water’ standard compels

a purchaser to take any and all actions required to obtain

competition clearance. This means the purchaser would be obligated

to accept any remedies that the regulator deems necessary to

mitigate the deal’s competitive harm. Unsurprisingly, vendors prefer

‘hell or high water’, unless they are retaining an interest in the target

or acquiring an interest in the merged entity. On the opposite end of

the spectrum, the merger agreement can stipulate that the

purchaser is not obligated to agree to any remedy whatsoever to

obtain competition clearance.

In between those two poles, there are many creative ways to allocate

risk. The purchaser may be willing to divest the target’s assets, but

not its own. Another approach is to obligate the acceptance of only

certain types of remedies, such as behavioural remedies, but not

structural remedies. The purchaser may also agree to divest

anything, except certain ‘crown jewel’ assets. There are also �nancial

metrics that can be used, for example a purchaser may be willing to

agree to a remedy that impacts up to a certain level of revenues or

earnings before interest, taxes, depreciation and amortisation

(EBITDA). In a similar vein, the purchaser may agree to remedies

provided they do not have a material adverse e�ect on the business.

These types of provisions can give the vendor comfort that

competition clearance is likely to be obtained, while protecting the

purchaser from remedies that would negate its rationale for the

merger.

In addition, merging parties may also include a reverse termination

fee (also referred to as a reverse break fee) in the agreement, which

stipulates that the purchaser must pay a speci�ed amount to the

seller if the deal fails to close due to, among other things, failure to

obtain competition clearance. Avoiding payment of the fee can be a

powerful motivator for the purchaser in getting competition

clearance. Reverse termination fees can function as a proxy for more

speci�c covenants, such as paying a $100m fee is equivalent to

in digital markets

The changing

antitrust

rami�cations of no-

poach agreements

and other

agreements

a�ecting employee

compensation

Recent

developments on

the patent/antitrust

interface in the US

Allocating

competition law

risk in merger

agreements

Foreign subsidies:

new rules to

address

competition

distortions in the

European single

market

Merger review

process in Asia

expected to

become

increasingly

challenging

Cartel leniency

programmes in

ASEAN: practical

implications of

seeking leniency

Q&A: Vertical

merger

enforcement

Home

Latest Issue

Issue Archive

InDepth Features

Annual Reviews

Power Players

ExpertBrie�ng

COVID-19 Resource Hub

FW News

Search Site

About

Contact

Subscribe

Editorial Submissions

Advertising

Privacy Policy

Terms & Conditions

JOIN MAILING LIST 

Corporate Disputes 

Risk & Compliance

Follow Us

https://www.financierworldwide.com/qa-competition-and-antitrust-issues-in-digital-markets
https://www.financierworldwide.com/the-changing-antitrust-ramifications-of-no-poach-agreements-and-other-agreements-affecting-employee-compensation
https://www.financierworldwide.com/recent-developments-on-the-patent/antitrust-interface-in-the-us
https://www.financierworldwide.com/allocating-competition-law-risk-in-merger-agreements
https://www.financierworldwide.com/foreign-subsidies-new-rules-to-address-competition-distortions-in-the-european-single-market
https://www.financierworldwide.com/merger-review-process-in-asia-expected-to-become-increasingly-challenging
https://www.financierworldwide.com/cartel-leniency-programmes-in-asean-practical-implications-of-seeking-leniency
https://www.financierworldwide.com/qa-vertical-merger-enforcement
https://www.financierworldwide.com/
https://www.financierworldwide.com/
https://www.financierworldwide.com/latest-issue
https://www.financierworldwide.com/issue-archive
https://www.financierworldwide.com/indepth-features
https://www.financierworldwide.com/annual-reviews
https://www.financierworldwide.com/power-players
https://www.financierworldwide.com/expertbriefing
https://www.financierworldwide.com/covid-19-resource-hub
https://www.financierworldwide.com/fw-news
https://www.financierworldwide.com/search-site
https://www.financierworldwide.com/about
https://www.financierworldwide.com/contact
https://www.financierworldwide.com/subscribe
https://www.financierworldwide.com/editorial-submissions
https://www.financierworldwide.com/advertising
https://www.financierworldwide.com/privacy-policy
https://www.financierworldwide.com/terms-conditions
https://www.financierworldwide.com/join-mailing-list
https://www.financierworldwide.com/corporate-disputes
https://www.financierworldwide.com/risk-compliance
http://www.linkedin.com/company/financier-worldwide-magazine
https://twitter.com/FWWMagazine
http://www.facebook.com/FinancierWW


22/11/2021 18:26 Allocating competition law risk in merger agreements — Financier Worldwide

https://www.financierworldwide.com/allocating-competition-law-risk-in-merger-agreements#.YZvSwNDMJPY 3/4

divesting assets worth $100m, although reverse termination fees are

often used in conjunction with the e�orts standards and speci�c

covenants.

In Canada, and in other jurisdictions, the regulator receives a copy of

the merger agreement. Accordingly, where the parties are more

prescriptive regarding their obligations to obtain competition

clearance, there may be concerns that those provisions could be

viewed by the regulator as a signal that there are competition

concerns or that they provide a road map to the regulator. In such

cases, the parties may consider entering into a joint defence

agreement (JDA) to set out those terms. Typically, the basis upon

which parties decline to provide a JDA to the regulator in Canada is

that its contents are subject to common interest privilege as part of a

joint litigation strategy should the merger be challenged. However,

this approach may not be available in other jurisdictions, in which

case the parties must either remain comfortable with the regulator

seeing the details or be vaguer in the agreement.

In Canada, it is also possible to be in a legal position to close before

the regulator has completed its review. While it is customary for the

closing condition in Canadian merger agreements to re�ect the

receipt of clearance, in seller-friendly merger agreements, the

purchaser may agree to close as soon as it is legally able to do so,

regardless of whether clearance has been received. Another more

purchaser-friendly variation is to have the customary closing

condition but allowing the purchaser to waive the requirement for

clearance, thereby giving the purchaser discretion to close at risk.

Similarly, the merger agreement may force closing where parties are

legally able to do so even though the regulator may be threatening a

challenge. These types of provisions only tend to be used where the

seller will not have an interest in the continuing business and,

therefore, does not bear the risk of a post-closing remedy. The more

conservative approach is to include a closing condition that

precludes the existence of actual or threatened litigation from a

regulator.

Another consideration is each party’s desired degree of control over

the competition �ling and review strategy. In Canada, the purchaser

tends to take the lead for the competition review process; they

usually ‘hold the pen’ for the advocacy submissions and lead

discussions with the regulator. Should the purchaser, or

alternatively, the vendor, wish to solidify their degree of control over

the process, this can be accounted for in the merger agreement.

Where the purchaser is bearing most or all the competition law risk,

it is common for the agreement to include a term granting it more

unilateral decision-making authority over the review process.

Typically, the vendor will include terms to ensure it is involved in any

submissions to, and meetings with, the regulator and is kept abreast

of the status of the review.

A lengthy merger control process can also create risk, such as

interloping bids or expiry of �nancing commitments. So, the merger

agreement may also be used to provide more certainty on timing.

The merging parties frequently agree on deadlines by which the

competition �ling must be submitted, such as 10 business days from

signing. They may also agree on deadlines for responding to major

information requests. For example, in Canada, the regulator can
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issue a ‘supplementary information request’ (akin to a ‘second

request’ in the US), and the parties could agree that they will respond

within 60 days if one is issued. To the extent that one party does not

fully control strategy, there may also be restrictions on entering into

timing agreements with a regulator or otherwise giving the regulator

more time than they are entitled to under statute. On the other

hand, even if a purchaser is obligated to accept a remedy, if

necessary, it would still prefer to avoid one, so the agreement may

only require it to capitulate in order to secure clearance by the

outside date, rather than on an expedited basis.

Finally, it is important to remember that in Canada, as well as in

other jurisdictions, the regulator has the power to review and

challenge mergers that do not meet the applicable thresholds for

mandatory pre-merger noti�cation. While it would be quite unusual

to have any competition law risk allocation provisions in the

agreements for such mergers, this does not mean that there is no

competition law risk. As such, it is prudent to assess the competitive

overlap for all merger transactions.

Given the multitude of contractual considerations for merging

parties to a transaction that is subject to mandatory pre-merger

noti�cation, merging parties should consult competition counsel

early in the negotiation process to ensure their interests are

protected.

Jonathan Bitran is a partner and Erin Keogh is an associate at McCarthy

Tétrault. Mr Bitran can be contacted on +1 (416) 601 7693 or by email:

jbitran@mccarthy.ca. Ms Keogh can be contacted on +1 (416) 601 4320

or by email: ekeogh@mccarthy.ca.
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