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When a US antitrust agency (i.e., the Federal Trade Commission (FTC) or the Department of Justice (DOJ)

Antitrust Division) challenges a proposed merger, there are a number of possible outcomes. The parties may

abandon the trans action, the agency may enter into a settlement with the parties,  the courts may rule in

favour of the agency and block the proposed transaction, or the courts may rule in favour of the parties and allow

the transaction to proceed.  A settlement between an agency and the merging parties – the second outcome –

typically includes remedies that modify the proposed transaction.  These remedies can be structural,

behavioural or both.  Structural remedies address changes in the structure of the relevant markets as a result of

the merger (e.g., consolidation from three to two market participants) and generally require the merging �rms to

divest certain assets. Behavioural or conduct remedies address potential changes in the conduct of the merging

�rms after the merger (e.g., raising rivals’ cost) and may involve monitoring the merged �rm’s behaviour.

Although structural remedies have always been more common than behavioural remedies, the prevalence of

structural remedies has increased during the past two decades. Of the mergers with publicly disclosed remedies

between 1999 and 2003, approximately 75 per cent of those remedies were structural and 25 per cent were

behavioural. This gap between the use of structural and behavioural remedies has since widened: between 2013

and 2017, approximately 85 per cent of remedies were structural and only 15 per cent were behavioural.

When choosing an appropriate remedy to address concerns about a merger’s potential to reduce competition,

the agencies have two primary objectives: to preserve pre-merger competition with as much certainty as possible

and to preserve the merger’s ef�ciency-enhancing potential.  Conversely, the agencies try to avoid remedies

that are unnecessary for preserving competition or that ‘unjusti�ably restrict companies’ ability to compete and

raise costs to consumers’.  The agencies consider several economic questions when evaluating a potential

remedy: the effect of a merger on competition in a relevant market, the viability of monitoring and enforcing the

remedy, the strength of the ef�ciency justi�cations for the merger and the trade-offs between these factors.

The most important consideration in the design of a merger remedy is that it must restore competition to the

pre-merger level.  When assessing potential harms to competition, the agencies typically seek answers to the

following questions:

What are the relevant product and geographical markets?

Would the merged entity be able to pro�tably raise prices or lower quality?

Would the merged entity in a vertical merger have incentives to foreclose competitors’ access to any of the
merged entity’s products?

The processes by which the DOJ or FTC enters into a settlement with merging parties differ statutorily.

Settlements with the DOJ are subject to review under the Antitrust Procedures and Penalties Act (known as the

Tunney Act), which stipulates that a US district court must review and approve any consent decree the DOJ

issues.  Since the passage of the Act in 1974, most ‘Tunney proceedings’ have been procedural, with judges
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accepting proposed settlements without detailed review.  A 2004 amendment, however, encouraged

increased judicial scrutiny of proposed settlements,  and in 2019, CVS/Aetna was the �rst merger to go through

an evidentiary proceeding in a Tunney Act review.  By contrast, the FTC is not subject to a court approval

requirement and instead issues consent decrees after reaching settlements with merging parties and seeking

public comments.

In the following sections, we review the key economic issues the agencies consider when analysing the

competitive effects of horizontal and vertical mergers, discuss recent developments in the economic analysis of

merger remedies and offer case examples that illustrate these issues and developments.

A key economic issue in analysing the competitive effect of a horizontal merger is the potential loss of head-to-

head competition between the merging �rms.  Prior to a merger, the merging �rms may compete with one

another and with other competitors on price, quality and innovation. Post-merger, the merging �rms would

internalise the effects of any strategic decisions on the overall pro�ts of the merged entity rather than their

individual pro�ts, which may change their incentives. Any changes in the merging �rms’ incentives may lead to

higher prices, lower output, lower quality or less innovation by the merging �rms. Changes in the merging �rms’

incentives may also lead to strategic actions by the merged �rms’ competitors as they respond to the changed

landscape of the industry.

When the agencies determine that a horizontal merger is likely to cause harm to competition that would not be

offset by countervailing factors such as merger-speci�c ef�ciencies (e.g., lower operating costs owing to

economies of scale), entry or expansion, they may propose a remedy to preserve competition in one or more

relevant markets. For horizontal mergers, the agencies typically require a divestiture – the sale of businesses or

assets by the merging �rms. A divestiture can preserve competition by maintaining the same number of

competitors who have similar incentives and abilities to compete pre-merger and post-merger. At the same time,

the merging �rms can realise ef�ciencies and proceed with the merger in relevant markets without competition

concerns.

Example 1: Dairy Farmers of America (DFA)/Dean Foods 

The DFA/Dean Foods acquisition is a recent example of the DOJ requiring the divestiture of assets in speci�c

geographical markets while allowing the ef�ciencies of the acquisition to be realised in other geographical

markets. DFA, a cooperative of dairy farmers, was awarded the winning bid for 44 �uid milk processing facilities

owned by Dean Foods after Dean Foods �led for bankruptcy and auctioned off its assets.  On the one hand,

DFA’s acquisition of Dean Foods’ facilities would ensure that many dairy farmers would continue to have outlets

to sell their raw milk, given the vertical supply relationship between dairy farmers and processing facilities. On the

other hand, the DOJ was concerned that the acquisition would harm competition in certain geographical

markets by reducing the number of head-to-head competitors. The DOJ noted that because high transportation

costs make it impossible to source milk from more distant producers, the geographical markets for �uid milk are

localised.  The agency identi�ed (1) north-eastern Illinois and Wisconsin and (2) New England as relevant

markets where DFA’s acquisitions would leave just two competitors and substantially reduce competition.

DFA agreed to divest three at-issue �uid milk processing facilities located in these regions, and the acquisition

was consummated

The agencies consider three primary economic issues when designing a remedy for a horizontal merger:

(1) whether a structural remedy is suf�cient, or whether additional remedies are necessary to ensure the success

of the divestiture; (2) in the case of a structural remedy, which assets should be divested; and (3) whether the �rm
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buying the divested assets will be able to compete effectively. We discuss recent developments on these three

issues in the rest of this section.

Although the agencies have always preferred structural remedies over behavioural remedies for horizontal

mergers, the DOJ strongly emphasised its preference for structural remedies in its 2020 Merger Remedies

Manual, stating that ‘[s]tructural remedies are strongly preferred in horizontal and vertical merger cases because

they are clean and certain, effective, and avoid ongoing government entanglement in the market’.  The DOJ

prefers structural remedies over behavioural remedies in part because the latter attempt to restrict the merged

�rm’s behaviour in ways that constrain its ability to maximise pro�ts. Behavioural remedies may also be

incomplete – it is dif�cult to account for all potential post-merger behaviours in an agreement. Additionally, if

restrictions are imposed on the merged �rm’s behaviour for a long period, they may prevent the �rm from

ef�ciently responding to changes in market conditions.

However, the DOJ also noted that ‘[t]ailored conduct relief may be useful in certain circumstances to facilitate

effective structural relief’.  For example, if a buyer is unable to start manufacturing a product or providing a

service immediately after acquiring the divested assets (e.g., because negotiating contracts or acquiring licences

can take time), then behavioural remedies imposed on the merging parties, such as short-term supply

agreements, may help the new buyer start to compete in the relevant market immediately. In certain

circumstances, the buyer may also be subject to certain terms under the consent decree to ensure the success of

the divestiture.  Imposing terms on divestiture buyers may help assuage concerns that behavioural remedies

could reduce the buyer’s incentive to develop the capabilities necessary to compete independently – for example,

by relying on supply agreements with the merged �rm instead of developing its own manufacturing

infrastructure.

Example 2: Sprint/T-Mobile 

The 2019 Sprint/T-Mobile merger is a recent example of a merger that involved (1) both structural and behavioural

remedies (the DOJ emphasised that the behavioural remedies were meant to facilitate the divestiture) and

(2) commitments from the buyer to ensure that it would compete with other wireless mobile providers. Prior to

the DOJ’s complaint, Sprint and T-Mobile made several commitments to the Federal Communications

Commission (FCC) to facilitate the merger, including (1) divestiture of Boost Mobile (Sprint’s prepaid mobile

brand), (2) a freeze on prices for three years and (3) the deployment of 5G and in-home broadband in rural areas.

 The DOJ’s proposed �nal judgment took into account the parties’ FCC proposal and included a multifaceted

set of incentives and penalties, including both structural remedies (e.g., divestiture of Sprint’s prepaid business

and other assets to DISH Network Corporation (DISH)) and behavioural remedies (e.g., requiring the merged �rm

to provide DISH access to cell sites, retail locations and T-Mobile’s network for seven years, and to provide

transition services to DISH for up to two years).  The proposed �nal judgment also required the parties to

comply with their commitments to the FCC to build out their network and for DISH to comply with its

commitment to the FCC to deploy a nationwide 5G network by June 2023.  

There was extensive discussion of the economic issues underlying this merger in the public comments submitted

during the Tunney Act proceedings, including (1) DISH’s incentives and ability to compete in the mobile wireless

market, and (2) the enforceability of several behavioural remedies proposed by the DOJ.  Regarding DISH’s

incentives and ability to compete, several commentators questioned DISH’s viability as a buyer, noting that DISH

had acquired spectrum for a number of years prior to the merger but had not deployed a network on that

spectrum. The DOJ argued that DISH had been waiting to develop a 5G network instead of a 4G network, and

that it was more likely to compete successfully with other mobile wireless providers after the acquisition of the

divested assets. Regarding the enforceability of proposed behavioural remedies, commentators argued that the

Emphasis on structural remedies
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behavioural remedies included in the merger were dif�cult to monitor and would reduce DISH’s incentives to

compete independently because it could just rely on T-Mobile’s networks. The DOJ argued that the divestiture

was at the heart of the proposed remedy, and that the proposed behavioural remedies were meant to

complement this divestiture in the short term.

When approving a buyer for divested assets, the agencies’ primary goal is to determine whether the potential

buyer has the incentives, capabilities and resources to replace the competition that otherwise would be lost as a

result of the merger. In addition, the potential buyer’s acquisition of the divested assets must not itself create a

competitive concern – for example, divesting assets to the dominant player in an industry may not preserve pre-

merger competition.

Example 3: CVS/Aetna 

CVS’s acquisition of Aetna, which was �nalised in September 2019, illustrates some economic issues considered

during the merger review process to assess the viability of a divestiture buyer. CVS, which offers retail pharmacy

services, pharmacy bene�t management (PBM) services and prescription drug plans (PDPs), and Aetna, a health

insurance company, competed for individual Medicare Part D PDPs prior to their merger.  The DOJ alleged

that CVS’s acquisition of Aetna would signi�cantly reduce competition in the PDP market in 16 speci�c

geographical regions,  and that it would potentially result in increased premiums and costs paid by Medicare

bene�ciaries, higher subsidies paid by the US federal government, a lessening of service quality and a reduction

in innovative product features.  To alleviate the concerns with the proposed merger, the DOJ �led a proposed

consent decree requiring the parties to divest Aetna’s entire PDP business to an independently owned

competitor, WellCare.  The DOJ argued that this divestiture, with the proposed conduct remedies, would

provide WellCare with the incentives and resources necessary to compete ‘vigorously’ in the 16 geographical

areas of concern where Aetna previously operated.  

The DOJ received more than 1,800 pages of public comments on its proposed consent decree, and the merger

became the �rst case to go through an evidentiary proceeding in a Tunney Act Review.  The viability of

WellCare as a buyer was a widely discussed topic, both in the public comments and during the evidentiary

proceedings. Commentators questioned WellCare’s ability and incentives to compete with the merged �rm in

the PDP market when WellCare relied on CVS in adjacent markets, including the market for PBM services.

Commentators also argued that CVS’s ability to restrict WellCare’s access to PBM and other pharmacy services

could threaten the divestiture and weaken competition in the PDP market. CVS and the DOJ argued that the

PDP market was already highly competitive, and that the recent success of WellCare as a competitor in the PDP

market – as demonstrated by growth in its customer base – suggested that WellCare would continue to remain

competitive post-merger after acquiring Aetna’s assets.  CVS also argued that it faced intense competition for

the retention of PBM customers, and that PBM customers possessed multiple tools to ensure they received a fair

market offer for their PBM services.  The court agreed that if faced with a potential price increase for PBM

services, WellCare ‘could simply switch to a less expensive PBM or stop contracting for those PBM services

altogether’, and the merger was cleared with the proposed divestiture.

The merging �rms may identify and propose different types of buyers for the assets to be divested, including

strategic buyers (i.e., buyers that already operate in the industry in question), private equity (PE) buyers

(i.e., buyers funded by PE or other investment �rms) and others. Different types of buyers present different risks

and bene�ts, and the agencies have to assess the viability of a proposed buyer based on its speci�c

characteristics. For example, the agencies may only consider strategic buyers for a divestiture of assets that

comprise less than a stand-alone business because the buyer may need to own complementary assets to be able

to compete effectively in that situation.

Identifying a �rm to buy divested assets
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The DOJ expressed its greater openness to PE buyers in its 2020 Merger Remedies Manual, explicitly stating that

‘in some cases a private equity purchaser may be preferred’.  PE buyers possess some characteristics that can

make them attractive in certain cases. For example, the DOJ highlighted that a PE buyer may possess greater

�exibility in its investment strategy, as well as the resources and willingness to make larger investments when

necessary; the FTC’s retrospective study of its merger orders from 2006 to 2012 also found that a buyer’s �nancial

�exibility can be an important factor in determining a divestiture’s success.  However, the agencies have also

noted that other characteristics of PE buyers may reduce their attractiveness as buyers. PE buyers may be more

likely than strategic buyers to exit or sell the divested assets after a short period, creating additional uncertainty

about the likely success of the divestiture.  For example, Sycamore Partners, a PE �rm, purchased 330 discount

retail stores that were divested during the Dollar Tree/Family Dollar merger,  but Sycamore sold the stores to

rival discount retail chain Dollar General and laid off approximately 3,000 employees within 18 months of

acquiring the stores.

As antitrust agencies encounter mergers involving new industries and new competitive dynamics, both

economic considerations for assessing competition and potential remedies evolve over time. For example, data

can be a signi�cant asset in the mergers of digital companies, and antitrust authorities have begun to design

remedies that are intended to prevent the merged �rm from using its combined data to foreclose competition. In

a recent decision, and for the �rst time, the European Commission (EC) accepted a ‘data silo’ remedy to address

concerns about Google combining its data with Fitbit’s to further personalise ads and sti�e competition in online

advertising.  To address the EC’s concern, Google offered to not use Fitbit data for Google Ads, instead storing

the data collected using Fitbit devices in a ‘“data silo” . . . separate from any other Google data that is used for

advertising’.  In June 2021, EC executive vice president Margrethe Vestager discussed the potential for such

remedies to become more common as data become increasingly important in merger cases involving digital

platforms. She also stated that, with reliable technology, a data silo can in fact be more like a structural remedy

than a behavioural remedy.  This type of remedy may gain broader attention in the United States following a

July 2021 Executive Order that, among other things, encourages antitrust agencies to pay particular attention to

data accumulation during merger reviews.

Although vertical mergers have accounted for only 5 per cent of the US antitrust agencies’ enforcement actions

in the past 25 years, a few recent cases have drawn signi�cant public attention.  In addition, the release of the

DOJ’s and FTC’s updated 2020 Vertical Merger Guidelines may signal the agencies’ increased scrutiny of vertical

mergers.

The economic analysis of vertical mergers is often more complex than that of horizontal mergers. Unlike

horizontal mergers, which involve �rms at the same level of the supply chain, vertical mergers involve �rms at

different levels of the supply chain that are not direct competitors. A merger of such �rms may lead to pro-

competitive ef�ciencies by (1) allowing the �rms to combine complementary assets and (2) eliminating double

marginalisation, thereby lowering costs for the vertically integrated �rm and potentially leading to lower prices

and other bene�ts for consumers. However, a vertical merger may also change the merging �rms’ incentives in

ways that could lead to competitive harm.

As articulated in the 2020 Vertical Merger Guidelines, the agencies are concerned about at least four categories of

potential anticompetitive harm arising from a vertical merger: (1) foreclosure of rival �rms from inputs or other

complementary products; (2) increased costs to rival �rms for such products; (3) harm resulting from the merged

�rm having access to competitively sensitive information about rival �rms; and (4) increased likelihood of

Development of new remedies to address new types of assets
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coordinated actions (e.g., tacit collusion).  The �rst two categories of potential harm – foreclosure and raising

rivals’ costs – arise from changes in incentives as the merged �rm internalises costs and bene�ts to the combined

entity instead of the individual �rms.  The third category arises from the combination of �rms at different

levels of the supply chain, where a �rm at one level may have competitively sensitive information about rival �rms

at another level owing to pre-merger supplier or customer relationships.  Finally, an increased likelihood of

coordinated actions may occur as a consequence of the merged �rm having access to competitively sensitive

information, or because of the elimination or weakening of a rival �rm.

The varied categories of potential harm and ef�ciencies that can arise from vertical integration may lead to

different considerations for remedies in vertical mergers in comparison to horizontal mergers, and across

different vertical mergers. Similarly, each vertical merger may present unique challenges for the analysis and

monitoring of proposed remedies. In light of the agencies’ increased scrutiny of vertical mergers in recent years,

we discuss two current developments in the realm of remedies for vertical mergers: (1) discussion of the use of

structural versus behavioural remedies, and the trade-offs between these different types of remedies; and

(2) merging parties’ reliance on prior mergers in their economic analyses and proposed remedies.

During the past few years, the DOJ and FTC have each expressed a preference for structural remedies over

behavioural remedies for both horizontal and vertical mergers. As noted above, the DOJ explicitly noted its

preference for structural remedies for vertical mergers in its 2020 Merger Remedies Manual.  In remarks made

at the FTC in 2018 about vertical merger enforcement, the FTC’s director of the Bureau of Competition, Bruce

Hoffman, also noted that the agency prefers structural remedies, explaining that they ‘eliminate both the

incentive and the ability to engage in harmful conduct, which eliminates the need for ongoing intervention’.

However, the agencies have also recognised that in some vertical mergers, a behavioural remedy may be

preferred over a structural remedy if it enables the pro-competitive ef�ciencies from the merger to be realised

when a structural remedy would not.  For example, a behavioural remedy such as a supply or licensing

agreement – which requires the merged �rm to sell or license products or technologies to downstream

competitors at a given price for a given period – may address concerns about foreclosure while allowing

consumers to bene�t from ef�ciencies such as the elimination of double marginalisation. In contrast, a structural

remedy such as a divestiture may eliminate concerns about foreclosure but also preclude pro-competitive

ef�ciencies.

If effectively crafted and monitored, behavioural remedies can counter the merged �rm’s incentives to

disadvantage competitors while allowing the merged �rm (and customers) to realise the ef�ciencies of the

vertical integration. The FTC’s 2017 retrospective study of merger remedies found that all four vertical mergers

challenged by the FTC between 2006 and 2012 involved settlements with behavioural remedies only, and that

those remedies were successful in maintaining competition at pre-merger levels.  Nevertheless, there remains

some inherent tension in the economic justi�cations for behavioural remedies in vertical mergers and the

viability of their enforcement. On the one hand, a behavioural remedy such as a supply agreement may have

some appeal as a means of targeting concerns about foreclosure and raising rivals’ costs. On the other hand, such

a remedy restricts only the merged �rm’s ability to engage in anticompetitive behaviour without changing its

incentive to do so, necessitating continuing monitoring. This tension has manifested in recent vertical merger

court challenges in the United States.

Example 4: Illumina/Grail 

The FTC challenged Illumina’s proposed acquisition of Grail in 2021. Grail produces early detection liquid biopsy

tests that can screen for multiple types of cancer at early stages (multi-cancer early detection (MCED) tests).

Discussion of structural versus behavioural remedies
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Grail’s technology relies on DNA sequencing and, according to the FTC’s complaint, Illumina is the only viable

provider of DNA sequencing for MCED tests in the United States.  To allay concerns about Illumina either

foreclosing Grail’s competitors from – or raising their costs for – accessing its technology, Illumina publicly offered

its US oncology customers a 12-year supply contract guaranteeing access to Illumina’s technologies, as well as no

increase in prices for the sequencing products covered by the agreement. ,  The FTC nevertheless �led an

administrative complaint to block the transaction, in which it expressed concerns about the limitations of any

supply agreements: ‘Any existing or potential supply agreements between Illumina and third-party MCED tests

cannot offset the likely anticompetitive effects of this Acquisition because these agreements cannot account for

each and every current and future method by which Illumina may foreclose, raise the costs of, or otherwise

disadvantage Grail’s rivals’.

Although the proceedings in Illumina/Grail are ongoing at the time of writing, the case illustrates both (1) the

incentive that merging parties have to propose remedies and resolve the agencies’ competitive concerns to avoid

a complaint and further proceedings and (2) the agencies’ renewed caution with respect to behavioural remedies

in vertical mergers, particularly re�ecting the need for behavioural remedies to comprehensively address

competitive concerns and not require burdensome continuing monitoring for the agencies.

In the wake of the FTC’s retrospective analysis of merger remedies, and given the many potential complexities of

vertical mergers and the lack of conclusive evidence in the economic literature about their effects and effective

remedies,  merging parties have turned to prior mergers as a foundation for designing and proposing

remedies, and as natural experiments for economic analysis. The merger of AT&T and Time Warner is one such

example, in which the parties proposed a remedy based on a prior merger and the parties’ economic expert

relied on prior vertical mergers in his economic analysis.

Example 5: AT&T/Time Warner 

AT&T’s acquisition of Time Warner was the �rst litigated vertical merger in decades and one of the largest

mergers in US history.  AT&T was the largest distributor of traditional TV subscriptions in the United States and

Time Warner was the owner of numerous prominent US television networks.  The DOJ was concerned that the

transaction would create an incentive for AT&T to charge rival distributors higher prices for Time Warner’s

networks. To alleviate this concern, the parties committed to abide by an arbitration process modelled after a

remedy resulting from the DOJ’s challenge of the NBC Universal/Comcast merger in 2011.  The arbitration

process would give rival downstream distributors recourse if negotiations for the merged �rm’s upstream content

broke down.  During the trial, the DOJ’s economic expert argued that the transaction would increase the

merged �rm’s bargaining leverage with rival downstream distributors, while the parties’ economic expert argued

that after accounting for the proposed remedy, ef�ciency gains from the merger would outweigh any

competitive harm.  The parties’ economic expert also argued that prior similar vertical mergers between

content creators and content distributors provided no evidence of higher prices.  The judge ultimately ruled in

favour of the parties, primarily on the grounds that real-world evidence suggested a low probability of foreclosure.

Designing and proposing remedies based on prior successful mergers may have appeal, especially when the

circumstances of the industry are comparable to the merger at issue. However, as antitrust scrutiny of vertical

mergers continues, there is no guarantee that remedies used in the past will be viewed as acceptable means of

alleviating competitive concerns for mergers in the future, particularly as industries evolve and new issues arise.

Rapid changes in the media industry serve as illustrative examples of how quickly business models can change,

especially in the technology sector. In May 2021, only three years after its merger with Time Warner, AT&T

Reliance on prior mergers in remedy design and economic analysis
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 A negotiated settlement between the US Federal Trade Commission [FTC] and the merging parties before the

FTC �les an administrative complaint is known as a ‘consent order’. A negotiated settlement between the US

Department of Justice [DOJ] Antitrust Division and the merging parties is �led to a US district court as ‘a

complaint with proposed settlement’. An agency and the merging parties may also reach an agreement during

trial.

 See, e.g., Joseph J Simons and Makan Delrahim, ‘Hart-Scott-Rodino Annual Report – Fiscal Year 2019’, FTC,

Bureau of Competition and DOJ, Antitrust Division 2019, available at

https://www.ftc.gov/system/�les/documents/reports/federal-trade-commission-bureau-competition-

department-justice-antitrust-division-hart-scott-rodino/p110014hsrannualreportfy2019_0.pdf; ‘U.S. District

Court Blocks Aetna’s Acquisition of Humana’, DOJ, 23 January 2017, available at

https://www.justice.gov/opa/pr/us-district-court-blocks-aetna-s-acquisition-humana.

 Merger Remedies Manual, DOJ Antitrust Division, September 2020 [DOJ Merger Remedies Manual], available at

https://www.justice.gov/atr/page/�le/1312416/download, p. 1.

announced a deal to sell its content unit, Warner Media (formerly Time Warner), to content provider Discovery,

attributing the change in focus to (1) a shift in the media industry away from paid television to streaming services

and (2) a need to invest in spectrum and �bre for AT&T’s core communications business.  Rapid changes such

as this highlight a need for merger remedies to be able to withstand or adapt to changing industry conditions –

which could pose a particular challenge for behavioural remedies by requiring increased monitoring of the

merged �rm and requiring that the remedies be designed in a way that accounts for changes in the industry.

Changing industry landscapes also highlight the need for economists and antitrust practitioners to continue to

analyse and learn from past vertical mergers while also developing tools that can be applied broadly to different

circumstances that may arise in the future.

In this chapter, we have reviewed the economic foundations for different types of merger remedies and discussed

examples of recent developments and cases illustrating the application of these principles. As antitrust

enforcement continues to evolve, the economic analysis of mergers and their remedies are likely to evolve in

parallel, with particular attention to growing sectors such as technology, issues with data accumulation and

vertical mergers.

Looking ahead, President Biden’s July 2021 Executive Order on Promoting Competition in the American Economy

signals greater antitrust scrutiny, which may contribute to continued evolution in the design, proposal and

analysis of remedies by merging parties, enforcement agencies and practitioners. For example, the Order

encouraged the US antitrust agencies to consider whether the horizontal and vertical merger guidelines needed

to be revised to address consolidation in several markets;  and immediately after the president’s order, FTC

chair, Lina Khan, and the Antitrust Division’s acting assistant attorney general, Richard Powers, announced that

they would initiate a review of the agencies’ joint merger guidelines, updating them to re�ect ‘a rigorous

analytical approach’.  Any revisions to the agencies’ merger guidelines may affect the design and analysis of

merger remedies as well.
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