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AT&T’s $102 billion acquisition of Time Warner in 2019 will go down in M&A history as an exceptionally ill-
advised transaction, resulting in the loss of tens of billions of dollars of shareholder value. It should also go
down in history as an exceptional ill-chosen target of antitrust intervention.  The U.S. Department of Justice,
with support from many academic and policy commentators, asserted with confidence that the vertical
combination of these content and distribution powerhouses would result in an entity that could exercise market
power to the detriment of competitors and consumers.

The chorus of condemnation continued with vigor even after the DOJ’s loss in court and AT&T’s consummation
of the transaction. With AT&T’s May 17 announcement that it will unwind the two-year-old acquisition and
therefore abandon its strategy to integrate content and distribution, it is clear these predictions of impending
market dominance were unfounded. 
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This widely shared overstatement of antitrust risk derives from a simple but fundamental error: regulators and
commentators were looking at the wrong market.  

The DOJ’s Antitrust Case against the Transaction
The business case for the AT&T/Time Warner transaction was straightforward: it promised to generate
synergies by combining a leading provider of wireless, broadband, and satellite television services with a
leading supplier of video content. The DOJ’s antitrust case against the transaction was similarly
straightforward: the combined entity would have the ability to foreclose “must have” content from other “pay
TV” (cable and satellite television) distributors, resulting in adverse competitive effects. 

This foreclosure strategy was expected to take two principal forms. First, AT&T could temporarily withhold (or
threaten to withhold) content from rival distributors absent payment of a higher carriage fee, which would then
translate into higher fees for subscribers. Second, AT&T could permanently withhold content from rival
distributors, who would then lose subscribers to AT&T’s DirectTV satellite television service, further enhancing
AT&T’s market power. 

Many commentators, both in the trade press and significant portions of the scholarly community, characterized
the transaction as posing a high-risk threat to competitive conditions in the pay TV market. These assertions
reflected the view that the new entity would exercise a bottleneck position over video-content distribution in the
pay TV market and would exercise that power to impose one-sided terms to the detriment of content
distributors and consumers. 

Notwithstanding this bevy of endorsements, the DOJ’s case was rejected by the district court and the decision
was upheld by the D.C. appellate court. The district judge concluded that the DOJ had failed to show that the
combined entity would exercise any credible threat to withhold “must have” content from distributors. A key
reason: the lost carriage fees AT&T would incur if it did withhold content were so high, and the migration of
subscribers from rival pay TV services so speculative, that it would represent an obviously irrational business
strategy. In short: no sophisticated business party would ever take AT&T’s foreclosure threat seriously, in
which case the DOJ’s predictions of market power were insufficiently compelling to justify the use of
government power to block the transaction.

The Fundamental Flaws in the DOJ’s Antitrust Case
The logical and factual infirmities of the DOJ’s foreclosure hypothesis have been extensively and ably covered
elsewhere and I will not repeat that analysis. Following up on my previous TOTM commentary on the
transaction, I would like to emphasize the point that the DOJ’s case against the transaction was flawed from
the outset for two more fundamental reasons. 

False Assumption #1

The assumption that the combined entity could withhold so-called “must have” content to cause significant and
lasting competitive injury to rival distributors flies in the face of market realities.  Content is an abundant,
renewable, and mobile resource. There are few entry barriers to the content industry: a commercially
promising idea will likely attract capital, which will in turn secure the necessary equipment and personnel for
production purposes. Any rival distributor can access a rich menu of valuable content from a plethora of
sources, both domestically and worldwide, each of which can provide new content, as required. Even if the
combined entity held a license to distribute purportedly “must have” content, that content would be up for sale
(more precisely, re-licensing) to the highest bidder as soon as the applicable contract term expired. This is not
mere theorizing: it is a widely recognized feature of the entertainment industry.

False Assumption #2

Even assuming the combined entity could wield a portfolio of “must have” content to secure a dominant
position in the pay TV market and raise content acquisition costs for rival pay TV services, it still would lack
any meaningful pricing power in the relevant consumer market. The reason: significant portions of the viewing
population do not want any pay TV or only want dramatically “slimmed-down” packages. Instead, viewers
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increasingly consume content primarily through video-streaming services—a market in which platforms such
as Amazon and Netflix already enjoyed leading positions at the time of the transaction. Hence, even accepting
the DOJ’s theory that the combined entity could somehow monopolize the pay TV market consisting of cable
and satellite television services, the theory still fails to show any reasonable expectation of anticompetitive
effects in the broader and economically relevant market comprising pay TV and streaming services.  Any
attempt to exercise pricing power in the pay TV market would be economically self-defeating, since it would
likely prompt a significant portion of consumers to switch to (or start to only use) streaming services.

The Antitrust Case for the Transaction
When properly situated within the market that was actually being targeted in the AT&T/Time Warner
acquisition, the combined entity posed little credible threat of exercising pricing power. To the contrary, the
combined entity was best understood as an entrant that sought to challenge the two pioneer entities—Amazon
and Netflix—in the “over the top” content market.

Each of these incumbent platforms individually had (and have) multi-billion-dollar content production budgets
that rival or exceed the budgets of major Hollywood studios and enjoy worldwide subscriber bases numbering
in the hundreds of millions. If that’s not enough, AT&T was not the only entity that observed the displacement
of pay TV by streaming services, as illustrated by the roughly concurrent entry of Disney’s Disney+ service,
Apple’s Apple TV+ service, Comcast NBCUniversal’s Peacock service, and others. Both the existing and new
competitors are formidable entities operating in a market with formidable capital requirements. In 2019, Netflix,
Amazon, and Apple TV expended approximately $15 billion, $6 billion, and again, $6 billion, respectively, on
content; by contrast, HBO Max, AT&T’s streaming service, expended approximately $3.5 billion. 

In short, the combined entity faced stiff competition from existing and reasonably anticipated competitors,
requiring several billions of dollars on “content spend” to even stay in the running. Far from being able to
exercise pricing power in an imaginary market defined by DOJ litigators for strategic purposes, the AT&T/Time
Warner entity faced the challenge of merely surviving in a real-world market populated by several exceptionally
well-financed competitors. At best, the combined entity “threatened” to deliver incremental competitive benefits
by adding a robust new platform to the video-streaming market; at worst, it would fail in this objective and
cause no incremental competitive harm. As it turns out, the latter appears to be the case.

The Enduring Virtues of Antitrust Prudence
AT&T’s M&A fiasco has important lessons for broader antitrust debates about the evidentiary standards that
should be applied by courts and agencies when assessing alleged antitrust violations, in general, and vertical
restraints, in particular.  

Among some scholars, regulators, and legislators, it has become increasingly received wisdom that prevailing
evidentiary standards, as reflected in federal case law and agency guidelines, are excessively demanding, and
have purportedly induced chronic underenforcement. It has been widely asserted that the courts’ and
regulators’ focus on avoiding “false positives” and the associated costs of disrupting innocuous or beneficial
business practices has resulted in an overly cautious enforcement posture, especially with respect to mergers
and vertical restraints.

In fact, these views were expressed by some commentators in endorsing the antitrust case against the
AT&T/Time-Warner transaction. Some legislators have gone further and argued for substantial amendments to
the antitrust law to provide enforcers and courts with greater latitude to block or re-engineer combinations that
would not pose sufficiently demonstrated competitive risks under current statutory or case law.

The swift downfall of the AT&T/Time-Warner transaction casts great doubt on this critique and accompanying
policy proposals. It was precisely the district court’s rigorous application of those “overly” demanding
evidentiary standards that avoided what would have been a clear false-positive error. The failure of the
“blockbuster” combination to achieve not only market dominance, but even reasonably successful entry,
validates the wisdom of retaining those standards.
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The fundamental mismatch between the widely supported antitrust case against the transaction and the widely
overlooked business realities of the economically relevant consumer market illustrates the ease with which
largely theoretical and decontextualized economic models of competitive harm can lead to enforcement
actions that lack any reasonable basis in fact.   
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