
Member States to request the Commission to

review them. Under this approach, however, virtu-

ally any significant transaction could be called in

for EU review, creating a high degree of legal

uncertainty. Clear guidance on the new approach

will be essential.

The Commission is also promising changes to

its internal procedures to expand the current sim-

plified procedure and further reduce the burden on

mergers reviewed under that procedure. Such

initiatives would be welcome and indeed were

expected following the 2016 Consultation. Efforts

to reduce the burden on companies notifying

transactions that don’t qualify for the simplified

procedure, going beyond the 2016 Consultation,

would also be very welcome.

The Commission’s most ambitious merger re-

form goals, reviewing the impact of high-profile

past decisions and re-assessing its approach to sig-

nificant future transactions, will be a multi-year

project. These initiatives will also be welcome,

though it seems unfortunate to defer revision of

the Commission’s merger guidelines until the

Hutchison/Telefónica appeal is resolved. In recent

years, the Commission has significantly developed

its case law in important areas not fully addressed

in the existing guidelines, such as innovation com-

petition and big data. The antitrust community

would benefit from an interim update of the cur-

rent guidelines to reflect these changes.
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A federal magistrate judge in the U.S. District

Court for the Middle District of Pennsylvania

recently issued a ruling on the scope of the

attorney-client and common interest privileges in

communications between attorneys, clients, and

third parties made during the antitrust merger

review process. The opinion illustrates the risk that

common types of communications between anti-
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trust counsel, clients, and third parties in an anti-

trust investigation may not be protected from

discovery in subsequent litigation.

Background

In connection with Walgreens’ proposed acqui-

sition of Rite Aid, shareholders filed an action al-

leging that certain Walgreens executives made

misleading statements about the likelihood of a

successful resolution of the Federal Trade Com-

mission’s (“FTC”) antitrust investigation of the

transaction. The companies terminated their

merger agreement in January 2017 following

feedback from the FTC that led them to believe

that the parties would not have obtained FTC clear-

ance to consummate the merger.1 The companies

subsequently entered into an asset purchase agree-

ment in which Walgreens agreed to acquire 1,931

stores and related distribution assets an inventory

from Rite Aid. The parties completed the transfer

of stores in March 2018.

The plaintiffs sought discovery of communica-

tions from Walgreens’ attorneys to the company,

with the Federal Trade Commission staff attorneys,

and with Fred’s, the proposed buyer of stores to be

divested to resolve the FTC’s antitrust concerns.

Walgreens withheld or redacted documents that

contained communications between in-house and

outside counsel about the merger review process,

claiming that the attorney client privilege or the

common legal interest privilege protected the

materials from discovery.

The Communications at Issue

The types of attorney communications ad-

dressed in the opinion are communications that

antitrust lawyers routinely prepare during a merger

investigation. The court ordered Walgreens to pro-

duce nearly all of the withheld communications or

at least produce them with legal advice redacted.

The challenged materials included:

E Lawyer communications summarizing meet-

ings, discussions with the FTC staff, and

feedback from the FTC on the status of the

merger review. The court determined that

these materials could not be withheld as

privileged unless the summaries were “inci-

dental” to or “inextricably intertwined” with

the provision of legal advice. The court

permitted the defendants to redact the por-

tions of the documents that contained legal

advice.

E Reports from outside counsel to Walgreens

about the status of the FTC’s review or

discussions with the FTC staff. According to

the court, these communications relayed in-

formation that “originate[d] from the FTC”

and therefore could not be withheld.

E Communications about the sale process for

store divestitures to resolve the FTC’s

concerns. The court held that these com-

munications did not contain legal advice and

therefore were not privileged.

E Attorney comments on draft press releases,

investor call scripts, and media statements

prepared during the merger review process.

The court held that these communications

were not privileged unless the documents

were created with the primary purpose of

giving or obtaining legal advice.

E Walgreens’ communications with Rite Aid

and Fred’s, the proposed buyer of divested

assets. The court held that these communica-

tions were protected by the common interest

privilege because all three companies shared

a common interest in obtaining FTC
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clearance. The court, however, also held that

Walgreens waived the privilege when it

raised the issue of the company’s knowledge

about the FTC review process as part of its

defense, putting these facts in issue in the

shareholder litigation.

Conclusion

This case illustrates that purely factual attorney

communications to clients about the daily twists

and turns of a merger review may not always be

protected from future discovery, particularly where

the documents are mostly or entirely factual recita-

tions of discussions between company counsel and

the FTC staff.

Attorney-client privilege analysis is always very

fact-specific, and another court could hold that the

privilege protects similar communications about

the same topics. Indeed, there often is case law to

support any colorable argument in defense of a

claim of privilege, however, documents must

contain legal advice or analysis in order to be

protected from discovery. Merger reviews are fast

paced and necessarily involve frequent lawyer-

client communications about business facts and

the status of the review. This case is a reminder to

consider whether communications about the

merger review are discoverable in future litigation.

In particular, when appropriate, counsel should

couch factual reports in legal analysis or advice,

explaining the significance of facts for the legal

analysis and how the facts affect legal advice or

strategy.

The views and opinions set forth herein are the

personal views or opinions of the authors; they do

not necessarily reflect views or opinions of the law

firm with which they are associated.
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On May 20, 2020, the Treasury Department is-

sued proposed regulations to fundamentally

change the mandatory filing requirement related to

a foreign person acquiring control over, or making

a covered investment in, a U.S. business involved

with critical technologies in certain industry

sectors. The proposed regulations also would

modify slightly the separate mandatory filing

requirement with respect to the acquisition of a

substantial interest in a U.S. business that involves
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