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A. Introduction
Innovation competition is the process bywhich companies
attempt to create new goods or services, or materially
alter existing products, in order to increase their share of
a relevant market or create a wholly newmarket in which
they become the incumbent. The Commission’s interest
in this form of nonprice competition was initially quite
limited following the adoption of Council Regulation
(EC) 139/2004 on the Control of Concentrations between
Undertakings (theMerger Regulation), instead favouring
more traditional forms of competition related to price and
output restrictions in its investigations.1

However, the last decade has witnessed a noticeable
shift in approach, whereby innovation competition has
gained increasing prominence in assessments, particularly
in the pharmaceutical, agrochemical, and digital
industries.2As Petit points out, assessments of innovation
competition became “more commonplace in the 2000s”
and have “increasingly taken centre stage”.3 Similarly,
Todino et al suggest that innovation is becoming “the
priority of the European Commission’s merger control
enforcement activity”.4 The shift in emphasis reflects a
recognition by competition enforcement bodies that
companies in high-technologymarkets aremoving beyond
traditional forms of price competition. Instead, they are
favouring competition in innovation which has a higher

risk and reward ratio, as the market growth that can be
gained from a novel product is potentially far greater than
can be achieved by simple price adjustments.5

Despite the shift in emphasis, innovation remains
difficult to anticipate in advance or accurately measure
in retrospect (unlike prices, for example). The
Commission chose at first to focus on already marketed
products in its own analysis of innovation competition.
Understandably, it moved away from such a limited
approach and began to include pipeline products that have
not yet been marketed, as innovation mergers may be
based on such future products that could disrupt a relevant
market. However, two recent decisions have resulted in
a further expansion, so that the Commission is no longer
bound to base its decisions on identified pipeline products,
but can instead focus on the much vaguer concept of
“innovation spaces” introduced in Dow/DuPont6 and
subsequently applied in Bayer/Monsanto.7 This has led
many to conclude that the Commission will adopt an
increasingly interventionist approach in this area.8

By adopting this method, the Commission is arguably
beginning to oversimplify and overestimate the link that
exists between competition, R&D spending, and
innovation. In essence, the Commission appears to view
competition amongst market participants as the principal
driver of innovation, and is of the view that the greater
the R&D spend by a broad array of competitors, the
greater the rate of innovative output and progress. This
ignores the fact that innovation is an inherently stochastic
process. Researchers and creators cannot be certain of
the outcome of their research, particularly in entirely
novel areas.9 Despite this, the Commission has been
drawing an increasingly unqualified connection between
increased concentration on markets and a decrease in
innovation.

As a result, this article analyses whether the
Commission’s approach is leading to the gradual
introduction of a presumption that mergers in
highly-concentrated innovation markets will result in
harm to consumers, thereby shifting the burden back onto
merging parties to establish that the impact of the merger
will be neutral from the perspective of consumer welfare.
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1Richard J. Gilbert and Steven C. Sunshine, “Incorporating Dynamic Efficiency Concerns in Merger Analysis: The Use of Innovation Markets” (2003) 63 Antitrust Law
Journal 569, 573 have noted, “For many years, innovation shared the general neglect bestowed by antitrust authorities on other forms of nonprice competition”.
2See for example Commission Decision of 27.3.2017 declaring a concentration to be compatible with the internal market and the EEAAgreement (M.7932—Dow/DuPont),
Commission Decision of 21.3.2018 declaring a concentration to be compatible with the internal market and the EEA agreement (M.8084—Bayer/Monsanto),
(M.7275—Novartis/Glaxosmithkline Oncology Business), (M.7559—Pfizer/Hospira), (M.7612—Hutchison 3G UK/Telefonica UK), (M.8788—Apple/Shazam) and
(M.7217—Facebook/WhatsApp).
3Nicolas Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy” ICLE Antitrust & Consumer Protection Research Program, White Paper 2018-03,
pp.9–10, https://ssrn.com/abstract=3113077 [Accessed 9 September 2021].
4Mario Todino, Geoffroy van de Walle and Lucia Stoican, “EUMerger Control and Harm to Innovation—A LongWalk to Freedom (from the Chains of Causation)” (2019)
64 The Antitrust Bulletin 11, 13–14.
5Richard J. Gilbert, Innovation Matters: Competition Policy for the High-Technology Economy (The MIT Press, 2020), p.24, notes the examples of Facebook, Google and
Apple leapfrogging their competitors such as MySpace, Yahoo! and Blackberry as a result of technological innovations or successful product differentiation, rather than
lower prices or modest quality improvements, to take market share from incumbents.
6Commission Decision of 27.3.2017 declaring a concentration to be compatible with the internal market and the EEA Agreement (M.7932—Dow/DuPont).
7Commission Decision of 21.3.2018 declaring a concentration to be compatible with the internal market and the EEA agreement (M.8084—Bayer/Monsanto).
8 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”; Richard Bunworth, “The European Commission’s innovation spaces approach—a step
into the unknowable?” (2021) 42(3) E.C.L.R. 140.
9As the Commission itself notes in Dow/DuPont, product research is a stochastic process, which means that “firms are not certain of the impact of their discovery efforts
when they initiate such efforts”. Dow/DuPont Decision, at para.2067.
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The structure of the article is as follows. It first sets
out the background in relation to the Commission’s
increasingly interventionist approach regarding innovation
competition. It then proceeds to investigate the question
of whether the Commission may in practice be
introducing a de facto presumption that increased
concentration and a reduction in R&D spending by a
merged entity will reduce innovation onmarkets and harm
consumers. Following this, the merits of a presumption
will be assessed in considering whether it would be a
preferable development in assisting the Commission to
establish harm, or alternatively, whether a fact-sensitive
approach should be maintained due to the complexity of
innovation harm assessments. Finally, the author
considers the recent suggestion that large technology
companies should in fact be required to demonstrate the
benefits to consumers of any acquisition they make, as
opposed to merely establishing that they will not cause
harm.

B. Increasing emphasis on innovation
competition and the “innovation spaces”
approach
When the Commission began assessing innovation harm
in merger investigations its analysis was confined to
effects on existing products or late-stage pipeline products
which were close to market.10

However, an increasing concern about protecting
overall industry innovation led the Commission to adopt
a broader approach which was less tied to specific
products. Initially, this resulted in the Commission
focusing on earlier stage pipeline products, where there
was less certainty that they would reach an identified
market. In addition, it introduced theories of harm which
aimed to capture the negative impact of mergers on
overall innovation in industries and general incentives to
innovate, as opposed to individual product markets.11

The case of Dow/DuPont is of such significance
because the Commission broke new ground by expanding
the scope of its review to “innovation spaces”.12Although
not clearly defined in the decision, innovation spaces as
used by the Commission in the case referred in a broad
sense to the lines of research of the parties and innovation
at an industry level (rather than on particular relevant
markets).

The Commission’s theory of harm in the decision was
based on the idea that rivalry is the most important factor
driving general innovation in the crop protection industry,
and that a merger between rival innovators would have
led to a reduction in the incentive to innovate for the
merging parties.13

In the Commission’s opinion, the reduced innovation
incentives perceived as resulting from the merger would
have manifested in a discontinuance of some existing
innovation efforts (including lines of research) and a
reduced motivation to develop the same number of
products in the longer term.14

The innovation spaces concept was subsequently
applied by the Commission in its decision in
Bayer/Monsanto.15 The case involved the proposed
acquisition by Bayer of Monsanto, with concerns raised
in relation to the effects on competition in crop protection,
seeds, traits and digital agriculture.

The decision in the case relied heavily on the
innovation spaces approach and gave a further explanation
as to what the term means, describing it as referring to
“spaces in which innovation occurs”.16The theory of harm
mirrored that from Dow/DuPont and was based on the
perceived importance of rivalry in driving innovation,
and by extension that mergers between rival innovators
would lead to an overall reduction in incentives.17

The distinguishing feature of the innovation spaces
approach is that it is broader in scope and notably vaguer
than that which preceded it. It is submitted that, if
combined with a presumption of harm, the result could
be a chilling effect on merger activity as the Commission
would be capable of prohibiting a greater number of
concentrations, while parties may also be unwilling to
engage in planned mergers if they perceive the barrier as
becoming unrealistically high in proving that the merger
will not harm consumer welfare.

C. Is the Commission gradually
introducing a presumption of harm?

1. Indications of movement towards a
presumption of harm
As the Commission has become more interventionist in
its approach18 and broadened its analysis beyond existing
products and into the more opaque concept of innovation

10 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, pp.10–11. For example, in theMedtronic/Covidien case the Commission stressed that its
decision was based on future competition between Medtronic’s drug coated balloon and Covidien’s late-stage pipeline product which it had “reasonable certainty” would
reach the market in the “near future”. Similarly, in theGE/Alstom case the Commission was also able to point to concerns that the undertakings would discontinue overlapping
product portfolios.
11Nicholas Levy and Patrick Bock, “EU Merger Control” in Ilene Knable Gotts (ed), The Merger Control Review, 9th edn (The Law Reviews, 2019), p.14. For example,
when assessing Novartis’s proposed acquisition of GlaxoSmithKline’s oncology business, the Commission assessed all phases of clinical research being carried out by the
undertakings, reviewing even those products in the early stages of development, while also and discussing the merger’s potential chilling effect on the parties’ incentives
to innovate generally. Similarly, in Deutsche Börse/London Stock Exchange Group the decision prohibiting a merger between two major stock exchanges was in part based
on innovation concerns which were not specifically related to particular pipeline projects of the merging parties.
12M.7932—Dow/DuPont, s.4.4.
13M.7932—Dow/DuPont, at paras 2000–2002.
14M.7932—Dow/DuPont, at para.2014.
15M.8084—Bayer/Monsanto, at para.80.
16M.8084—Bayer/Monsanto, at fn.23.
17M.8084—Bayer/Monsanto, at para.75.
18Levy and Bock, “EU Merger Control”, in The Merger Control Review (2019), p.10, “In recent years, the Commission’s application of the EC Merger Regulation has
become more interventionist”; Todino, van deWalle and Stoican, “EUMerger Control and Harm to Innovation—A LongWalk to Freedom (from the Chains of Causation)”,
pp.13–14.
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spaces, it is submitted that it may be drifting towards the
application of a working presumption of harm when
investigating mergers between innovation rivals.

The presumption of harm in assessments is arising
through the Commission’s theories of harm that it is
applying to mergers in innovation-intensive markets such
as the pharmaceuticals, agrochemical, and digital
industries. These theories of harm emphasise the
importance of maintaining numerous competitors to
ensure there is sufficient rivalry to incentivise innovation
on the market. As a result, the Commission is beginning
to equate increased concentration on markets with a
decrease in innovation efforts. Its decisions are also
pointing to a decrease in the resources provided to R&D
efforts by the merged entity and drawing the conclusion
that this is likely to automatically result in a decrease in
innovation.

Although the Commission has not explicitly stated
that it intends to introduce or apply a presumption (as this
would likely be met with significant resistance from
industry operators), there are indications of support for
such a position in its recent decisions, which are
noteworthy from the perspective of merging parties.

For example, in Annex 4 of theDow/DuPont decision
the Commission expressed the view that “the intensity of
competition between rival innovators is positively
associated with market-wide innovation … A merger
between two significant and close competitors is therefore
likely to reduce the level of innovation by each of the
merging parties”.19Concerned by the possible application
of a presumption of harm, the parties in Dow/DuPont
submitted that competition analysis of innovation is
different to price, and there “can be no presumption that
a merger between competing firms would result in a
reduction in innovation”.20 Similarly, in Bayer/Monsanto
the Commission stated that the principles derived from
the economic literature indicated that a merger between
two out of a limited number of significant innovators is
likely to reduce product innovation in a situation where
appropriability on a market is already high.21 This aligns
with the reasoning of the Commission set out in Annex
4 of the decision in Dow/DuPont. In addition, the
Commission spoke about incentives generally in several

recent decisions, with the sense being given that mergers
would be expected to dull innovation incentives within
concentrated markets.22

Separately, in an academic paper led by the former
Commission Chief Competition Economist Tommaso
Valletti (written in a personal capacity), the authors stated
that merging parties “always decrease their innovation
efforts” and, as a result, “consumers are always worse off
after the merger”.23

The above are illustrative of a view within the
Commission that market concentration will reduce
innovation in the normal course of events, thereby
negatively affecting consumer welfare. This was reflected
in the theories of harm adopted which emphasised the
significance of rivalry in creating the incentives to
innovate, thereby effectively denying the countervailing
arguments which suggest that increased appropriability
in highly concentrated markets can harbour greater
innovation efforts.24

Delving into the “Schumpeterian” debate25 as to what
market conditions maximise innovation is beyond the
scope of this article, save for noting that there remains
considerable discussion amongst scholars about the prime
market structure for the encouragement of innovation.
However, the active debate among economists suggests
that there is an insufficient basis for the Commission to
conclude that mergers will reduce innovation unless
proven otherwise. Despite this, “many policy debates
proceed on the assumption that highly fragmentedmarkets
assist innovation”.26

2. Support for a presumption of harm
There is indirect support for a presumption of harm in
the 2014 Technology Transfer Guidelines which ask
“whether after the agreement there will be a sufficient
number of competing research and development poles
left for effective competition in innovation to be
maintained”.27 Petit suggests that in practice there is a
rule of thumb that the agreement is unlikely to fall foul
of art.101 TFEU under the Technology Transfer
Guidelines if four or more R&D poles exist in addition
to the merging parties.28 One could question whether a
similar rule of thumb may be developing in relation to
innovation mergers. For example, the Commission

19M.7932—Dow/DuPont, Annex 4, para.59 (emphasis added).
20M.7932—Dow/DuPont, at para.2047.
21M.8084—Bayer/Monsanto, at para.1043 (emphasis added).
22M.7932—Dow/DuPont;M.8084—Bayer/Monsanto; CaseM.7275—Novartis/GlaxosmithklineOncology Business, 28 January 2015; CaseM.7995—Deutsche Börse/London
Stock Exchange Group, 29 March 2017.
23Giulio Federico, Gregor Langus and Tommaso M. Valletti, “A Simple Model of Mergers and Innovation”, CESifo Working Paper, No. 6539, Center for Economic Studies
and ifo Institute (CESifo), Munich (2017) (emphasis added).
24M.7932—Dow/DuPont, at paras.2000–2002; M.8084—Bayer/Monsanto, at para.75.
25 F. Gregory Sidak and David F. Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 586.
26 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 599.
27Guidelines on the application of Article 101 of the Treaty on the Functioning of the European Union to technology transfer agreements (2014/C 89/03), at [26], and at
[157] it is suggested that art.101 of the Treaty is unlikely to be infringed where there are four or more independently controlled technologies in addition to the technologies
controlled by the parties to the agreement that may be substitutable.
28 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, p.19.
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prohibited a four to three transaction between two UK
telecommunications operators in Hutchison 3G
UK/Telefonica UK29 (which has subsequently been
overturned by the General Court) and noted its concern
about the number of competitors going from four to three
in Hutchinson 3G UK/Telefonica Ireland30 and
GE/Alstom.31 It also caused the abandonment of a four to
three transaction between twoDanish telecommunications
operators in Teliasonera/Telenor/JV.32 In addition,
following the divestment remedy adopted in
Bayer/Monsanto, former Commissioner Margrethe
Vestager noted that the Commission had ensured that the
number of global players actively competing in themarket
stayed the same.33

There is also support for the introduction of a
presumption of harm in the US, where a bill was
introduced to Congress in 2017 that would have placed
the burden on the parties to certain extremely large
mergers to show they would not materially harm
competition, reversing the current burden on the
competition agencies.34

Further, persuasive arguments could bemade in favour
of a presumption of harm. Most pertinently, it could be
contended that the Commission faces a more difficult
task in attempting to establish innovation harm beyond
the burden of proof than with other types of harm. This
is because innovation is intangible and damage to it is
more challenging to prove than, for example, likely
increases in price (which have an obvious metric). The
Commission will also inevitably have access to less
information than the parties regarding their future
intentions which puts it at a disadvantage in any
investigation and makes proof of harm a difficult task. In
this regard, there is now an observable trend whereby the
Commission is placing reliance upon parties’ internal
documents to establish a likelihood of discontinuation of
R&D following a merger.35

Kwoka argues that a presumption will relieve
competition agencies of the substantial burden they face
in proving cases, despite the often obvious competition
concerns or precise anti-competitive conduct being
difficult to predict or establish ex ante.36 He also suggests
that too great an emphasis is placed upon a fear of Type

I errors (challenging mergers which are in fact benign or
beneficial), and argues that the likelihood of errors arising
from a presumption would be no greater than if there was
a full-blown case-specific analysis.37 He proposes that
competition agencies should in fact adopt a
nearly-irrebuttable presumption against mergers that will
lead to one, two, or three competitors remaining on a
market.38 This, he suggests, will provide clarity for legal
and business communities regardingmergers with specific
characteristics.39

In sum, it could be argued that the balance needs to
be redressed somewhat through the adoption of a
presumption of harm or else there is a risk that the
Commission will be unable to successfully challenge
mergers which risk damaging consumer interests.

D. Would the adoption of a presumption
of harm be appropriate?

1. Failure to establish a general causal
relationship between competition and
innovation
The strongest argument against a presumption of harm
is that the Commission has failed to definitively establish
a general causal relationship between market
concentration and innovation.

Sidak and Teece note that, “Despite 50 years of
research, economists do not appear to have found much
evidence that market concentration has a statistically
significant impact on innovation”.40 Similarly, Former
Chairman of the Federal Trade Commission, Timothy
Muris, stated that, “economic theory and empirical
investigations have not established a general causal
relationship between innovation and competition”.41

In a study carried out by Cohen and Levin, they found
that “empirical results concerning how firm size and
market structure relate to innovation are perhaps most
accurately described as fragile”.42

Indeed, the Commission’s Guidelines on the
assessment of horizontal mergers (the Guidelines)
explicitly accept that certain horizontal mergers which
increase concentration can improve the merged

29Commission Decision of 30.10.2015 declaring a concentration to be incompatible with the internal market and the EEA agreement (M.7612—Hutchison 3GUK/Telefonica
UK).
30Commission Decision of 28.5.2014 declaring a concentration to be compatible with the internal market and the EEA agreement (M.6992—Hutchinson 3G UK/Telefonica
Ireland).
31Commission Decision of 8.9.2015 declaring a concentration to be compatible with the internal market and the EEA agreement (M.7278—General Electric/Alstom (Thermal
Power—Renewable Power & Grid Business).
32Case M.7419—Teliasonera/Telenor/JV, withdrawn on 11 September 2015.
33Commission Press Release, “Mergers: Commission clears Bayer’s acquisition of Monsanto, subject to conditions”, https://ec.europa.eu/commission/presscorner/detail
/en/IP_18_2282 [accessed 9 September 2021].
34 S. 1812 — 115th Congress: Consolidation Prevention and Competition Promotion Act of 2017.
35 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, pp.7, 13 and 17 points to such internal evidence being used in Dow/DuPont,
Medtronic/Coviden, Pfizer/Hospira and GE/Alstom. Gilbert, “Innovation Matters: Competition Policy for the High-Technology Economy”, at Ch.2, s.4, also notes that, in
the absence of analytical tools, corporate documents can sway enforcement decisions.
36 John Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America (Competition Policy International, 2020), p.63.
37Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America (2020), p.57.
38Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America (2020), p.63.
39Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America (2020), p.63.
40 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 588.
41Timothy J. Muris, “Statement of Chairman Timothy J. Muris in the matter of Genzyme Corporation/Novazyme Pharmaceuticals, Inc.” File No. 021-0026, pp.2–3.
42Wesley M. Cohen and Richard C. Levin, “Empirical Studies of Innovation and Market Structures”, in Richard L. Schmalensee & Robert D. Willig (eds), Handbook of
Industrial Organisation (1989), p.1059.
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undertaking’s ability and incentives to innovate because
of increased appropriability, thereby improving the
welfare of consumers.43 Similarly, the 2010 US horizontal
merger guidelines acknowledge that mergers can increase
innovation incentives because the merged firm may be
able to appropriate a greater fraction of the benefits
resulting from its innovations.44

However, it could be argued that since Schumpeter
commenced the debate, economic theory has generally
leaned towards favouring greater competition when
seeking to incentivise innovation,45 and although no
definitive conclusions can be drawn from the empirical
research, there is statistical and anecdotal evidence to
justify concerns.46 Therefore, despite the significant body
of dissenting views, if there is indeed a general sense that
numerous rivals incentivise innovation then it could be
contended that the burden of proof is too high for the
Commission and that it should benefit from a presumption
in this scenario.

In addition, a presumption is just that. It presumes
harm, but it would still be possible for merging parties
to establish that the merger does not impact effective
competition in fact. In this manner a presumption would
still respect the recognition in the Guidelines that mergers
can increase innovation incentives in some instances.
Furthermore, there are of course other factors which are
impacting upon the Commission’s reasoning beyond
reduced rivalry, such as the effect of patents on a relevant
market or the presence of internal documents supporting
a conclusion that research efforts will be reduced,
although it is submitted that these factors were of
secondary importance in the Commission’s recent
decisions and theories of harm, which focused closely on
rivalry and retaining multiple R&D efforts.

In any event, despite support for assertions that
competition incentivises innovation, it is argued that there
is still an insufficiently substantive causative relationship
to justify a presumption. This would lower the threshold
too much for the Commission whilst placing an undue
burden on merging parties, as it is a very imposing task
to prove the negative in this scenario, i.e., that the merger
will not harm effective competition. Presuming harm in
such a manner, when the empirical evidence remains
unclear, risks discouraging merger activity generally and
preventing concentrations that may advance innovation.

Further, it is suggested that the Commission’s current
analysis is placing too much emphasis on the impact of
market structure on innovation and fails to appreciate the
reverse relationship. For example, when the process of
innovation is highly exploratory, Sidak and Teece point

out that its direct response to economic signals (or market
structure) is weaker and its link to scientific knowledge
is greater. They suggest that the more convincing and
empirically supportable logic is that innovation shapes
market structure.47 However, the analytical framework
being adopted by the Commission seems to stick rigidly
to the view that market structure is what determines the
rate of technological development, and for this reason is
“grossly inadequate and cannot be supported”.48

2. Differences between price and innovation
competition
Petit opines that the approach of the Commission in
Dow/DuPont effectively assumed that pricing and R&D
decisions are fungible variables for undertakings.49

However, this is self-evidently a false premise to
commence from; R&D cannot be adjusted in the same
manner as price because the operations are often complex
and on a large scale. In contrast, pricing can be altered in
accordance with developments in the market with relative
immediacy.

Katz and Shelanski also make this point, observing
that a “systematic presumption that favors increased
competition for purposes of static pricing and output
efficiency thus has no analog when it comes to creating
the optimal conditions for innovation”.50Kwoka similarly
notes that, “[w]ith respect to price, we normally expect
high concentration to be associated with higher price and
consumer harm, but the relevant economic theory and
evidence regarding the effect of concentration and quality,
variety, R&D, and technological change are more
complex and the implications generally more
ambiguous”.51

For this reason, the Commission should acknowledge
the significant difference between how companies
compete on price and innovation, and avoid a policy that
would presume that more competitors are always better,
as the goal is not merely lowering price, but protecting
innovation.52 In this manner the distinction between how
both forms of competition are conducted must be
highlighted, rather than theories relating to price being
contorted into innovation competition analysis in support
of a presumption that harm will result.

43Guidelines on the assessment of horizontal mergers under the Council Regulation on the control of concentrations between undertakings (2004/C 31/03), at para.38.
44United States, 2010, Horizontal merger guidelines, at § 10 [Washington, D.C.]: U.S. Dept. of Justice.
45Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 587 suggest that “‘the debate over whether to favor competition
over monopoly (as the market structure most likely to advance innovation) was won long ago in favor of rivalry or competition”.
46Gilbert and Sunshine, “The Use of Innovation Markets: A Reply to Hay, Rapp, and Hoerner” (1998) 28 J. Reprints Antitrust L. & Econ. 527, 531.
47 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 596.
48 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 601.
49 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, pp.28–29.
50Michael L. Katz and Howard A. Shelanski, “Mergers Policy and Innovation: Must Enforcement Change to account for Technological Change?” (2005) 5 Innovation
Policy and the Economy 109, 133.
51Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America, p.85.
52 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 611.
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3. Protecting research diversity for its own
sake
In Dow/DuPont and Bayer/Monsanto the Commission
was of the view that the mergers would likely have led
to discontinuation, delay or reorientation of parties’
overlapping lines of research.53The Commission’s general
concern is that fewer research operations will delay or
prevent the introduction of products ontomarkets, thereby
causing harm to consumers. This, they submit, is because
there will be less innovation diversity as a result of the
more limited field of competitors due to difficulties in
retaining alternative research paths within a single entity.

Shapiro gives the example of Genzyme acquiring
Novazyme, where it was feared that the loss of
independent ownership would ultimately reduce
innovation because Genzyme would likely discontinue
certain processes.54

In contrast, it is submitted that a presumption which
seeks to protect research quantity and diversity for its
own sake fails to appreciate the inherently stochastic
nature of the process. The point of note is that the
Commission, and more importantly market participants,
are unable to predict with a sufficient degree of certainty
the outcomes of research and development endeavours.
In many instances research will not result in any
discernible products which directly benefit consumers,
or it may be duplicative of other research and an
inefficient use of resources. As Rapp notes, the optimal
amount of R&D in product markets is unknown (unlike
price, for example, which is unequivocally negative for
consumers when it is rising).55 Gilbert similarly observes
that R&D is an input to innovation and not a measure of
innovation output, and that it is possible that a merged
entity could achieve the same or greater innovation with
less R&D expense.56

Therefore, adopting a position whereby competition
authorities preserve numerous undertakings carrying out
research on the assumption that this will likely result in
superior product advancements and enhance consumer
welfare appears to be too blunt.

4. Wasteful duplication of resources
A further argument against a presumption that maintains
numerous competitors and research pathways is that it
may encourage a socially wasteful duplication of similar
R&D efforts.

The point is that merging entities may have the same
research target in mind, and while simultaneously
pursuing this target they are potentially wasting R&D
expenditure that could be more efficiently used if
combined together. For example, if two companies are
attempting tomake a discoverywhichwill be immediately
patented, the company that comes second in that patent
race will have arguably wasted those resources as it will
not have gained any reward for its investment.57 Similarly,
if both companies’ resources were to be targeted at wholly
different breakthroughs rather than a single problem then
society would arguably be better off as it may eventually
benefit through multiple outputs that solve different
problems.

In addition, a more efficient combination of
complimentary assets may result in lower prices for
consumers, rather than the cost of duplicative R&D
expenditure being passed on through inflated prices.

5. Inconsistent with the treatment of
efficiencies
The introduction of a presumption of harm is yet more
questionable when contrasted with the treatment of
efficiencies by competition authorities in merger cases,58

which have generally been discounted by the Commission
in merger investigations because of difficulties relating
to their predictability.59 Indeed, the Commission has only
ever accepted the possibility of efficiencies in a small
number of cases, and they have never been deemed
sufficient to offset competition concerns from those
mergers.60 Petit notes that “economic consultants often
complain that the evidentiary burden for efficiency claims
is significantly higher than the one that must be
discharged by a regulator to demonstrate that a merger
will give rise to competitive harm”.61 The 2010 US
horizontal merger guidelines impose a similarly high bar
for efficiency defences related to innovation, noting that
although being “potentially substantial”, they are

53Alexandre Bertuzzi and others, “Dow/DuPont: protecting product and innovation competition” (2017) 2CompetitionMerger Brief; M.8084—Bayer/Monsanto, at para.53.
54Carl Shapiro, “Competition and Innovation: Did Arrow Hit the Bull’s Eye?” in Josh Lerner and Scott Stern (eds), The Rate and Direction of Inventive Activity (Chicago:
University of Chicago Press, 2012), p.398.
55Richard T. Rapp, “The Misapplication of the Innovation Market Approach to Merger Analysis” (1995) 64(1) Antitrust Law Journal 19, 46.
56Gilbert, “Innovation Matters: Competition Policy for the High-Technology Economy”, p.149.
57 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, p.30, gives a fictional example of two islands with hidden treasure that each contain a
vaccine against a terminal plague that decimates residents of the mainland, and two treasure hunting companies. If the companies are rivals for the discovery of the treasures,
there is a 0.5 probability that they will compete on the same island. Competition will lead to a more rapid discovery of the treasure on the island where the search takes
place, but the treasure on the other island will remain undiscovered. The resources deployed by the losing company will be wasted. In contrast, if the companies were to
co-operate, they would be able to coordinate their searches of both islands. That coordination would lead to a more efficient allocation of treasure hunting resources, and
the two vaccines would be discovered at a lower cost to society (without duplication and delay).
58Dennis A. Yao and Susan S. DeSanti, “Innovation Issues under the 1992 Merger Guidelines” (1993) 61 Antitrust Law Journal 505, 520.
59SebastianMuller and Arthur Stril, “European merger control and innovation competition: moving the goalpost?” (2016) 2 CLPD 52, 54; Raphael De Coninck, “Innovation
in EU Merger control: in need of a consistent framework” (2016) 2 CLPD 41, 50; Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, p.35;
Todino, van de Walle and Stoican, “EU Merger Control and Harm to Innovation — A Long Walk to Freedom (from the Chains of Causation)”, p.18; Daniel A. Crane,
“Rethinking Merger Efficiencies” (2011) 3 Mich L. Rev. 110.
60Commission Decision of 14.5.2008 declaring a concentration to be compatible with the internal market and the EEAAgreement (M.4854—TomTom/TeleAtlas); Commission
Decision of 30.1.2013 declaring a concentration to be compatible with the internal market and the EEA Agreement (M.6570—UPS/TNT Express).
61 Petit, “Innovation Competition, Unilateral Effects and Merger Control Policy”, p.35.
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“generally less susceptible to verification and may be the
result of anticompetitive output reductions”.62 Crane
argues that there is an asymmetry of treatment of
anti-competitive and pro-competitive effects in both the
EU and the US, and that the reasons for this are weak and
often contradictory.63

One could draw the conclusion that the Commission,
while raising a seemingly insurmountable burden for
merging parties to prove the benefits of their merger, is
simultaneously lowering the standard required of it in
proving the harm that may be caused. The inconsistency
is brought into stark light by the recent decision of the
General Court in CK Telecoms UK Investments v
Commission.64 In that case the General Court was
particularly critical of the Commission’s failure to
consider both standard efficiencies that result from all
mergers (such as rationalisation and integration of
production and distribution processes by the merged
entity), and efficiencies specific to the merger in
question,65 whilst it also held that there ought to be a
notably higher standard of proof for the Commission.66

6. Exception for mergers to monopoly
There is one confined area in which a presumption of
harm may be suitable, and that is in instances involving
a merger to monopoly.67 Due to the self-evidently
dangerous consequences which monopolies can have on
consumer welfare, it may be appropriate for the
Commission to presume innovation harm when a merger
is between the only two competitors in a high-technology
market. However, as De Coninck argues, a rebuttable
presumption should be reserved for “the most extreme
cases that one can be relatively confident that diminution
of the competitive pressure to innovate would be the
dominating effect”.68 At this point, it would seem that
mergers to monopoly are the only example of a suitably
conclusive case.69

Notably, Sidak and Teece come to a similar conclusion
in advancing their own capabilities framework, suggesting
that antitrust concern ought to arise only if the merging
entities are the sole firms with the necessary capabilities
to innovate in a broad area.70

E. Proposal for merging parties to prove
benefit to consumers
As an example of a further extreme, Valletti recently put
forward the idea that innovative companies in technology
markets could be required to explain how their
acquisitions would benefit consumers (as opposed to
merely defending against arguments of potential harm).71

Similarly, in the report of Crémer et al. titled
“Competition Policy for the Digital Era”,72 written on
behalf of former Commissioner Margrethe Vestager, the
authors discuss the possible need to re-allocate the burden
of proof and definition of the standard of proof. They
suggest that in the context of highly concentrated markets
characterised by strong network effects and high barriers
to entry, “one may want to err on the side of disallowing
potentially anticompetitive conducts, and impose on the
incumbent the burden of proof for showing the
pro-competitiveness of its conduct”.73

Although Valletti’s proposal has not been applied by
the Commission in any of its decisions, it is reflective of
attitudes held by its members and former members and
is notable for the seismic nature of the shift it would cause
if ever adopted. In particular, this would be extremely
problematic from the perspective of merging parties
because the purpose of most mergers is not to benefit
consumers. Rather, the intentions of the parties will likely
be to increase profit or broaden market presence. Any
requirement to justify mergers on this basis would be a
superficial process and add an additional limb for merging
parties which is not envisaged by theMerger Regulation.
Further, the author assumes that one of the few ways
which merging parties could establish consumer benefit
would be through proving dynamic efficiencies, but as
has been demonstrated above, such efficiencies have been
all but rejected by the Commission, which begs the
question of how the Commission would satisfy itself that
consumer welfare would be improved by a merger.
Therefore, the focus ought to remain on proving consumer
harm, as opposed to establishing any kind of consumer
benefit.

62United States. 2010. Horizontal merger guidelines. at § 10 [Washington, D.C.]: U.S. Dept. of Justice.
63Crane, “Rethinking Merger Efficiencies”, p.391, puts forward an argument in favour of a symmetry principle between anti-competitive harms and pro-competitive
efficiencies in merger review, but recognises that the agencies in the EU and the US are unlikely to ever accept this given the reluctance to even allowing efficiencies to
play a small role in merger analysis.
64CK Telecoms UK Investments v Commission (T-399/16) EU:T:2020:217; [2020] 5 C.M.L.R. 13.
65CK Telecoms UK Investments v Commission [2020] 5 C.M.L.R. 13 at [277].
66CK Telecoms UK Investments v Commission [2020] 5 C.M.L.R. 13 at [118].
67 Shapiro, “Competition and Innovation: Did Arrow Hit the Bull’s Eye?” in Lerner and Stern (eds), The Rate and Direction of Inventive Activity (2012), p.369.
68De Coninck, “Innovation in EU Merger control: in need of a consistent framework” (2016) 2 CLPD 41, 44.
69 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 618.
70 Sidak and Teece, “Dynamic Competition in Antitrust Law” (2009) 5(4) Journal of Law & Economics 581, 618–619.
71Michael Acton, “Killer acquisitions’ shouldn’t provoke regulatory overreach”, Vestager says (MLex Insight, 28 March 2019) https://www.mlex.com/GlobalAntitrust
/DetailView.aspx?cid=1078340&siteid=190&rdir=1 [Accessed 9 September 2021].
72 Jacques Crémer, Yves-Alexandre de Montjoye and Heike Schweitzer, “Competition Policy for the Digital Era”, Final Report (2019) https://ec.europa.eu/competition
/publications/reports/kd0419345enn.pdf [Accessed 9 September 2021].
73Crémer, de Montjoye and Schweitzer, “Competition Policy for the Digital Era”, p.4 (emphasis added).
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F. Requirement for a detailed factual
analysis in all cases
The author submits that any indication of the
Commission’s policy subtly veering towards an
unarticulated presumption of harm should be replaced by
the explicit adoption of a requirement for a close factual
analysis in all cases.

Although there may be some evidence supporting a
relationship between increased concentration and reduced
innovation, or reduced R&D leading to less innovative
output, an over-reliance on these links could result in a
general presumption of harm that would be unprincipled
and unsupported by empirical evidence. Kwoka has
argued that a presumption based on concentration would
make relatively few errors, particularly in light of the
costs of conducting a full analysis of each case and the
uncertainty of the gain in resulting accuracy. However,
his argument is based on data relating to price increases
from mergers and, as has been demonstrated, innovation
cannot be shown to react in the same manner, while the
success or number of errors from a presumption would
also not be measurable in a replicable way to the data he
relied on.74 Thus, such an approach would risk
over-enforcement and the unmeritorious prevention of
mergers that are incapable of overcoming a heightened
bar which favours the retention of numerous separate
competitors.75

Further, the Commission has not yet definitively
demonstrated that a reduction in the level of research and
development being carried out by undertakings in an
industry is directly harmful to the economy or consumers
in the manner which should be required in terms of
causation, as there is not a sufficiently clear harm
suffered. In this manner, it is important to consider the
recent judgment in CK Telecoms UK Investments v
Commission, where the General Court found that the
Commission was placing too much emphasis on the fact
that the parties operated on an oligopolistic market and
criticised the evidence adduced and standard of proof
applied in overturning its decision.76 The case could
become a very important precedent on causation and is
likely to reassert the importance of the standard of proof
in innovation mergers, as the General Court is clearly
unwilling to accept findings of a significant impediment
to effective competition without an extremely thorough
examination of potential harm on the relevant market.

G. Conclusion
A presumption of harm would clearly make it easier for
the Commission to prohibit proposed mergers, as the
potential harm to consumers would be already established
and it would be for the merging parties to disprove this
or demonstrate benefits that would outweigh the harm.
This could also result in the abandonment of a greater
number of mergers where the parties consider it unlikely
that they could overcome the presumption.77

Similarly, it could result in parties being required to
grant much more extensive remedies in order to satisfy
the Commission that concerns around harm to innovation
will be rectified, including divestment of assets. For
example, in Dow/DuPont, the parties were obliged to
divest a large part of DuPont’s herbicide and insecticide
businesses, as well as DuPont’s global R&D organisation.
Additionally, in Bayer/Monsanto the merger approval
was conditional on the divesture of an extensive remedy
package to address the innovation concerns, which
included divestment of Bayer’s global R&D organisation
for its broadacre seeds and traits.

However, while the Commission would be capable of
preventing a greater number of concentrations in
high-technology industries, this may inadvertently result
in a slower delivery of innovation to consumers in some
instances, if the mergers that are blocked would have
been advantageous in terms of combining resources or
the dissemination of products and services. As Gilbert
notes, it is socially costly to hold parties liable for conduct
that is unlikely to create harm.78

Madl similarly argues that heightened antitrust scrutiny
of overlapping transactions in the form of per se
condemnation would not produce significant welfare
gains for consumers relative to rule-of-reason review.79

Therefore, although a presumption would undoubtedly
benefit the Commission given the challenges of proving
harm to something as difficult to measure as innovation,
shifting the burden of proof could damage market
participants’ confidence in the Commission in the
long-run and potentially have an unwelcome chilling
effect on mergers. The Commission must accept that
innovation competition and price competition are
influenced differently by market concentration and, as a
result, it needs to adopt a nuanced, fact-intensive
approach, with a presumption that a merger’s effects on
innovation are neutral.80 Such an approach would strike
a better balance between effective protection of
competition in the EU and possible over-enforcement by
the Commission.

74Kwoka, Controlling Mergers and Market Power: A Program for Reviving Antitrust in America, pp.60–61.
75Muris, “Statement of Chairman Timothy J. Muris in the matter of Genzyme Corporation/Novazyme Pharmaceuticals, Inc.”, p.23 has stated that the introduction of a
presumption of harm “would have the effect of routinely blocking mergers likely to accelerate innovation”.
76CK Telecoms UK Investments [2020] 5 C.M.L.R. 13 at [118], the General Court held that the Commission must produce sufficient evidence to demonstrate with a ‘strong
probability’ that the competitive harmwould result from the concentration. The standard of proof settled upon is notably high and has been vociferously opposed bymembers
of the Commission, which has lodged an appeal against the decision (Commission v CK Telecoms UK Investments (C-376/20 P)).
77 For an example of a withdrawn merger application see Case M.7419—Teliasonera/Telenor/JV, withdrawn on 11 September 2015.
78Gilbert, “Innovation Matters: Competition Policy for the High-Technology Economy”, at Ch.2, section 4.
79Amy C. Madl, “Killing Innovation?: Antitrust Implications of Killer Acquisitions” (2020) Yale Journal on Regulation Online Bulletin 5, 52.
80Michael L. Katz and Howard A. Shelanski, “Mergers and Innovation” (2007) 74 Antitrust Law Journal 1, 6.
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Otherwise, rather than levelling the playing field with
the market participants that it is mandated to investigate,
the Commission risks tipping the scales too far in its own

favour in a manner that even the most beneficial mergers
may struggle to overcome.
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