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Competition law in attempt to understand (Luxury)
trademarks
Hanna Stakheyeva

International Trade Department, Bogazici University, Istanbul, Turkey

ABSTRACT
The paper analyses the legality of online sales bans in selective distribution
agreements in the EU, focusing on the “luxury brand image” justification as
per the CJEU judgements and the decisions of the EC and national
competition authorities. The paper questions the criteria for determining
what constitutes a luxury trademark, and whether it is fair to distinguish (or
even discriminate) between luxury and non-luxury trademarks, considering
that both should have effective control and choice of the distribution of their
goods. The paper concludes that the success of the selective distribution
system depends on the effective control the trademark owner exercises over
it, irrespective of whether or not it is covered by the aura of luxury.1 The
non-luxury brands currently may justify their restrictions on sales on third
party platforms under the unfair competition grounds. The selective
distribution system should aim at protecting trademark image, which may
not necessarily be luxury.

ARTICLE HISTORY Received 1 April 2021; Accepted 25 May 2021

KEYWORDS Trademark; luxury; selective distribution; online sales restriction; third party platforms;
competition law; justification; unfair competition

The issue of unauthorized sales in the online marketplace in the context
of selective distribution networks have become a hot topic nowadays.
In fact, trademarks and “[..] the fashion sector is currently under
the magnifying glass of numerous competition authorities […]”.2

This is particularly so due to the unclear (from the competition law
perspective) nature of the online sales prohibition clauses in the

© 2021 Informa UK Limited, trading as Taylor & Francis Group

CONTACT Hanna Stakheyeva hanna.stakheyeva@boun.edu.tr https://www.linkedin.com/in/
25071985/
1The paper does not deal with the exhaustion of trademark rights. Although a selective distribution
agreement is among the “legitimate reasons” which excludes the application of the exhaustion doc-
trine of the trademark after the goods have been put on the market, pursuant to Article 15 of the EU
Trademark Regulation (see Regulation (EU) 2017/1001 of the European Parliament and of the Council
of 14 June 2017 on the European Union trade mark, OJ L 154, 16.6.2017, p. 1–99).

2Martijn van Wanroij, ‘Brand Protection and European Competition Law’, Lexology [2015] <www.
lexology.com > accessed 25 July 2020.
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selective distribution agreements. The trademark law and competition
law both seem to be protecting the brand owners where the trademark
is covered by the aura of luxury and the restriction is necessary to
preserve the luxury image. The judgement of the Court of Justice of
the EU (CJEU) in Coty Germany3 is landmark in this regard. It is a com-
petition law case, which was initiated by the trademark owner.4 It
confirms that the owner of luxury trademark may prohibit authorized
retailers in a selective distribution system from selling its products on
third party online platforms. From the competition law perspective this
means that a selective distribution agreement aimed at preserving the
brand image of a product shall normally be compatible with Article
101(1) of the Treaty on the Functioning of the EU (TFEU) under
certain conditions; and online sales restrictions (not absolute) shall be
acceptable in the context of a selective distribution agreement as such
not restrictive by object. The case contributes to the evolution of the
strict approach of treating online sales restrictions as hard-core violations
and rather leaning towards a more lenient approach towards those under
the competition law. This could be explained by the competition law
trying to understand better the interests of the trademark owners, par-
ticularly those covered by the aura of luxury and of high reputation.

1. How do trademarks and competition law interact?

A trademark bears certain value. Luxury trademarks carry the image of
the products with the high value, reputation and exclusivity. Naturally,
those are to be protected with the help of intellectual property and com-
petition law, particularly in the era of e-commerce and rise of third-party
platforms, such as Amazon, eBay, etc.

Third-party platforms […] have not only brought a wider variety of choice to
consumers, but most importantly prompted a fierce intra-brand and price
competition between various suppliers and distributors resulting primarily
in a lower price level. However, this development particularly affected suppli-
ers of luxury products […].5

3Case C-230/16 Coty v Parfümerie Akzente [2017] ECLI:EU:C:2017:603.
4The CJEU reviewed the Coty case upon the German court application for a preliminary ruling. The
dispute was between Coty Inc. (Coty) and Parfümerie Akzente GmbH (Akzente, an authorized
offline distributor of Coty). Coty sued Akzente in the German court for violating a condition under
the selective distribution agreement that prohibited Akzente from selling Coty’s luxury products
(under brands Marc Jacobs, Calvin Klein and Chloe) on open third-party platforms (e.g. Amazon.de
etc.).

5Stefan Wartinger and Lukas Solek, ‘Restrictions of Third-Party Platforms within Selective Distribution
Systems’ (2016) 39(2) World Competition 291–305, Kluwer Law International.
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In such circumstances, from the competition law perspective it is impor-
tant to look at the vertical agreements (e.g. selective distribution) and
certain restrictions therein, which may or may not be justified depending
on the case or the nature of the brand. According to the EC’s E-Sector
Inquiry Report, 18% of retailers having agreements with their suppliers
contain marketplace restrictions:

[…] Marketplace restrictions encountered in the e-commerce sector inquiry
range from absolute bans to restrictions on selling on marketplaces that do
not fulfil certain quality criteria. Restrictions on the use of marketplaces are
mostly found in selective distribution agreements. They typically concern
branded goods, but are not limited to luxury, complex or technical goods.6

Online sales restrictions in the selective distribution agreements which
normally fall under prohibition of Article 101 TFEU may be justified
for the purpose of protecting the trademark. A trademark may be con-
sidered as an indicator of origin, and the online sales prohibition may
be viewed as a ‘logo clause’ aiming at avoiding the risk of consumer con-
fusion and believing that the product originates from the third party plat-
form. Additionally, trademarks serve as an indicator of value, social
prestige and reputation, which confirms the statement that trademarks
“have a much more complex function in the eyes of the consumer than
simply distinguishing one good from another.”7

Indeed, the problem of the competition law trying to understand the
trademarks has become a real one. “Antitrust law has never fully under-
stood the role of brands…”8 The number of competition law cases invol-
ving intellectual property aspects is not decreasing with each day and
seems that courts “[…] looking to reputation and loss of future customers
began importing brand ideas into the law.”9 We totally agree with such a
statement made by Deven R. Desai and Spencer Waller back in 2010.
Understanding trademarks is necessary for the respective competition
authorities to be able to take correct decisions. As correctly pointed out
by Maria Jose Schmidt-Kessen in 2018, “trademark law and EU compe-
tition law could establish a positive feedback loop.”10 No surprise that the

6Final Report on the E-commerce Sector Inquiry, European Commission Staff Working Document COM
(2017) 229 final [2017], para 40, <https://ec.europa.eu/competition/antitrust/sector_inquiry_final_
report_en.pdf> accessed 13 May 2021.

7Anne CWitt, ‘Restrictions on the Use of Third-party Platforms in Selective Distribution Agreements for Luxury
Goods’ (2016) 12(2–3) European Competition Journal 435–61, DOI: 10.1080/17441056.2017.1292718.

8DevenRDesai andSpencerWaller, ‘Brands, Competition, and the Law’ (2010) 2010(5) BYU LawReview1460.
9Desai and Waller, ‘Brands, Competition, and the Law’ (n 8) 1456.
10Maria José Schmidt-Kessen, ‘Selective Distribution Systems in EU Competition and EU Trademark Law:
Resolving the Tension’ (2018) 9(5) Journal of European Competition Law & Practice 304–316 <https://
doi.org/10.1093/jeclap/lpy022> accessed 13 May 2021.
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current trend among the competition authorities/courts is to have a
closer look at the nature of the trademarks, while assessing cases in
light of the competition rules.

Such a trend may be explained by the fact that a trademark may be
viewed as a source of the market power irrespective of the share of the
company in the market (mostly due to consumer loyalty),11 it may
shape certain definitions applied in the competition law (e.g. market,
power, liability etc.), and it may serve as a justification to anticompetitive
behaviour that otherwise would be absolutely prohibited under the com-
petition law.

The 2017 Coty judgement of the CJEU has proved that the nature of
the brand does matter for assessing whether the activity of the
company and the respective restrictions in agreements are in line with
the competition law. The CJEU, contrary to its position in Pierre Fabre
case, ruled in Coty that if the product is considered as luxury, this may
justify the anticompetitive (non-absolute) restriction to sell online (via
third party platforms) in the selective distribution agreement. Luxury tra-
demarks have proved to have a special position in the competition law.

Interestingly, in the competition case Coty the CJEU refers a lot to the
trademark case Copad12 in justifying its more favourable treatment of the
online sales restrictions in Coty. Hence, the CJEU implicitly relied on the
trademark law to justify its competition law judgment.

Below we provide highlights of the selective distribution agreements
and main concerns associated therewith from the competition law per-
spective. We move on with analysis of the CJEU judgments and practice
of the EC (as well as national competition authorites) with regards to the
online sales restrictions as part of the selective distribution systems. We
also provide some elaborations on Coty case and fairness of the CJEU’s
position from the perspective of the non-luxury segment. We conclude
that competition law can and should learn from the trademarks in
order to be coherent; and assessment of the nature/power of the brand
should be integrated in the antitrust analysis. At the same time, non-
luxury brands should also have the ability to exercise effective control
over their sales/distribution channels and right to prohibit online sales
via third party platforms if in their opinion this would be damaging for
the reputation, image and/or quality of their trademark.

11In the world of brands approaches to market definition should be working differently. Brand loyalty
should be enough to determine that a brand constitutes a distinct product market. Possession of a
strong brand may constitute a barrier to entry in the competition law analysis.

12Case C-59/08 Copad v Christian Dior [2009] ECR I-3421.
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In other words, a supplier operating a selective distribution system
(irrespective of the luxury/non-luxury status of his brand) should be
able to legitimately require quality standards for the use of the websites
that resell his goods, just as the supplier may require quality standards
for a brick-and-mortar shop or for selling by catalogue or for advertising
and promotion in general.

There should be a balance between preserving competition in online
markets on the one hand and allowing the trademark owners (and not
necessarily luxury ones) to have an efficient control over their selective
distribution systems with a view to preserving reputation and quality
of their products.

2. Selective distribution: overview

The distribution method may be directly linked to the image of a product
and considered as a factor of the quality of the goods. Following Copad
judgement, in case of luxury goods, the distribution method becomes a
factor of the quality of the goods: “[…] for these [luxury] goods the
manner of distribution was directly connected with the reputation of
the mark and therefore with the quality of the goods.”13

Selective distribution is the most common form of “protection” used
by the trademark owners while putting their products into the market.
This is quite understandable as it gives them the opportunity to select
with whom to deal: the supplier undertakes to sell the products con-
cerned only to distributors selected on the basis of specified quantitative
or qualitative selection criteria; and the selected distributors are prohib-
ited from selling the products concerned to other distributors not belong-
ing to the authorized distribution network.14 Selective distribution
agreements restrict on the one hand the number of authorized distribu-
tors and on the other the possibilities of resale.15 The possible compe-
tition risks are a reduction in intra-brand competition and, especially
in case of cumulative effect, foreclosure of certain type(s) of distributors,
softening of competition, as well as facilitation of collusion between

13Case C-59/08 Copad v Christian Dior [2009] ECR I-3421, para 24.
14The Vertical Block Exemption Regulation (“VBER”), Article 1(1)(e) defines selective distribution as a
system where: the supplier undertakes to sell the contract goods or services, either directly or
indirectly, only to distributors selected on the basis of specified criteria and where these distributors
undertake not to sell such goods or services to unauthorized distributors within the territory reserved
by the supplier to operate that system. See Commission Regulation (EU) No 330/2010 on the appli-
cation of Article 101(3) of the Treaty on the Functioning of the European Union to categories of vertical
agreements and concerted practices [2010] OJ L 102, pp. 1–7.

15Guidelines on Vertical restraints (EC), OJ C 130, 19.5.2010, p. 1–46, para 174.
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suppliers or buyers.16 To assess the possible anti-competitive effects of
selective distribution under Article 101(1) TFEU, an assessment in
light of qualitative criteria17 should be made.

It was the CJEU that first outlined the (qualitative) criteria for the
selective distribution agreement to be compatible with the competition
law. The CJEU’s ruling inMetro I18 clarified that the imposed restrictions
on the retailers in the selective distribution were not always caught by
Article 101(1) TFEU. As long as the producer chose retailers based on
objective criteria of a qualitative nature relating to the technical qualifica-
tions of the reseller and his staff and suitability of the trading premises,
and applied these criteria in a non-discriminatory fashion, there would
be no breach of competition law. The CJEU in 1980 added to the
Metro I formula that the legality of the selective distribution also
depended on the nature of the distributed product.19

These principles found their reflection in the Guidelines on Vertical
Restraints.20 In particular, (1) the nature of the product in question
must necessitate a selective distribution system to preserve its quality
and ensure its proper use; (2) resellers must be chosen on the basis of
objective criteria of a qualitative nature which are laid down uniformly
for all and made available to all potential resellers and are not applied
in a discriminatory manner, and (3) the criteria laid down must not go
beyond what is necessary.

In the light of the VBER, Article 101(1) TFEU normally does not apply
to selective distribution agreements on the condition that the market
share held by the supplier does not exceed 30% of the relevant market
on which it sells the contract goods or services and the market share
held by the buyer does not exceed 30% of the relevant market on
which it purchases the contract goods or services.21

Such exemption is not possible if the agreement contains hard-core
restrictions, such as the resale price maintenance (RPM), restriction of
active or passive sales to the end customers by members of a selective dis-
tribution etc. Hence, the restriction to sell online falls under the category
of the severe restrictions of competition which should be excluded from

16Guidelines on Vertical restraints, para 175.
17The Guidelines provides a distinction between the qualitative and quantitative criteria, the latter being
considered as more problematic from the competition law perspective as it limits the potential number
of dealers by requiring minimum or maximum sales, by fixing the number of dealers, etc.

18Case C-26/76 Metro I [1977] EU:C:1977:167.
19Case 31/80 L’Oréal v De Nieuwe AMCK PVBA [1980] ECR 3775, para 16.
20Guidelines on Vertical Restraints, para 176.
21Regulation No 330/2010, Article 3(1).
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the benefit of the block exemption regulation irrespective of the market
share of the undertakings concerned. However, the CJEU and the
recent practice of the EC seem to have been deviating from treating
online sales restrictions as hard-core violations, meaning that those are
not per se prohibited, and hence the trademark owners have a chance
to prove that those restrictions are necessary for their selective distri-
bution system. Let us look at the respective cases supporting this more
lenient approach in more detail.

3. Legal v illegal online sales restrictions

3.1. CJEU’s position: Coty

On 6 December 2017 the CJEU delivered a long awaited preliminary
ruling in Coty.22 The judgment follows the Advocate General’s opinion
and provides guidance on the legality of online sale restrictions in the
selective distribution agreements in the EU, focusing on the luxury
brand image justification of those restrictions.

The CJEU reviewed the case upon the application of the German court
for a preliminary ruling. The dispute was between Coty Inc. (Coty) and
Parfümerie Akzente GmbH (Akzente, an authorized offline distributor
of Coty). Coty sued Akzente in the German court for violating a condition
under the selective distribution agreement that prohibited Akzente from
selling Coty’s products sold under brands Marc Jacobs, Calvin Klein
and Chloe on the open third party platforms such as (Amazon.de etc.).

The CJEU supported the Advocate General’s opinion in this case, and
generally confirmed that a selective distribution agreement aimed at pre-
serving the brand image of a product shall normally be compatible with
Article 101(1) TFEU under certain conditions; and online sale restric-
tions (if not absolute) shall be acceptable in the context of a selective dis-
tribution agreement as such not restrictive by object.

The judgment is important in relation to the following:

. The Criteria for the selective distribution network. The CJEU refers23

to its previous judgement in Pierre Fabre24 to confirm that a selective

22ibid Case C-230/16.
23Case C-230/16, para 24.
24Case C–439/09, Pierre Fabre Dermo-Cosmétique v Commission and others [2011] ECR I-9419. The case is
about the de facto complete ban imposed by Pierre Fabre on distributors on the sale of its cosmetics
and personal care products via the internet. The court emphasized that: (46) The aim of maintaining a
prestigious image is not a legitimate aim for restricting competition and cannot therefore justify a

EUROPEAN COMPETITION JOURNAL 7



distribution is outside the prohibition of Article 101(1) TFEU, to the
extent that (1) re-sellers are chosen on the basis of objective criteria
of a qualitative nature, laid down uniformly for all potential re-
sellers and not applied in a discriminatory fashion, that (2) the charac-
teristics of the product in question necessitate such a network in order
to preserve its quality and ensure its proper use and, finally, that (3) the
criteria laid down do not go beyond what is necessary.

. “Necessity” of the online sales restriction may be explained by the need
to preserve the quality of the luxury goods. The quality of such goods is
not just the result of their material characteristics, but also “of the
allure and prestigious image which bestow on them an aura of
luxury.”25 The image enables the consumers to distinguish them
from the similar goods. Hence, any impairment to that aura of
luxury may affect the actual quality of those goods.26

. Nature of the online sales restriction. The online sales restriction at
issue is not absolute. It applies solely to the internet sales of the con-
tract goods via third-party platforms which operate in a “discernible
manner”27 towards consumers. Hence, authorized distributors shall
be permitted to sell the contract goods online: both (1) on their own
websites (as long as they have an electronic shop window for the auth-
orized store and the luxury aura of the goods is preserved), and (2) via
unauthorized third party platforms when the use of such platforms “is
not discernible to the customer”.28 Such online sales restriction pro-
vides the supplier with a guarantee that the goods in question will
be exclusively associated with the authorized distributors,29 which is
one of the objectives sought when recourse is made to the selective dis-
tribution system.

As seen, the CJEU in Coty took a more lenient approach towards the
online sales restrictions as compared with Pierre Fabre case. In Pierre

finding that a contractual clause pursuing such an aim does not fall within Article 101(1) TFEU. Article
101(1) TFEU must be interpreted as meaning that, in the context of a selective distribution system, a
contractual clause requiring sales of cosmetics and personal care products to be made in a physical
space where a qualified pharmacist must be present, resulting in a ban on the use of the internet
for those sales, amounts to a restriction by object within the meaning of that provision where, follow-
ing an individual and specific examination of the content and objective of that contractual clause and
the legal and economic context of which it forms a part, it is apparent that, having regard to the prop-
erties of the products at issue, that clause is not objectively justified.

25Case C-230/16, para 25.
26The CJEU refers to 2009 judgement in Copad, Case C–59/08, para 24–26.
27Case C-230/16, para 52.
28Case C-230/16, para 55.
29Case C-230/16, para 44.
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Fabre the CJEU held that an absolute online sales ban on retailers violated
Article 101(1) of the TFEU and “the aim of maintaining a prestigious
image is not a legitimate aim for restricting competition.”30 In Coty
the court ruled that restrictions to sell at online platforms is not a hard
core restriction prima facie, and in fact such restriction may be
justified by the aura of luxury on condition that “resellers are chosen
on the basis of objective qualitative criteria in a non-discriminatory
fashion, and the criteria do not go beyond what is necessary”. The differ-
ence of the two cases may be explained by “absolute” and “non-absolute”
nature of the restriction to sell online, hence leading to conclusions on
“hard-core” and “not a hard-core” violations respectively.31

In assessing the proportionality of the restriction in Coty, among the
crucial factors were that the ban did not eliminate the internet entirely
as a sales tool for authorized distributors, and that the online platforms
did not constitute the most relevant outlet for the online sales.32 Based
on that the CJEU ruled that the restriction to sell online did not go
beyond what was necessary to preserve the luxury image of the goods
in question.

The CJEU referred a lot to the trademark case Copad in justifying its
more favourable treatment of the online sales restrictions in Coty.33

30Case C–439/09, para 46.
31Case C-230/16, para 52.
32Case C-230/16, para 54. The CJEU referred to the EU Commission’s Preliminary Report on the E-Sector
Inquiry, which had found that the main distribution channel, in the context of online distribution, were
distributors’ own online shops. Over 90% of distributors surveyed had their own online shop in place.

33See Case C-230/16, para 25–27. The Copad case is the trademark case regarding proceedings brought
by Copad against Christian Dior, in respect of the sale, by SIL to Copad, of goods bearing the Christian
Dior trademark, in contravention of a licence agreement between SIL and Dior. Dior entered into a
trademark licence with a French company, Societe Industrielle Lingerie (“SIL”) for the manufacture
and distribution of luxury corsetry bearing the Christian Dior trademark. The licence included a pro-
vision that sales by SIL must be within a selective distribution network which prevented them from
selling the corsetry to discount retailers, mail order companies, door-to-door sales companies or com-
panies selling within private houses without Dior’s written consent “in order to maintain the repute
and prestige of the trademarks.” Desperate financial circumstances for SIL caused them to approach
Dior for such consent which was refused. Nevertheless, SIL decided to proceed with selling the Chris-
tian Dior branded corsetry to Copad SA, a discount retailer, in breach of its licence. The EU legislation
provides for specific criteria which entitle the licensor to invoke its trademark rights against the licen-
see, e.g. a term stipulated in Article 8(2) of the EU Regulation 40/94 relating to “the quality of the goods
manufactured or the services provided by the licensee.” The ECJ held that this should be interpreted
widely so that the term “quality” did not just mean the material characteristics of the goods but should
specifically include “the allure and prestigious image which bestows on those goods an aura of luxury.”
The Court concluded that “SIL’s sale of Christian Dior branded goods to Copad was held to be not only
a breach of its licence with Dior, but also a breach of a provision which specifically sought to protect
the repute and prestige of the Christian Dior brand which would thus be caught by Article 8(2).” Hence,
it was confirmed in Copad judgement that brand owners like Dior may be able to assert its trademark
rights to oppose further re-sale by discount retailers like Copad if such re-sale damages the aura of
luxury of a brand. See also “The European Court of Justice protects the “aura” of luxury brand,” Har-
bottle (2010) <https://www.harbottle.com/news/the-european-court-of-justice-protects-the-aura-of-
luxury-brands/> accessed 10 February 2021.
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In particular, the Copad case is cited in assessing the necessity of the
selective distribution system by invoking the “allure and prestigious
image” of the goods which “bestow on them an aura of luxury”, that
the “aura of luxury is essential in that it enables the consumers to dis-
tinguish them from similar goods” and that the “impairment of that
aura of luxury is likely to affect the actual quality of those goods”.34

The CJEU eventually concludes that (1) selective distribution is an appro-
priate means to preserve the luxury image of the luxury goods, (2) it con-
tributes to sustaining the quality of those goods, and (3) a restriction to
sell online must also be regarded as aiming at preserving the quality
and luxury image of those goods.35

Hence, the CJEU implicitly relied on the trademark law case to
justify its competition law judgment. The cases shows how the compe-
tition law and trademark law considerations are integrated in the area
of selective distribution, as well as demonstrates the shift from treating
online sales restrictions as hard-core ones towards their efficiency
based assessment.

3.2. EC’s position: Guess

Let us look at the approach of the European Commission (EC) to the
online sales restrictions. The Guidelines on Vertical Restraints state
that within a selective distribution system

the dealers should be free to sell, both actively and passively, to all end users,
also with the help of the internet. Therefore, the EC regards as a hard-core
restriction any obligations which dissuade appointed dealers from using the
internet to reach more and different customers […].36

At the same time, part 4 of the Guidelines states that there are individual
cases of hard-core sales restrictions may fall outside Article 101(1) TFEU
or may fulfil the conditions of Article 101(3) TFEU in light of their effects
and efficiencies. A particular attention is drawn to the distribution of new
brands or brands that are being sold on a new market.37

34Case C–59/08, para 25.
35Case C-230/16, para 46.
36Guidelines on Vertical Restraints, para 56.
37Guidelines on Vertical Restraints, para 61: A distributor which will be the first to sell a new brand or the
first to sell an existing brand on a new market, thereby ensuring a genuine entry in the relevant
market, may have to commit substantial investments to start up and/or develop the new market
where there was previously no demand for that type of product in general or for that type of
product from that producer. Such expenses may often be sunk and in such circumstances it could
well be the case that the distributor would not enter into the distribution agreement without

10 H. STAKHEYEVA



The E-Sector Inquiry Report stresses38 that online platform bans should
generally not be considered as hard-core restrictions under Article 4 (b)
and (c) of the VBER. According to Maria José Schmidt-Kessen, together
with the CJEU’s judgment in Coty, “this sits in direct tension with the prac-
tices of national competition authorities that had found online platform
bans to be contrary to Article 101 TFEU in several decisions”39

However, in our opinion, the EC’s position combined with Coty may
signal that the online sales bans would not always be compatible with
the competition law, rather they are subject to the case-by-case assessment
and may be exempted “when justified by the market situation.”40 We agree
that there are trademark interests that should be taken into account while
evaluating the online sales restrictions under the competition rules.

In Guess,41 the EC fined the company approx. EUR 40 million for the
online sales restriction in the selective distribution agreement with its
retailers. Unlike in Coty, this online sales restriction contained absolute
ban for the selected retailers, unless explicit authorization from Guess
to conduct online sales was obtained.42 Additionally, there were no
quality criteria specified for deciding whether or not to grant that auth-
orization, hence whether or not to allow the authorized retailers to sell
online.43 In the EC’s view, such e-commerce strategy favoured and pro-
tected its own online shop/sales activities as opposed to “ensuring com-
pliance with a set of objective quality criteria within a selective
distribution system”.44

protection for a certain period of time against (active and) passive sales into its territory or to its cus-
tomer group by other distributors.

38The E-Sector Inquiry Report, para 42.
39Schmidt-Kessen, ‘Selective Distribution Systems in EU Competition and EU Trademark Law’ (n 10).
40The E-Sector Inquiry Report, para 43.
41Case COMP/AT.40428, Guess [2018] <https://ec.europa.eu/competition/antitrust/cases/dec_docs/
40428/40428_1205_3.pdf> accessed 15 April 2020.

42The practical instruction within Guess Europe was that “[…] all sales made through the Internet must
be authorized by the E-Commerce department. Accordingly, the E-Commerce department was
entrusted with the authorisation process of both pure online and hybrid retailers” (see para 62). It
is important to note that the decision to grant authorization was not based on a list of set quality cri-
teria. Guess Europe did not have any document containing a written list of quality criteria for websites,
as it never formally adopted any such criteria for online sales activities (see Case COMP/AT.40428 para
62).

43Guess’ employees were aware of the fact that selection criteria could be used to cut the number of
distributors selling Guess products through the internet in line with Guess’ e-commerce. As one of
the e-mails containing instructions to Guess employees explains: “[…] e-commerce team will
decide on which customers we will work with. Again, less is more. We need to set up very clear criteria
which will help us not to answer positively on every request.” See Case COMP/AT.40428, para 54. (56)
The restrictive online sales policy is also confirmed by Guess in its official legal statement on eBay’s
website: “GUESS does not permit third parties to sell its apparel products on the World Wide Web.”
And by an internal e-mail exchange [Internal document regarding Guess’ business strategy].

44Case COMP/AT.40428, para 55.
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The EC relied on provisions of Pierre Fabre45 and Metro I judge-
ments that selective distribution is allowed by Article 101(1) TFEU if
the retailers are chosen on the basis of (1) objective qualitative criteria,
(2) laid down uniformly for all potential retailers and (3) not applied
in a discriminatory manner and (4) that the nature of the product in
question necessitate such a selective network in order to preserve it
quality and proper use. Such criteria must not go beyond what is
necessary.

The EC in Guess refers to Coty judgement, but refrains from mention-
ing “luxury” justification applied by the CJEU. Instead, the EC more pol-
itically correctly states that in Coty, the CJEU held that “a specific
contractual clause within a selective distribution agreement which
pursues a legitimate objective is lawful under Article 101(1) of the
Treaty only if the quality criteria are laid down ‘uniformly’ and ‘not
applied in a discriminatory fashion’”.46

Since the written authorization requirement was not linked to
any specified quality criteria, the EC decided that its main objective
was to restrict sales on authorized retailers’ websites, to protect
Guess’ own online sales activities from intra-brand competition by
its authorized retailers and to facilitate market partitioning. There-
fore, the written authorization requirement constituted a restriction
of competition by object within the meaning of Article 101(1) of
the TFEU.

Can Guess be considered as a luxury brand? How to assess this? Even if
assuming it is, the Coty “luxury” image justification cannot really be
applied in this case since the ban to sell online was absolute (whereas
in Coty, the authorized retailors could sell via their websites, only the
use of third-party platforms was restricted for the purposes of selling
the products in question).

To sum up, in our opinion a total ban to sell at the third party plat-
forms without taking into account the characteristics of those platforms
shall be viewed as disproportionate approach. At the same time, it should
not be classified as a hard-core restriction47 under the competition law if
the distributor has other options to sell the goods online.

45Case C-439/09, para 41.
46Case COMP/AT.40428, para 130.
47Our conclusion in essence reflects the opinion of Anne C Witt, see ‘Restrictions on the Use of Third-
party Platforms in Selective Distribution Agreements for Luxury Goods (2016) European Competition
Journal.
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3.3. Practice of other jurisdictions

3.3.1. Nike – the Netherlands, 2017
The case concerns proceedings of Nike European Operations Nether-
lands B.V. (NEON) initiated against Action Sport SOC. COOP, A.R.L.
(Action Sport), an Italian retailer of Nike’s sportswear, footwear and
related products in relation to violation of the requirements of the selec-
tive distribution system by reselling at third party platforms.48

Action Sport was a member of NEON’s selective distribution system in
the EU. It offered Nike products on Amazon contrary to NEON’s distri-
bution policy, which outlined clearly a list of authorized retailors includ-
ing online ones. Amazon was outside of this list of authorized online
retailers. Such actions led to termination of agreement with Action
Sport without any claim for damages. The NEON requested the declara-
tory judgement of the court regarding this. Action Sport relied on inva-
lidity of that contractual restriction as being contrary to competition law.

The court in this case found that the NEON’s policy did meet the
objective qualitative criteria for selecting distributors, and it were not
applied in discriminatory nature. Additionally, the selective distribution
system was objectively necessary considering the characteristics and
nature of the products in question – luxury goods. Hence, the court con-
cluded that Nike products shall be viewed as luxury products and the
NEON’s policy was aimed at preserving the trademark image. Moreover,
prohibition to sell products via non-authorized online platform was
justified by the aim of the selective distribution system.

3.3.2. ASICS – Germany, 2017
The case concerns restrictions of online sales, this time ASICS running
shoes and German approach.

Unlike the Dutch approach described above, the per se prohibition of
sales via online marketplaces was not considered as permissible quality
requirement by the German Competition Authority in 2015 (and ulti-
mately confirmed by the German Court in December 2017), since the
business model of the “online marketplace” as such does not harm the
product image.49 The manufacturer shall be able to regulate the sales

48A Kmiecik, ‘Dutch Court Renders Judgment On Legality Of Nike’s Platform Sales Restrictions’ (2017)
<http://www.mondaq.com/x/650362/Antitrust+Competition/Dutch+Court+Renders+Judgment+On
+Legality+Of+Nikes+Platform+Sales+Restrictions> accessed 15 July 2020.

49‘Unlawful restriction of online sales of ASICS running shoes’, Bundeskartellamt, Press release (2015)
<https://www.bundeskartellamt.de/SharedDocs/Meldung/EN/Pressemitteilungen/2015/27_08_2015_
ASICS.html> accessed 1 September 2020.
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by authorized retailers via online marketplaces by applying less “drastic”
measures than prohibition. Additionally, such restrictions were not
necessary to protect the trademark image since the increased competition
on price that results from online marketplaces does not necessarily
damage the trademark reputation. It is worth emphasizing that the
restriction in this case was imposed on authorized distributors who
had been selected and on whom requirements for product presentation
and customer service could be imposed.

German approach signals the importance of online market place for
business, particularly those of small and medium-size retailers.50

The German court in this case did not apply Coty line of reasoning as
it did not consider ASICS running shoes as luxury goods. It did not
provide any guidance also on what constitutes luxury or not. The only
guidance in relation to “luxury” in this case was given by the German
competition authority back in 2015 stating that the mere fact that a
product of a high quality and is sold under a registered trademark did
not automatically give it an “aura of luxury”.51

In our opinion both trademarks Nike and ASICS can be considered of
the same luxury level (at least in a specific sector, e.g. running and tennis).
However, as seen from these two examples, different jurisdictions and
authorities have different vision of what is covered by the aura of
luxury and what is not. This seems to be proving that the concept of
luxury is rather subjective or may be even related to the value of the
company.

3.3.3. Caudalie – France, 2017
In this case first the platform bans were considered as restrictive of com-
petition (by the Paris Court of Appeal), and eventually recognized as
neither in line with nor contrary to competition law (by the French
Supreme Court). Rather, the Supreme Court criticized the “way the
lower court substantiated its judgement”52 by stating that the latter did
not explain how the platform bans in the case amount to hard-core
restrictions under the EU competition rules.

50J Boudet, ‘German Bundeskartellamt’s Decision against Online Sales Restrictions by ASICS Ultimately
Confirmed’ (2018) VIII(108) National Law Review 2018 <https://www.natlawreview.com/article/
german-bundeskartellamt-s-decision-against-online-sales-restrictions-asics> accessed 5 September
2020.

51Boudet, ‘German Bundeskartellamt’s Decision’ (n 50).
52Steptoe and Johnson, ‘Waiting for Coty: French Supreme Court Takes a Cursory Look at Platform Bans’
(2017) Lexology <https://www.lexology.com/library/detail.aspx?g=fbe1a3e1-c6ce-48d3-b664-
0f91e0b1c451> accessed 1 September 2020.
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The dispute over a selective distribution network arose between a cos-
metic manufacturer Caudalie and eNova online platform. Distributors in
this case were prohibited from distributing on online platforms, but only
via their own websites. eNova disregarded such prohibition and sold pro-
ducts on its platform. According to Caudalie, “eNova allowed authorized
distributors to act in breach of the platform ban”.53

The case in question is a pre-Coty one, hence at the time of the ruling
there were still uncertainties as to the online sale bans, which were
answered partially by the CJEU later on with the Coty ruling.

3.3.4. L’Oreal and Landoll – Italy, 2018
In the first case L’Oréal objected actions of its major distributor IDS
International Drugstore Italia claiming that the latter violated the
quality requirements under the selective distribution agreement by
selling L’Oréal products through its drugstores and on its own websites,
by displaying products in a messy manner, with big discount54 etc. The
Italian court ruled that the selective system of L’Oréal was legal, as the
quality requirements were objective and non-discriminatory. It cited
Coty judgement, as well as Regulation EU 330/2010.

The judgement discusses the issue of aura of luxury only in the context
of trademark exhaustion, which is not the subject of this article, but
nevertheless it is interesting to look at the reasoning of the court in
this regard. The Court of Milan ruled that (for the selective distribution
system to be considered as a legitimate reason to exclude trademark
exhaustion) it is necessary to show that (1) the product is luxury, and
(2) concrete existence of harm/prejudice to the prestige of the trade-
mark,55 as opposed to only demonstrating that the actions of the retailer
outside the distribution network contradict the quality standards set by
the selective distribution agreements.

The concept of prejudice to the prestigious image of the trademark is
better explained in Landoll case.56 The Court of Milan ruled that present-
ing the Landoll products in the same manner as any other generic
product sold in the online platform, even of inferior quality, and

53Steptoe and Johnson, ‘Waiting for Coty’ (n 52).
54Case no. 38739/2018, L’Oreal Italia S.p.a. and Helena Rubinstein Italia S.p.a. v. IDS International Drugstore
Italia S.p.a. [2018] Court of Milan // F Banterle, ‘Two Recent Decisions on Selective Distribution and
Infringement of Luxury Trademarks from the Court of Milan’ (2019) <https://iplens.org/2019/02/06/
two-recent-decisions-on-selective-distribution-and-infringement-of-luxury-trademarks-from-the-
court-of-milan/> accessed 25 August 2020.

55Fratti, ‘Selective Distribution for Luxury Cosmetics’.
56Case no. 44211/2018, Landoll s.r.l. v. Mecs S.r.l. [2018] Court of Milan. The case also concerned online
sales bans in the selective distribution network, as well as trademark rights.
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without professional advice on how to use those products were enough to
cause a prejudice to the trademarks.57

Both judgements of the Court of Milan support the legitimacy of
the selective distribution networks, and refer to Copad and Coty jud-
gements. At the same time Italian court judgements go even further
as compared with Coty, where a simple absence of the contractual
agreement between the trademark owner and the third-party platform
may serve as a ground to conclude that there is a potential non-com-
pliance with the quality requirements that are imposed on authorized
distributors and a risk of “deterioration of the online presentation of
those goods” liable to affect their luxury image.58 In any case, all the
judgements discussed are emphasizing on the role of the (luxury)
nature of the product to be able to apply a more lenient approach
from the competition law perspective to certain restrictions and/or
exemptions.

In our opinion, which is in line with A. Fratti’s,59 selective distri-
bution agreement should always serve a basis for protecting the
image of the trademark, and hence any sale outside of the system
may cause harm to the trademark owners, as well as to the authorized
distributors who strictly comply with the contractual obligations.
Hence, proving the actual harm to the brand should not be required.
It is suffice to demonstrate that the actions are outside the selective
distribution agreement, which is in place to protect the reputation
and image of the trademark.

4. Justifications to restrictions: the aura of luxury

While the CJEU in Coty (as well as some of the national courts as dis-
cussed in Section 3.3.) relied of the aura of luxury in justifying the restric-
tion, it does not give any guidance as to what constitutes “luxury” and the
criteria for determining whether the product is covered by the “aura of
luxury”.

The CJEU simply stated that the online sales restriction enables the
supplier of the luxury goods to check that the goods will be sold online
in “an environment that corresponds to the qualitative conditions that

57F Banterle, ‘Two Recent Decisions on Selective Distribution and Infringement of Luxury Trademarks
from the Court of Milan’ (2019) <https://iplens.org/2019/02/06/two-recent-decisions-on-selective-
distribution-and-infringement-of-luxury-trademarks-from-the-court-of-milan/> accessed 25 August
2020.

58Case C-230/16, para 48–49.
59Fratti, ‘Selective Distribution for Luxury Cosmetics’ (n 55).
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it has agreed with its authorised distributors.”60 Non-compliance with the
qualitative conditions entitles the supplier to take an action against the
distributor on the basis of the distribution agreement between the
parties; however, since there is no contractual relationship between the
supplier and third party platforms, the supplier is prevented from
demanding (and checking) the third party platform to comply with the
quality requirements for the distribution of the products, hence there is
“a risk of deterioration of the online presentation of those goods which
is liable to harm their luxury image”.61

Copad ruling states that luxury goods are “high class goods”,62 not just
the “result of their material characteristics, but also of the allure and pres-
tigious image which bestows on them an aura of luxury”63 Still no precise
definition of what “luxury” is. Let us look at various definitions of the
“luxury.”

“The concept of ‘luxury’ has become more ambiguous due to the
increased accessibility of ‘luxury’ products in the recent years”64 as well
as the markets becoming more digitalized. This has led to emergence
of new perception of what constitutes a luxury product. Additionally,
the concept of luxury may be rather subjective and vary from person
to person, from case to case, hence it is almost impossible to come up
with a universal definition thereof.

Historically, the luxury products are associated with wealth, power and
exclusivity, as well as the satisfaction of “non-basic necessities”.65 Luxury
is defined as “a state of great comfort or elegance, especially when invol-
ving great expense”.66 These two definitions equate luxury with price and
high expense. Luxury as something that is not affordable or possessed by
everyone67 seems to become as an obsolete definition due to a change in
the consumption level in the modern world and almost everyone having a

60Case C-230/16, para 47.
61Case C-230/16, para 49.
62Case C-59/08, para 25.
63Case C-59/08, para 24. See also, to that effect, Case C-337/95 Parfums Christian Dior SA & Parfums
Christian Dior BV v. Evora. BV [1997] ECR 1-6013 712, para 45. Neither judgement defines “luxury”
unfortunately, which creates ambiguity in its interpretation and application.

64R Akther, ‘Redefining the Meaning of Luxury Goods: A Conceptual Paper’ (2014) the Pennsylvania State
University 2, <http://citeseerx.ist.psu.edu/viewdoc/download?doi=10.1.1.853.215&rep=rep1&type=
pdf> accessed 20 July 2020.

65A Brun and C. Castelli, ‘The Nature of Luxury: A Consumer Perspective.’ (2013) 41(11/12) International
Journal of Retail & Distribution Management (Bingley: Emerald Group Publishing Limited) 823–47.

66Oxford Dictionary (2014). <http://www.oxforddictionaries.com/definition/english/luxury?q=luxury>
accessed 4 March 2020.

67K Wiedmann, N Hennigs, and A Siebels, ‘Measuring Consumers’ Luxury Value Perception: A Cross-Cul-
tural Framework’(2007) 2007(7) Academy of Marketing Science Review <http://www.amsreview.org/
articles/wiedmann07-2007.pdf> accessed 4 March 2020.
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right to access luxury.68 There is also a theory saying that price is not a
key parameter when purchasing products but rather so the quality.69

As long as the quality meets the consumers’ expectations, the trademark
owners may charge a premium price and consider themselves as luxury.
There is also a belief that the definition of luxury depends on the social
and/or economic situation/crisis in the country, when even purchasing
a lipstick or a chocolate may be viewed as luxury and used to assess
the quality of one’s life (so called “lipstick effect”).70 Luxury is very
often viewed as something with higher value and increased practicality
“indicating this is the near-disappearance of the ‘logo-covered product’
in the marketplace”.71

Current literature identifies several factors that can potentially
influence consumers’ perception of luxury goods:72 country of origin,
availability of counterfeit (the main difference between original and
counterfeit products, apart from price, is the quality, hence if consumers
can “recognize and be reminded of the quality of authentic products, they
may be willing to pay premium prices”73), social perceptions and desire
to position oneself in one specific group,74 (which may also be affected by
the income, education and occupation of consumers), and Internet/new
media for selling goods, which may in fact devalue the status of the high-
priced goods.75

The above confirms that there is a clear ambiguity in definition of
luxury, which will be left for the discretion of the authorities/courts to
define depending on the circumstances of the case. Therefore, in order
to be on a safer side luxury trademark owners or those that considered
themselves so, who have created the selective distribution network and

68J Kapferer and V Bastien, The Luxury Strategy: Break the Rules of Marketing to Build Luxury Brands (2nd
edn, Kogan Page Ltd 2012) 408 p.

69G Prendergast and C Wong, ‘Parental Influence on the Purchase of Luxury Brands of Infant Apparel: An
Exploratory Study in Hong Kong’ (2003) 20(2) Journal of Consumer Marketing 157–69.

70J Wilson, ‘Inconspicuous Branded Consumption Is the New Business Buzzword in Retail’ (2014) <http://
www.huffingtonpost.co.uk/jonathan-ajwilson/inconspicuous-branded-con_b_4734255.html>
accessed 4 March 2020.

71Blue Carreon, ‘How The Uncertain Economy Is Changing The Definition Of Luxury’, Forbes 2011
<https://www.forbes.com/sites/bluecarreon/2011/11/15/how-the-uncertain-economy-is-changing-
the-definition-of-luxury/?sh=417491761c39> accessed 4 March 2021.

72R Akther, ‘Redefining the Meaning of Luxury Goods: A Conceptual Paper’ (2014) 2(2) The Beagle, Uni-
versity of Greenwich, <https://journals.gre.ac.uk/index.php/beagle/article/download/145/161>
accessed 4 March 2020.

73Akther, ‘Redefining the Meaning of Luxury Goods’ (n 72).
74M Husic and M Cicic, ‘Luxury Consumption Factors’ (2009) 13(2) Journal of Fashion Marketing and Man-
agement 231–45.

75A Adams, ‘Luxury Consumers Value Products, Not Buying Experiences.’ Forbes 2013, <https://www.
forbes.com/sites/arieladams/2013/05/23/luxury-consumers-value-products-not-buying-experiences/?
sh=5fda7bf84fe5> accessed 4 March 2021.
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included certain online sale bans in their policy to protect their trademark
image, are highly advised to include in their agreement specific reference
to the protection of the prestigious and luxurious image and reputation of
the trademark. This small step would enable the trademark owner to
invoke its rights against any reseller in breach of the contractual obli-
gations, including those operating outside its selective distribution
network, as well as prove that they are compliant with the competition law.

The non-luxury brands currently may also justify their restrictions on
sales on third party platforms under the unfair competition grounds:
selling products bearing a trademark by third parties that do not
belong to the selective distribution network (and who are aware about
the existence of the selective distribution agreement) may be viewed as
an act of unfair competition.

In our perception “luxury” should be understood as quality. However,
not only luxury brands are after the reputation of quality brands/goods.
Hence, they should also be given a right to have a better control over their
distribution network and impose online sales restrictions under certain
circumstances without being accused of violating the competition law.

5. Conclusion

Online sales restrictions are designed and used to protect the trademark
image, hence, in some circumstances they are allowed in the context of
the selective distribution. It is crucial that the restrictions are not absolute
to remain within the boundaries of competition law. Important take away
from the Coty judgement – online third party platform sales bans are not
perceived as hard-core restrictions any longer, and they may be exempted
under the VBER.

Based on the analysis of cases conducted in the article, it is fair to say
that there is no need to look for a justification for the online sales restric-
tions in the selective distribution network under the competition law
considerations; rather, the existence of the trademark protecting the
branded goods should in itself be considered as such justification. Trade-
marks do not simply help to distinguish one good from another, but also
attach certain value and social prestige thereto. This is a core function
that should be considered by the competition law in justifying online
sale bans in selective distribution agreements.

More interaction between competition law and trademarks should be
beneficial for a more coherent development of the competition and trade-
mark law.
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Since there is a clear ambiguity in definition of luxury, distinction
between luxury and non-luxury should not be the core of the assessment
of the legality of the restriction under the competition law. Rather a case-
by-case analysis is required to ensure fairness.

In our perception “luxury” should be understood as quality. However,
not only luxury brands are after the reputation of quality brands/goods.
Hence, they should also be given a right to have a better control over their
distribution network and impose online sales restrictions under certain
circumstances without being accused of violating the competition law.

After Coty, and considering the evolving approach of the EC towards
online sales restrictions as not being hard-core restrictions, it appears that
non-luxury brands may still be granted an exemption from the online
sales/platform ban in selective distribution under the VBER if it falls
below the market share threshold and do not have anticompetitive effects.

To be on a safer side luxury trademark owners or those that consider
themselves so, who have created the selective distribution network and
included certain online sale bans in their policy to protect their trademark
image, are highly advised to include in their agreement specific reference
to the protection of the prestigious image and reputation of the trademark.
Such small step would enable the trademark owner to invoke its rights
against any reseller in breach of the contractual obligations, including
those operating outside its selective distribution network, as well as
prove that they are compliant with the competition law.
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