
ASSESSING THE STRATEGIC SITUATION UNDERLYING INTERNATIONAL 

ANTITRUST COOPERATION 

I. INTRODUCTION 

There is a longstanding debate over whether there is a need to create an international 

antitrust regime that could better respond to the new economic environment, increased cross-

border business activities, and the integration of markets. Those who oppose the creation of 

an international antitrust regime suggest that effective international regulation can sometimes 

be achieved through as little cooperation as possible while still reducing the conflicts among 

legal systems and, hopefully, making agreement easier to achieve.1 They argued that 

American placed too great confidence in the ability of multilateral organizations such as the 

World Trade Organization (WTO).2 They questioned whether the benefits from such forms 

of cooperation are worth the costs.3 

Proponents of the creation of an international antitrust regime emphasize recent trade 

liberalization, which governments have historically employed to promote or protect their 

national interests, will induce states to use antitrust laws to pursue the same objectives.4 

Professor Andrew Guzman, one of the leading proponents of the wisdom of an international 

antitrust regime, claimed that states attempt to "externalize the costs and internalize the 

benefits of the exercise of market power across borders" to maximize their national interest.5 

He assumes that this behavior leads states to choose the appropriate level of antitrust 

regulation based on their trading status as a net-importer or a net-exporter.6 According to his 

theory, a net-importer country tends to adopt stricter-than-optimal antitrust standards since it 

does not internalize costs of overenforcement, which are primarily borne by foreign 

                                                             
1 See, e.g., Ralph Nader, Preface to LORI WALLACH AND MICHELLE SFORZA, WHOSE TRADE ORGANIZATION?: CORPORATE 
GLOBALIZATION AND THE EROSION OF DEMOCRACY, at ix, xi (1999) (arguing that WTO decisions on trade issue is anti-
democratic and thus lack legitimacy); ALAN TONELSON, THE RACE TO THE BOTTOM: WHY A WORLDWIDE WORKER SURPLUS 
AND UNCONTROLLED FREE TRADE ARE SINKING AMERICAN LIVING STANDARDS 14-15 (2002) (arguing that the United States 
has entered a global competition without a winner. In this competition, the countries with the lowest wages, the weakest 
workplace safety laws, and the toughest repression of unions have won investments from the United States and Europe.); 
DALE D. MURPHY, THE STRUCTURE OF REGULATORY COMPETITION: CORPORATIONS AND PUBLIC POLICIES IN A GLOBAL 
ECONOMY pts. I, II, V (2004) (discussing the role of powerful firms in shaping public policies). 
2 Id. 
3 Id. 
4 See generally Henrik Horn & James Levinsohn, Merger Policies and Trade Liberalization (National Bureau of Economic 
Research, Working Paper No. 6077, 1997). 
5 See Andrew Guzman, The Case for International Antitrust, 22 BERKELEY J. INTL L 355, 356-63 (2004) [hereinafter 
Guzman, The Case for International Antitrust].  
6 Id. 



producers.7 Conversely, a net exporter country tends to adopt laxer-than-optimal antitrust 

laws since the costs of the lax enforcement fall on foreign consumers.8 

Several states and numerous scholars have suggested that the WTO system should cover 

private restraints of trade or, at least, hold governments more accountable for anticompetitive 

practices occurring on their soil that impede access to markets.9 At the European Union’s 

request, the WTO established the Working Group on Interaction between Trade and 

Competition Policy at its WTO Ministerial Conference in Singapore to discuss the interaction 

between trade and competition policy.10 The Fourth Session of the Ministerial Conference 

held in Doha initially included antitrust on its negotiating agenda.11 However, at the 2003 

Cancun Ministerial Meeting, WTO Members failed to reach an explicit consensus about 

appropriate competition policies to try and harmonize law through the WTO.12 In fact, the 

U.S. has repeatedly stated its opposition to the WTO antitrust rules and wants to keep 

antitrust and trade policy separate.13  

This Article examines two questions. First, why does the reduction of tariff barriers 

produce many anticompetitive private restraints of trade that operate against a background 

business environment of public restraints and may even be encouraged or unleashed by 

government approval? To answer this question, I examine Professor Andrew Guzman's theory 

through the lens of the bilateral trade imbalances between the U.S. and Japan and between the 

U.S. and China. I argue that Japan and China's antitrust regimes deviated from their pre-WTO 

regimes. It reveals a difficult situation where certain activities have trade-restrictive effects 

but favor competition in importing markets. It suggests that the U.S.'s bilateral trade deficit 

with Japan and then with China might be partially a result of the two countries' attempts to 

externalize costs while internalizing benefits to maximize their national interest. 

                                                             
7 Id. 
8 Id. 
9 See, e.g., Eleanor M. Fox & Janusz Ordover, The Harmonization of Competition and Trade Law: The Case for Modest 
Linkages of Law and Limits to Parochial State Action, 19 WORLD COMPETITION L.& ECON. REV. 5 (1995) (discussing the 
factors that have inspired initiatives to harmonize nations’ antitrust laws and link antitrust and trade law); Eleanor M. Fox, 
Toward World Antitrust and Market Access, 91 AM. J. INT'L L. 1, 3-4 (1997) (arguing that market access principle, focused on 
the trade and competition intersection, would be an especially fitting subject for a WTO agreement). 
10 See World Trade Organization, Singapore Ministerial Declaration of 18 December 1996, WTO Doc. WT/MIN(96)/DEC, 
¶ 20 (1996). See also Working Group on the Interaction between Trade and Competition Policy, Communication from the 
European Community and Its Member States, WTO Doc. W/WGTCP/W/l15 (1999) (noting Japan, Korea, Switzerland, 
Norway, Canada, and Hungary supported the EU’s position). 
11 See World Trade Organization, Ministerial Declaration of 20 November 2001, WTO Doc. WT/MIN(01)/DEC/1, ¶ 23 
(2001) [hereinafter Doha Ministerial Declaration] (“Recognizing the case for a multilateral framework to enhance the 
contribution of competition policy to international trade and development, and the need for enhanced technical assistance 
and capacity-building in this area . . . , we agree that negotiations will take place after the Fifth Session of the Ministerial 
Conference on the basis of a decision to be taken, by explicit consensus, at that Session on modalities of negotiations.”). 
12 See Day 5: Conference Ends Without Consensus, WTO (Sept. 14, 2003), 
https://www.wto.org/english/thewto_e/minist_e/min03_e/min03_14sept_e.htm. 
13 See, e.g., Taimoon Stewart, The Fate of Competition Policy in Cancun: Politics or Substance?, 31 LEGAL ISSUES ECON. 
INTEGRATION 7, 7-8 (2004) 



Second, from the standpoint of the U.S., what are the appropriate expectations for those 

available policy options based on antitrust or trade? I assess four policy options, all of which 

purport to counter anticompetitive private restraints of trade. They are extraterritoriality of 

U.S. antitrust law, Section 301's competition-related clause, the WTO dispute settlement, and 

positive comity. I argue that no policy options offered complete solutions that have been in 

the Japanese and Chinese context. I suggest that the current set of policy options are feasible 

only when jurisdictions look at a problem in the same way. However, it has a smaller 

potential to work when the two countries' trade relationship is complementary. 

This Article, therefore, sounds the explanation that the existing policy options will not 

preempt the need to resort to a multilateral framework. It seeks to examine when the current 

set of policy options works and when it does not. The goal is to define whether the current 

system is better than what might otherwise exist. I contend that a potential international 

antitrust regime should consider both informal and substantive aspects to avoid the downside 

of each. It concludes with a recommendation that the United States comes forward and 

assume a leadership role in launching negotiations for a multilateral framework to enhance 

the contribution of competition policy to international trade and development. 

II. TRADE FLOW BIAS IN DOMESTIC ANTITRUST LAWS 

Although globalization has produced many global competition problems, there is no 

international law of competition. Under this laissez-faire system, firms doing business 

internationally face a de facto regime generated by the overlap of domestic regimes.14 

The question, then, is not whether there should be an international competition policy but 

instead whether this de facto regime will always lead to “system friction.”15  

Emblematic of this viewpoint is Professor Andrew Guzman’s scholarship about how 

trade flow across countries can impact the type of antitrust laws and competition policies a 

country adopts.16 He claims that net-importer countries (meaning that their share of 

global production is lower than their share of consumption) have an incentive to adopt 

“stricter-than-optimal antitrust standards” as they fail to internalize costs produced by 

foreign exporters.17 Conversely, net-exporter countries (meaning that their share of global 

                                                             
14 See generally Andrew T. Guzman, Introduction - International Regulatory Harmonization, 3 CHI. J. INT'L L. 271 (2002) 
[hereinafter Guzman, Introduction - International Regulatory Harmonization] (arguing a system of no international 
cooperation in antitrust will almost always lead to overlapping jurisdictions, conflicting legal regimes, and over-regulation). 
15 See Sylvia Ostry, Policy Approaches to System Friction: Convergence Plus, in NATIONAL DIVERSITY AND GLOBAL 
CAPITALISM 333, 333 (Suzanne Berger & Ronald Dore eds., 1996) (arguing the priority target for harmonization is 
competition policy, which affects both trade and innovation). 
16 See Guzman, The Case for International Antitrust, at 356-63. 
17 Id.  



production exceeds their share of consumption) have an incentive to enact laxer-than-

optimal antitrust standards to externalize costs to foreign consumers.18 This behavior rests 

on the idea that, as rational actors who seek to maximize their national interest, each state 

will adjust its antitrust laws and competition policies strategically to take trade flows into 

account.19  

I examine this theory through the lens of the bilateral trade imbalances between the U.S. 

and Japan and between the U.S. and China. Before proceeding, I note that the ongoing trade 

tension between China and the U.S. is different from the one between the U.S. and Japan in 

the 1980s. Of course, the antitrust systems in Japan and China are quite different.20 As I will 

explain, this Article represents an effort to examine the U.S. approach for responding to these 

two trade tensions are almost the same. I now explain why trade liberalization has caused 

their antitrust doctrines to deviate from their pre-WTO ones, representing a move away from 

the optimal global policies.  

First, both countries suffered excess capacity and believed that cartels were an effective 

way to eliminate excess capacity by allowing troubled companies to solve their mutual 

problems. In Japan, inflation stoked by rising oil prices legitimized cartels.21 In 1977, eighty-

                                                             
18 Id.  
19 Id.  
20 Specifically, Japan’s Antimonopoly Law was enacted in 1947 under the strong influence of U.S. antitrust laws. Although 
antitrust laws and policies of the two countries continue to share many fundamental similarities, considerable differences 
have developed due to each country’s cultural, social, economic, and legal backgrounds. These differences have led to 
differing competitive environments. In turn, this has surfaced as a structural issue in U.S.-Japan trade relations. From the 
U.S. perspective, Japan’s exclusionary business practices—such as the Keiretsu and government interventions, in the form of 
industrial policy spread widely across economic activities—made the entry of foreign firms and imports difficult. See 
Hiroshi Iyori, A Comparison of U.S.-Japan Antitrust Law: Looking at the International Harmonization of Competition Law, 
4 PAC. RIM L & POL'Y J. 59, 61 (1995) [hereinafter Iyori, A Comparison of U.S.-Japan Antitrust Law]. In the case of China, 
government intervention is pervasive, and, in particular, important industries are dominated by state-owned enterprises 
(SOEs). SOEs that are financially supported by the government do not compete with other firms (such as foreign firms) on a 
level playing field. In addition, the widespread structural distortions caused by the roles of the government in the investment 
process and the exit barriers erected by the government, have prevented China from pursuing a rigorous anti-cartel policy 
during its transitional stage. In recent years, antitrust scholars raised the concern that China’s Antimonopoly Law reflects the 
resurgence of protectionist sentiments in China following the increase in foreign acquisitions of Chinese corporations. “An 
antitrust law that on its face is designed to open markets can be a powerful tool to close them.” See Mark Wu, The “China, 
Inc.” Challenge to Global Trade Governance, 57 HARV. INT’L L. J. 261, 270-73 (2016) [hereinafter Wu, The “China] 
(discussing China’s SOEs are controlled by the SASAC, developing a different model for state economic oversight and 
deployment of state assets); See generally Wentong Zheng, Transplanting Antitrust in China: Economic Transition, Market 
Structure, and State Control, 32 U. PA. J. INT’L L. 643 (2010) [hereinafter Zheng, Transplanting Antitrust in China] (arguing 
that three major forces that shape antitrust law and competition policy in China: China’s current transitional stage, China’s 
market structures, and pervasive state control in China’s economy. These forces have further limited the applicability of 
Western antitrust models to China in three major areas of antitrust: cartels, abuse of dominant market position, and merger 
review. Zheng also detailed how these forces have prevented China from pursuing a rigorous anti-cartel policy, how they 
have led to a mismatch between monopoly abuses that are prohibited under the AML and monopoly abuses that are most 
prevalent in China’s economy, and how they have prevented the merger review process under the AML from being 
meaningfully applied to domestic firms.). 
21 See Akinori Uesugi, Japan’s Cartel System and Its Impact on International Trade, 27 HARV. INT'L. L. J. 389, 389 (1986) 
[hereinafter Uesugi, Japan’s Cartel System and Its Impact on International Trade] (discussing the oil shocks that drastically 
changed the relative competitiveness of different Japanese industry sectors. Japan’s manufacturing industries, particularly 
automobiles and electronics, remained highly competitive while its basic industries suffered from increased import 
competition and excess capacity). 



six officially registered export cartels accounted for twenty to thirty percent of all exports 

from Japan.22 In 1978, the Japanese government adopted a program of adjustment assistance 

to remedy excess capacity problems.23 One of its main adjustment tools (in use since 1953) 

was the cartelization of basic industries.24  

More recently, many of China’s industries have suffered excess capacity from the 

transition of its previous planned economy to a socialist market economy.25 In the mid-

1990s, of the 94 significant categories of industrial products in China, there was excess 

capacity in 61.26 The capacity utilization rate was below fifty percent in thirty-five of them.27 

As expected, excess capacity led to excessive competition.28 Fears about excessive 

competition spread to China’s export sector, which sparked accusations that Chinese 

exporting companies were dumping their goods into foreign markets.29 To rein in excessive 

competition, the Chinese government exempted cartels as a means to restore certain price 

controls that had been abolished in price reform.30  

Second, both countries have relaxed their antitrust standards based on their trading status. 

Their export systems exhibit the dual nature of the antitrust laws that exempt cartels on the 

one hand and contain them on the other.31 The balance between these two factors changed 

over time, reflecting the industrial structure, the role of state intervention, as well as the 

international environment.32  

Third, China has the largest trade surplus with the U.S., this position was held by Japan 

during the 1980s. The U.S.-China trade relationship is complementary. So was Japan. What 

Figure 2 shows is that, the bilateral trade deficit with Japan and China accounted for a large 

                                                             
22 See Marek Martyniszyn, Export Cartel: Is it Legal to Target Your Neighbour?: Analysis In Light of Recent Case Law, 15 
J. INT'; ECON. L. 181, 217 (2012). 
23 See Uesugi, Japan’s Cartel System and Its Impact on International Trade, at 389. 
24 Id. at 390 (Japan has had depression cartel systems and rationalization cartel systems as important policy tools for 
adjustment since 1953). A famous example is the Japanese treatment of their Keiretsu. The U.S. has accused Japan of being 
excessively tolerant to arrangements that deprive outside companies of economic opportunity. The Japanese government 
denies these accusation and permits such associations. The differing national views of antitrust led to varying opinions 
regarding the Japanese treatment of their Keiretsu. This caused antitrust agencies on both sides to be unwilling to help each 
other prosecute certain types of conduct. See also Julian Epstein, The Other Side of Harmony: Can Trade and Competition 
Laws Work Together in the International Marketplace?, 17 AM. U. INT'L L. REV. 343, 361 (2002) (noting that the Japanese 
distribution system is largely controlled by “[i]nterlocking vertical relationships—often referred to as Keiretsus,” which “are 
an important part of the economic fabric in Japan but might be considered verboten” by U.S. and European rules).  
25 See Zheng, Transplanting Antitrust in China, at 667-79 (discussing structural distortions behind China’s excess capacity). 
26 Id. 
27 Id. 
28 Id. 
29 See YANLIN SUN & JOHN WHALLEY, CHINA’S ANTI-DUMPING PROBLEMS AND MITIGATION THROUGH REGIONAL TRADE 
AGREEMENTS 2 tbl.1 (2015) (noting that from 1995 to 2013, China is the largest recipient of both anti-dumping initiations 
and anti-dumping measures—the anti-dumping initiations against China contributed to 21.89% of total anti-dumping filings 
worldwide, the anti-dumping measures against China account for 24.78% of total measures worldwide). 
30 See Zheng, Transplanting Antitrust in China, at 687. 
31 Infra Chapter III. 
32 Id. 



proportion of the total U.S. trade deficit.33 From the mid-1980s to the mid-1990s, Japan’s 

share fluctuated between thirty-five percent and sixty-five percent. Japan’s share began to 

decline in the 1990s and reached about ten percent in the late 2000s. Since then, it has 

remained below ten percent. As shown in Figure 1, the opposite pattern was observed in 

China.34 By the end of the 1980s, China’s share was less than ten percent. Since the early 

1990s, it has continued to grow, reaching thirty-one percent in 2008. In recent years, China’s 

share has reached nearly fifty percent. 

In terms of GDP, Figure 2 shows the U.S. has retained its position of being the world’s 

largest economy.35 The period between roughly 1985 and 1990 was a time of unparalleled 

prosperity in Japan. During the economic boom, Japan rapidly became the world’s second-

largest economy, but Japan’s GDP stopped growing after the bubble economy burst in the 

early 1990s.36 The ratio of Japan’s GDP to the U.S.’s GDP increased sharply from less than 

forty percent in the early 1980s to seventy percent in 1995, and then dropped sharply to a 

level of twenty-five percent in 2017. Figure 2 makes clear that, the situation in China is the 

opposite.37 By 1995, the ratio of China’s GDP to that of the United States was about ten 

percent, but then it grew rapidly, reaching more than sixty percent in 2017. 

 

                                                             
33 Infra Fig. 1. 
34 Infra Fig. 1. 
35 Infra Fig. 2. 
36 Infra Fig. 2. 
37 Infra Fig. 2. 



 
Source: US Census Bureau. U.S. Trade in Goods by Country. Available from URL: 

https://www.census.gov/foreign-trade/balance/index.html. Accessed on 15 May 2021. 

 
Source: World Bank Open Data. Available from URL: 

https://data.worldbank.org/indicator/NY.GDP.MKTP.CD?locations=US-JP-CN. Accessed on 

15 May 2021. 
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In this sense, I argued that the massive size of the bilateral trade imbalances between the 

U.S. and Japan and then between the U.S. and China might be partially a result of the two 

countries having adjusted their antitrust standards. The resulting antitrust regimes represent 

attempts by both countries to externalize costs while internalizing benefits. Hence, in the last 

few years, we have seen a number of major export cartels from these two countries with 

adverse price-raising effects in U.S. markets. However, it strikes me that even thirty years 

have passed, the U.S. approach and intensity for responding to these trade concerns arising 

from competition-related matters are more or less the same, as elaborated below. 

III. ASSESSING THE CURRENT POLICY OPTIONS 

Having discussed trade liberalization can produce many trade concerns arising from 

competition-related matters, I now explain why the current system is ill-equipped to get at 

these types of problems that have been in the Japanese and Chinese context. 

A. Extraterritorial Application of U.S. Antitrust law 

With respect to extraterritoriality, U.S. antitrust law does reach anticompetitive restraints 

in foreign markets that harm U.S. export trade if certain conditions are met. But I argue that 

at least two challenges, first, judicial frustrations with facts, and second, the executive’s 

contrasting stance, indicate that this policy option is not likely to be very good to deal with 

mixed governmental and private problems.  

In Matsushita Electric, for example, an American manufacturer of consumer electronics 

brought suit against several Japanese firms for creating a cartel to drive U.S. competitors out 

of the U.S. market.38 The Japanese defendants did not deny the charges, arguing that their 

conduct should be immune from antitrust liability.39 The Japanese government showed up 

and claimed that it had directed the Japanese cartel.40 This position was supported by the 

U.S. executive branch, who urged the court to give the Japanese government's statements 

conclusive weight.41 However, the Third Circuit ignored the request of the U.S. executive 

branch and was caught in a complicated factual inquiry of whether compulsion existed in this 

                                                             
38 In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 251 (1983), rev'd sub nom. Matsushita Elec. Indus. Corp. v. 
Zenith Radio Corp., 475 U.S. 574 (1986). 
39 Id. at 315. 
40 Brief for the Government of Japan as Amicus Curiae in Support of Petitioners, Matsushita Elec. Indus. Corp. v. Zenith 
Radio Corp., 475 U.S. 574 (1986) (No. 83-2004). 
41 Brief for the United States as Amicus Curiae Supporting Petitioners, Matsushita Elec. Indus. Corp. v. Zenith Radio Corp., 
475 U.S. 574 (1986) (No. 83-2004), 1985 WL 669667. 



case.42 After many years of discovery, the court was still unable to determine whether the 

cartel was compelled by the Japanese government or initiated by the Japanese private firms.43  

Another example is the Vitamin C litigation, a recent Supreme Court decision involving a 

number of Vitamin C exporters from China.44 This case is unusual because the defendants – 

Chinese manufacturers – did not deny the charges but moved to dismiss the suit on the basis 

that they should be exempt from antitrust liability since the Chinese government had 

compelled them to fix prices and limit output.45 The Chinese government then filed an 

amicus brief, stating that it ordered them to engage in the alleged export cartels.46 The jury 

rendered a verdict for the U.S. plaintiffs but the appellate court dismissed the suit on comity 

grounds.47 In addition, the U.S. plaintiffs and the U.S. Trade Representative made 

contradictory claims about China's export practices in U.S. courts and the WTO system.48  

Thus, I argued that antitrust remedies should remain part of the policy toolbox. However, 

the U.S. should be very realistic about its limited utility. When the underlying factual 

circumstances are unclear, the decisions resulting from these parallel proceedings suggest 

that simply focusing on the antitrust case at issue risks missing the bigger picture of the 

dynamics between the United States and its trading partners. 

B. Competition Clause of Section 301 

A second possibility is a USTR investigation under the competition clause of Section 

301.49 The wording related to competition policy in Section 301 is “unreasonable” foreign 

actions, policies, or practices.50 The problem here is that this policy option could lead to 

counter-suits and threaten to undermine the global trade system. In the 1994 Auto Parts case, 

the USTR initiated an investigation, arguing that Japanese regulations support and work in 

combination with market restrictive practices by Japanese auto companies and parts 

distributors to limit foreign access.51 Japan immediately filed a request for consultation at the 

WTO.52 Shortly after, the EU requested participation in this dispute and stated that the EU 

                                                             
42 In re Japanese Elec. Prods. Antitrust Litig., 723 F.2d 238, 315 (1983). 
43 Id. (concluding that the defendants’ conduct had violated Japanese domestic law). 
44 Animal Sci. Prods., Inc. v. Hebei Welcome Pharm. Co., 138 S. Ct. 1865 (2018). 
45 In re Vitamin C Antitrust Litig., 584 F. Supp. 2d 546, 550 (E.D.N.Y. 2008). 
46 Id. at 552. 
47 Id. at 557. 
48 Animal Sci. Prods., Inc. v. Hebei Welcome Pharm. Co. (In re Vitamin C Antitrust Litig.), 837 F.3d 175, 194 (2d Cir. 
2016). 
49 19 U.S.C. § 2411 (2000). 
50 Id. See also Seung Wha Chang, Interaction Between Trade and Competition: Why a Multilateral Approach for the United 
States?, 14 DUKE J. COMP. & INT’L L. 1, 25 (2004) [hereinafter Chang, Interaction Between Trade and Competition]. 
51 See Initiation of Section 302 Investigation and Request for Public Comment: Barriers to Access to the Auto Parts 
Replacement Market in Japan, 59 Fed. Reg. 52,034 (Oct. 13, 1994) (initiation); Notice of Determination and Request for 
Public Comment Concerning Proposed Determination of Action Pursuant to Section 301: Barriers to Access to the Auto 
Parts Replacement Market in Japan, 60 Fed. Reg. 26,745 (May 18, 1995) (determination). 
52 Request for Consultations by Japan, United States - Imposition of Import Duties on Automobiles from Japan Under 



has a substantial trade interest in the strict observance of the rules concerning the 

strengthening of the multilateral system.53 Australia also registered the same request.54 This 

case went to a mutually agreed solution in the end. The United States withdrew its threat, and 

Japan dropped the WTO dispute. 

Since then, the U.S. has rarely invoked a Section 301 investigation against another WTO 

member. In a dramatic departure from its previous practice, the Trump administration 

launched a Section 301 investigation into China's unfair trade and competition practices.55 

But this policy option has proven too costly for the U.S. Given the two countries' highly 

complementary economic and trade structures, the trade retaliation harms the interest of U.S. 

consumers and firms that depend on imports from China.56 In addition, China has filed three 

requests for consultation at the WTO on the tariff sanctions that the U.S. government has 

imposed on certain Chinese goods.57 

C. WTO Dispute Settlement 

As we move to higher levels of cooperation, however, the current WTO rules offer only 

limited coverage of competition-type concerns. The most interesting example is the Fuji-

Kodak case.58 The WTO panel made it clear that there was no legal reason to disallow the 

invocation of non-violation complaints against competition-related governmental measures.59 

The text of Article XXIII:1(b) of GATT requires a complaining party to demonstrate three 

elements to prevail on non-violation claims: (1) the application of the measure is attributable 

to a WTO Member;60 (2) “the existence of a benefit accruing under the relevant 

                                                             
Sections 301 and 304 of the Trade Act of 1974, WTO Doc. WT/DS6/1 (May 22, 1995). 
53 United States - Imposition of Import Duties on Automobiles from Japan Under Sections 301 and 304 of the Trade Act of 
1974 – Request to Join Consultations under Article 4.11 of the DSU, WT/DS6/2 (June 2, 1995). 
54 United States - Imposition of Import Duties on Automobiles from Japan Under Sections 301 and 304 of the Trade Act of 
1974 – Request to Join Consultations under Article 4.11 of the DSU – Communication by Australia, WT/DS6/3 (June 12, 
1995). 
55 United States Trade Representatives, Findings of the Investigation into China’s Acts, Policies and Practices Related to 
Technology Transfer, Intellectual Property, and Innovation under Section 301 of the Trade Act of 1974 (Mar. 22, 2018), 
[hereinafter Section 301 Report], https://ustr.gov/sites/default/files/Section%20301%20FINAL.PDF. 
56 See Amiti, Mary, Stephen J. Redding & David E. Weinstein, Who’s Paying for the US Tariffs? A Longer-Term 
Perspective, 110 AEA PAPERS AND PROCEEDINGS 541, 541 (2020). 
57 In these suits, China claimed that the impending tariff would violate the most-favored- nation treatment obligation under 
GATT 1994 and the US Schedule of Concessions and Commitments. In addition, China claimed that the United States’ 
unilateral action had violated article 23 of the Understanding on Rules and Procedures Governing the Settlement of Disputes. 
Request for Consultations by China,United States-Tariff Measures on Certain Goods From China, WT/DS543/1(Apr. 5, 
2018); Request for Consultations by China, United States-Tariff Measures on Certain Goods From China II, WT/DS565/1 
(Aug. 27, 2018); Request for Consultations by China, United States-Tariff Measures on Certain Goods From China III, 
WT/DS587/1 (Sep. 4, 2019). 
58 Report of the Panel, Japan–Measures Affecting Consumer Photographic Film and Paper, WTO Doc. WT/DS44/R (Mar. 
31, 1998), reprinted in 5 BERNAN’S ANNOTATED REP. 27 (1999) [hereinafter Japan—Film and Paper].  
59 Id. ¶¶ 10.38–10.39. Note, the fact that the United States did not appeal is especially noteworthy. The Appellate Body, 
therefore, did not have an opportunity to review the legal rulings of the panel, particularly on non-violation complaints. In 
this sense, it is hard to predict whether and to what extent this panel’s rulings will serve as a precedent for future cases 
involving competition-related measures.   
60 Id. ¶ 10.42. 



agreement”;61 and (3) “the benefit accruing to the WTO Member (e.g., improved market 

access from tariff concessions) is nullified or impaired as the result of the application of a 

measure by another WTO Member.”62 I now discuss each element to explore whether the 

WTO dispute settlement process might be the potential or available policy tool to get at these 

mixed governmental and private problems in the Japanese context. 

For the first element, the complaining party is required to prove the “measures” in dispute 

are attributable to the Government of Japan.63 For this reason, the U.S. pointed out three 

types of policies characteristic of the Japanese film market: (1) the distribution system 

between government and industry,64 (2) the Large Store Law, which upset the competitive 

relationship between domestic and imported film and paper,65 and (3) the sales restriction 

measures.66 The U.S. argued that these anticompetitive activities originated from government 

measures or that the government intervened in such activities, thereby nullifying or impairing 

benefits accruing to the United States under Article XXIII:1(b).67  

Although the panel tried to envision some objective criteria for this determination while 

endorsing the Japan—Semiconductor panel’s ruling, it ultimately held that it was difficult to 

establish bright-line rules to prove whether there is a governmental intervention.68 The panel 

thus recommended a case-by-case basis examination in this regard.69 However, the case-by-

case approach resulted in the United States’ failure to demonstrate that the alleged measures 

were attributable to the Japanese government.70  

The second required element which must be considered to establish a non-violation 

complaint is the existence of a benefit accruing to a WTO Member under the relevant 

agreement.71 As with the first element, the complaining party has the burden of 

demonstrating the “benefit accruing.”72 Usually, the claimed benefits are those of “legitimate 

expectations of improved market-access opportunities arising out of relevant tariff 
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concessions.”73 This element was successfully satisfied but was complicated because the 

United States claimed to have had expectations of improved market access benefits regarding 

four different products, granted during three successive rounds of multilateral trade 

negotiations.74 

As to the third element, causality, the U.S. is required to demonstrate a clear correlation 

between the governmental measures that it cited and the adverse effect on the relevant 

competitive relationships.75 The panel considered this element as “one of the more factually 

complex areas of [their] examination.”76 Not surprisingly, the United States failed in its 

efforts to establish the necessary causal connection between the alleged “measures,” 

individually or collectively, and any unfavorable competitive conditions for imported film 

and paper.77  

The U.S. lost this case in the end.78 Arguably, such practices or measures could be 

violations of required WTO obligations “if there is sufficient government involvement.”79 In 

practice, however, as the WTO panel in the Kodak–Fuji Film dispute illustrates, there are still 

many obstacles to satisfy the other two elements.80 My own personal view is that, the 

uncertainty of its success, coupled with the “governmental measure” requirement of Article 

XXIII:1(b), made the WTO dispute settlement process an unappealing—and therefore highly 

unlikely—policy option. 

D. Positive Comity 

Perhaps for these reasons, positive comity is a significant development. The heart of this 

policy option is that one jurisdiction refers a matter to another, expecting that the receiving 

jurisdiction will investigate the claim and be better able to do so.81 The referring jurisdiction 
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therefore will stay its hand.82 It has its most advanced expression between the United States 

and the European Union, codified in the 1998 bilateral agreement.83 In the eyes of the U.S., 

this is a policy tool that needs to develop further. And, in some cases, hopefully, it can 

develop into a mechanism for addressing cartel exports and abuse of 

dominance/monopolization cases.84  

In my opinion, this policy option is likely to work best when jurisdictions look at a 

problem in the same way. However, it has smaller potential to work when the two countries' 

trade relationship is considered complementary. A few limitations are worth considering 

here. 

1. Illegality in the Requested Country 

Positive comity is generally only applicable in the cases where there is a violation of 

the antitrust law of the requested party.85 Thus, if the anticompetitive activity at issue was 

exempt from the laws of the requested party, or if it fell under exceptions under such laws, 

positive comity would fail.86 As discussed, export cartel exemptions are the most obvious 

example.87 

What is often more troublesome is the application of the rule of reason to export 

restraints.88 In other words, a certain activity may harm foreign traders’ interests, but it is 

still considered “procompetitive” under the importing market’s antitrust law.89 The 

discussed excess capacity problems that have been in the Japanese and Chinese Context 

fit this description.90 If the exporting country requested that the importing country 

regulate such activities in accordance with a positive comity agreement, such a request 

would not normally be served because such activities may not be violations of the 
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87 Supra Chapter II. 
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requested country’s antitrust law.91  

In the Vitamin C Case, for example, the Chinese Government believed an export 

cartel was an effective way to address overcapacity problems.92 The question, then, is: 

Does the U.S. antitrust law, in this application, unduly interfere with China’s choices in 

regulating its own economy, thus outweighing the U.S. interest in freeing its economy of 

price-fixing and compensating the victims? If so, positive comity in this context has 

failed. In turn, there would be a good case for expanding the foreign sovereign 

compulsion defense and turning the issue into one of foreign law and interpretation of the 

defense. As discussed, this policy option has posed a perennial challenge to U.S. courts 

deciding such cases under its own antitrust law.93  

2. Confidence among Competition Authorities  

Positive comity requires a certain degree of trust and confidence by the referring 

agency that the referred jurisdiction has and will undertake a serious investigation.94 In 

this regard, the referral process can introduce some accountability into the investigation.95 

However, it will not change the fundamental nature of the agency that is the recipient of 

the referral.96 Hence, if the antitrust agency that receives the referral is a weak agency, 

with no compulsory powers, no tradition of enforcement, no independent authority, it will 

not gain power by relying on the referral.97   

It is unlikely that many states have the trust and confidence needed for this positive 

comity.98 In particular, only imperfectly competitive industries are of concern here 

because firms in competitive industries are not problematic from an antitrust perspective. 

In these cases, one requesting party might request another to investigate a matter despite 

worries about the latter’s ability to remedy the situation.99 The requesting party foregoes 

its best opportunity to remedy the conduct.100 However, unless the requesting party has 

continuing confidence in the requested party’s legal tools, commitment, and 

independence, it is unlikely to defer or suspend its own proceedings during any 

proceeding by the requested party.101  
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In other words, if the requesting party does not trust the competence, willingness, and 

enforcement level of the requested party’s competition authorities, it would seem logically 

difficult to rely on the requested party’s diligence in investigation and regulation in this 

context.102 As a result, the requesting party would potentially be tempted to engage in the 

extraterritorial application of its own antitrust law.103  

3. The Reciprocity Problem 

The ultimate impact of positive comity will largely depend on whether competition 

authorities are willing and able to establish a culture of cooperation “in which agencies can 

justify bringing some cases for the primary benefit of others on the basis of the benefits they 

expect to receive from cases brought by others.”104 In this sense, when the two countries are 

engaged in the export of different sets of commodities wherein they each have their own 

comparative advantages, and they trade them for cheaper imports, and if one reaches the 

general comity issue in this context, which may lead to difficulties of reciprocity.105 

To illustrate, suppose the U.S. government urges or even compels U.S. chipmakers to 

fix their royalty rate on patents used in China. The U.S. does so to preserve the integrity of 

American intellectual property by assuring that its firms will realize the actual value of 

their intellectual property, thereby maintaining the competitiveness of the company and 

the country in the world market. Suppose that the U.S. court favors China’s choice to 

regulate its own economy, applying comity doctrine in export cartel cases. In response, 

would the courts of China reciprocally withhold antitrust enforcement against U.S. 

chipmakers? 

Put differently, because net importers and exporters’ interests diverge, they have often 

found themselves in opposing alliances. Developed economies often demand a “level 

playing field” and need better access to developing countries’ markets.106 Developed 

economies accuse developing countries of failing to provide effective market access to 

foreign suppliers because they did not exercise control over local companies’ 

anticompetitive practices.107 In contrast, developing countries pay less attention to market 
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access and transaction costs.108 They are more worried about their inability to control the 

anticompetitive behaviors of multinational corporations (MNCs) due to global merger 

wave and the growing presence of MNCs in developing countries.109 They also tend to 

use their antitrust laws to advance domestic industry attendants rather than protect 

competition in world markets. It is therefore not difficult to predict that even if comity 

vastly expanded, it has smaller potential benefits in a wider range of cases.110  

Taken together, there are sound reasons to ask whether an overall program involving 

expanded and deepened cooperative enforcement efforts solely on a bilateral basis is a 

risky option. This policy option requires a certain degree of trust and confidence, 

particularly given the U.S. tendency to import goods from emerging open markets. As the 

International Competition Policy Advisory Committee report concluded: “While it is 

apparent that government representatives still maintain visible support for positive comity, 

the emphasis now has shifted to the ‘limited role’ it can achieve in international 

cooperation.”111   

IV. THE FUTURE OF INTERNATIONAL ANTITRUST COOPERATION 

The discussion above provides a starting point for if, how, and what type of cooperation 

might serve states’ future needs in an increasingly complex economic and political landscape. 

As difficult as these trade-related competition problems have been in the Japanese and 

Chinese context, I am inclined to think that the international community will face a world 

where they continue to arise.  

U.S. leaders have more recently recognized that some measures on the international level 

are inevitable. Last year, the U.S. advocated a new Multilateral Mutual Assistance and 

Cooperation Framework between the Federal Trade Commission (FTC) and the Department 

of Justice (DOJ), and competition agencies in Australia, Canada, New Zealand, and the 

United Kingdom.112 The new Framework provides a memorandum of understanding for 

agencies around the world interested in enhancing international cooperation.113 As Assistant 
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Attorney General Makan Delrahim emphasized: “DOJ looks forward to continuing this 

important work through the negotiation of the bilateral agreements contemplated in the 

Framework.”114 

With respect to the WTO, in 2019, the WTO Appellate Body clarified its approach to more 

respect for the challenges faced by investigating authorities in defining the term “public 

agency.” 115  The Appellate Body found that the investigating authority does not need to 

establish a connection between a state-owned enterprise and the government in terms of 

“conduct” related to a specific transaction, but only as an “entity” in general.116 The Appellate 

Body also found that even private entities could operate as public bodies where the entity has 

close ties with the government involving particular conduct.117  

Looking ahead, the U.S. should explore how it can work closely with its major trading 

partners to advance a shared vision. The future of international antitrust cooperation should 

consider both informal and substantive aspects to avoid the downsides of each. 
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