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1. Introduction 
The European Union (EU), as the rest of the world, is currently facing two major crises: a 
climate and environment emergency that poses an existential threat to humanity through the 
collapse of multiple interconnected aspects of the Earth system1 and the coronavirus pandemic 
with its ensuing effects on people and economies. Moreover, the current public health and 
economic crisis generated by the coronavirus pandemic has made it clearer than ever that social 
and ecological systems are intertwined through a complex web of intricate connections that 
demand holistic policy responses to the climate and environment emergency and the economic 
crisis we are facing. The acuteness of the climate and environmental emergency2 and the EU’s 
commitment to become climate neutral and sustainable through a fair and just process of 
transition by 2050,  as well as the imminent need to respond to the effects of the coronavirus 
pandemic, create a unique window of opportunity for change, in order to find creative ways to 
solve the crises and build better and more resilient systems while doing so. 
 To a significant extent, the climate and environment emergency, as well as the ensuing 
social inequality, has been created and exacerbated by undertakings.3 Undertakings are at the 

 
* Dr M C Iacovides (marios.iacovides@law.ox.ac.uk) is a Research Fellow at University of Oxford’s Institute for 
European and Comparative Law and Legal Counsel (on leave) at the Swedish Competition Authority. 
† C Vrettos is a Master’s student in Social-Ecological Resilience for Sustainable Development at Stockholm 
University’s Resilience Centre, a scholar of the Onassis Foundation, and a co-founder of the Climate Collective.  
The authors would like to thank V Kosta, M Meagher, J Nowag and participants at the 2020 annual ASCOLA 
conference for insightful comments on earlier drafts of this paper. All errors and omissions remain the authors’. 
All links in the footnotes were last accessed 1 Dec. 20. 
1 See inter alia the United Nations Environment Programme’s ‘2019 Emissions Gap Report’  (Nairobi, November 
2019), showing that there is a need to dramatically cut emissions to meet the Paris Agreement target of maximum 
temperature rise, available at https://wedocs.unep.org/bitstream/handle/20.500.11822/30797/EGR2019.pdf; the 
United Nations Intergovernmental Panel on Climate Change (IPCC), ‘Special Report on the Ocean and the 
Cryosphere in a Changing Climate’ (September 2019), showing that major cities in the world will be flooded by 
2050, available at https://www.ipcc.ch/srocc/; the IPCC ‘Special Report on Climate Change and Land’ (August 
2019), available at https://www.ipcc.ch/srccl/; D Eckstein et al, Briefing Paper of the German Watch, ‘Global 
Climate Risk Index 2020’, showing that in 2018 developed countries such as Germany, Japan and Canada were 
in the most affected from climate change related meteorological phenomena, available at 
www.germanwatch.org/en/cri; and W Steffen et al, ‘Trajectories of the Earth System in the Anthropocene’ (2018) 
115(33) Proceedings of the National Academy of Sciences of the United States 8252, showing that if certain 
tipping points of the Earth system are surpassed a cascading effect will be caused that puts the planet on self-
accelerating warming. 
2 See further, infra s 2 and references above in n 1. 
3 Consider, e.g., that just 100 active fossil fuel producers are responsible for 71 percent of global industrial 
greenhouse gas emissions since 1988: P Griffin, ‘The Carbon Majors Database - CDP Carbon Majors Report 
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same time largely the beneficiaries of aid to counter the economic effects of the pandemic.4 
Competition law, based on an exclusive EU competence which bestowes significant powers of 
enforcement on the European Commission (Commission) is one of EU law’s most powerful 
generalist tools regulating the conduct of undertakings.5 
 This gives rise to a simple question, as a matter of both a moral and constitutional 
imperative.6 Can EU competition law (as quintessential EU law) be part of a holistic EU 
solution to solving these crises and if so how can it contribute to ensuring that our social, 
economic, and ecological systems are not entrenched into further perpetuating and mutually-
reinforcing crises?  
 Answering that question brings the debate on the goals of EU competition law into sharp 
relief and mandates giving a fresh look at the interplay between EU competition policy and 
sustainability goals. It requires addressing two almost unexplored aspects of the debate 
amongst competition lawyers. First, what is the relationship between market power and 
environmental degradation and social injustice? Second, could environmental degradation and 
social injustice be framed as ‘abuses’ of a dominant position within the meaning of Article 102 
TFEU?  
 In a series of two papers, we look exactly at those two hitherto unexplored issues. In this 
paper, the first in the series, we explore the relationship between market power and what we 
define as ‘unsustainable business practices’, based on socio-ecological research. In the second 
paper, we demonstrate how unsustainable business practices that lead to environmental 
degradation and social injustice can be viewed as ‘abuses’ of dominant positions within the 
meaning of Article 102 TFEU.7 Each of the two papers can stand alone, as we answer different 
research questions in each. Yet, when read together, they put forth the thesis that  EU 
competition law should and can act as a public policy tool to further environmental and social 
sustainability goals through the application of Article 102 TFEU.  
 To be able to successfully make that argument, we show that a case can be made for 
including environmental and social sustainability goals in those that are pursued by EU 
competition law. This question relates to the existing debate about the goals of EU competition 
law, but we broaden the perspective through the combination of legal research with socio-
ecological research. The latter ‘utilizes interdisciplinary and transdisciplinary methods to 
examine complex cause-effect relationships and feedback cycles occurring between natural 
and human ecosystems and, intentionally, treating them as an integrated coupled (socio-

 
2017’, CDP Report (July 2017), available at www.cdp.net/en/articles/media/new-report-shows-just-100-
companies-are-source-of-over-70-of-emissions. 
4 For the specific implications of this, see J Nowag and M Iacovides, ‘Covid-19 and the transformative power of 
State Aid: a framework for a democratically legitimate recovery’, Op-ed for Blog of the European Competition 

and Regulatory Law Review (Lexxion, 2020) available at www.lexxion.eu/en/coreblogpost/covid-19-and-the-
transformative-power-of-state-aid-a-framework-for-a-democratically-legitimate-recovery/. 
5 Antitrust law as a generalist tool regulating the conduct of companies can be traced back to the original US 
Sherman Act: M Meagher, ‘Powerless Antitrust’, November 2019 CPI Antitrust Chronicle. This is not an 
‘originalist argument’, contrary to what AD Melamed and N Petit argue in defence of the consumer welfare 
standard in ‘The Misguided Assault on the Consumer Welfare Standard in the Age of Platform Markets’ (2019) 
54 Review of Industrial Organization 741, 744. It is simply a statement as to what competition law can do. What 
it should do is a separate, normative question. We deal with that question infra in s 5. 
6 See infra ss 2 and 5. 
7 M C Iacovides and C Vrettos, ‘Falling through the cracks no more? Article 102 TFEU and sustainability II –  
Environmental degradation and social injustice as abuses of dominance’ (forthcoming, 2021). 

Electronic copy available at: https://ssrn.com/abstract=3699416



  

ecological) system’.8 Second, we explore the ways in which unsustainable business practices 
can harm competition, while harming the environment and leading to social injustice. This 
question relates to the growing literature on sustainability and EU competition law, but focuses 
on Article 102 instead of Article 101 TFEU and on using sustainability as a sword rather than 
a shield.   
 The rest of the paper is structured as follows. In section 2 we briefly present the current 
climate and environment emergency as background for both this and the second paper. In 
section 3 we describe what we consider to be unsustainable business practices. In section 4, we 
turn our focus to the law and make the case for a constitutional EU law requirement to integrate 
sustainability considerations in EU completion law and policy, based on the requirement to 
mainstream environmental and human rights protection in all EU policies. In section 5, we 
show that the constitutional requirement has not hitherto been heeded, especially when it comes 
to Article 102 TFEU. In section 6, we investigate the nexus between market power and such 
practices and in section 7 we explore the implications of that nexus. Section 8 concludes.  
 

2.  The climate and environment emergency 
The climate and environment emergency poses an existential threat for humanity, as humans 
can only exist and flourish within a set of environmental and climate conditions that provide 
us with a safe operating space. This idea has been scientifically systematised through the 
planetary boundaries framework, i.e. a set of boundaries that if transgressed would mean 
humanity would no longer be within a safe operating space.9 The boundaries relate to climate 
change, freshwater use, biochemical cycles, land system change, ocean acidification, aerosol 
loading, ozone depletion, biosphere integrity (biodiversity) and novel entities that are 
increasingly prevalent in ecosystems, such as microplastics and antibiotics. Four of the 
planetary boundaries have already been pushed beyond what is considered a safe limit, namely 
climate change, biodiversity loss, biochemical flows of nitrogen and phosphorus, and land 
system change.10 The accumulating pressures resulting from transgressing these planetary 
boundaries often reinforce each other in positive feedbacks, leading to accelerating non-linear, 
irreversible and at times catastrophic change.11 Current emission trends, often characterised as 
the ‘business as usual scenario’, risk activating multiple tipping points, triggering a ‘domino-
like cascade’12 leading to ‘serious disruptions to ecosystems, society, and economies’.13  

 
8 D Jan et al, ‘What is socio-ecological research delivering? A literature survey across 25 international LTSER 
platforms’ (2018) Science of the Total Environment 1225, 1227-1228. 
9 W Steffen et al, ‘Planetary Boundaries : Exploring the Safe Operating Space for Humanity’ (2019) Ecology and 

Society 14, 32.  
10 W Steffen et al, ‘Planetary boundaries : Guiding changing planet’ (2015) 347 Science 6223.  
11 Examples include the Arctic, which risks being ice free as early as 2030 and the Amazon rainforest, which risks 
tipping into a savannah state and transforming from a carbon sink into a carbon source. For the Arctic, see  JA 
Screen and C Deser, ‘Pacific Ocean Variability Influences the Time of Emergence of a Seasonally Ice‐Free Arctic 
Ocean’ (2019) 46(4) Geophysical Research Letters 2222 and for the Amazon, see TE Lovejoy and C Nobre, 
‘Amazon Tipping Point’ (2018) 4(2) Science Advances eaat 2340. 
12 W Steffen et al, ‘Trajectories of the Earth System in the Anthropocene’ (2018) 115(33) Proceedings of the 

National Academy of Sciences 8252, 8254. 
13 Ibid, 8252.  
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 Since the emergency is anthropogenic and global, coordinated efforts are being made to 
address it internationally, most prominently through the 2015 Paris Agreement.14 The parties 
to the Agreement, which include the EU and its Member States, have undertaken to hold the 
increase in global average temperature to well below 2 °C above pre-industrial levels and 
recognised that pursuing efforts to limit the temperature increase to 1.5 °C above pre-industrial 
levels would significantly reduce the risks and impacts of climate change.15 
 In order to achieve those goals urgent action is needed, as highlighted by the 
Intergovernmental Panel on Climate Change (IPCC), the United Nations (UN) body tasked 
with assessing the science related to climate change.16 The IPCC has identified different 
emission pathways that are consistent with the Paris Agreement’s targets, by staying within a 
so-called ‘carbon budget’.17 With current emission levels, the carbon budget could be depleted 
as early as 2030, pushing global temperature rise well above 1.5 oC.18 Such rapid climatic 
change would impact every component of the Earth system, frequently interacting with other 
anthropogenic pressures and exacerbating their effects on ecosystems and biodiversity. 
 

3. Unsustainable business practices 
The crises we currently face may be anthropogenic, yet the actions of most individuals have 
had very little role to play in creating, sustaining, or exacerbating them. Instead, the crises can 
be traced to the birth of capitalism and industrialisation.19 That is to say, undertakings’ conduct 
has had a significant role to play in the crises and business practices directly or indirectly 
contribute to them. In this paper, we call such practices ‘unsustainable business practices’ 
collectively for ease of reference.  For our purposes, we understand ‘unsustainable’ practices 
as being antithetic to ‘sustainable’ ones, allowing us to use well-established frameworks and 
definitions of sustainability to define them. 
 The most commonly used definition of sustainability comes from the 1987 Brundtland 
Report for the UN. In that Report, ‘sustainable’ was defined as that which ‘meets the needs of 
the present without compromising the ability of future generations to meet their own needs.’20 
The idea of sustainability has since been further elaborated and given specificity.  
 For our current research, we understand ‘sustainability’ as a state of affairs that is in line 
with Raworth’s Doughnut framework, a comprehensive framework that combines the 
planetary boundaries we referred to in the previous subsection with the UN Sustainable 

 
14 The Paris Agreement under the United Nations Framework Convention on Climate Change, 
FCCC/CP/2015/L.9/Rev.1 (12 December 2015). 
15 Ibid, Art 2(1)(a). 
16 V Masson-Delmotte et al (eds.), ‘Summary for Policymakers’ in Global Warming of 1.5°C: An IPCC Special 

Report on the impacts of global warming of 1.5°C above pre-industrial levels and related global greenhouse 

gas emission pathways, in the context of strengthening the global response to the threat of climate change, 

sustainable development, and efforts to eradicate poverty (IPCC, 2018). 
17 Ibid, 12. 
18 Ibid, 4. 
19 R Patel and J W Moore, A History of the World in Seven Cheap Things: A Guide to Capitalism, Nature, and 

the Future of the Planet (Verso, 2018), 3. 
20 G Brundtland, ‘Report of the World Commission on Environment and Development: Our Common Future’, 
Annex to UN document A/42/427 - Development and International Co-operation: Environment (4 August 1987), 
24 and 54-57. 
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Development goals21, thereby delineating a safe and just operating space where every person’s 
minimum societal needs are met (i.e. education, healthcare, housing, decent work, access to 
water, food and energy, systems that ensure peace, justice, accountability, gender equality, 
social equity, political participation and support networks), within the planet’s carrying 
capacity (i.e. without exacerbating the climate and environmental emergency).22  
 A social-ecological research lens, which is also enshrined in the conceptual Doughnut 
framework, elucidates that society and environment are inextricably intertwined across space 
and time.23 According to it, environmentally unsustainable practices are directly interconnected 
with socially unjust practices. In simple terms, in this complex web of life anything that harms 
society ends up also being harmful to the environment and vice versa. Understanding this 
interconnectedness is crucial to fully appreciating the theories of harm we discuss in the second 
paper in this series.24 
 In order to operationalise the Doughnut conceptual framework to business practises and 
obtain a range of practices that we consider to be ‘unsustainable’, we draw from the planetary 
boundaries framework and the ten principles of the UN Global Compact for corporate 
sustainability, which relate to human rights, labour, the environment and anti-corruption.25 
First, in relation to human and labour rights, unsustainable business practices include violating 
or being complicit in violations of internationally proclaimed human rights (Principles 1 and 
2), not upholding freedom of association, not recognising the right to collective bargaining, or 
undermining the right to work (Principle 3), using forced, compulsory, or child labour 
(Principles 4 and 5), and engaging in discrimination in respect of employment and occupation, 
or producing under hazardous working conditions that endanger workers’ life and health 
(Principle 6). Second, in relation to the environment, unsustainable business practices are those 
that have a significant and proven impact on any of the planetary boundaries (Principle 7). 
Such practices also include, specifically, discouraging greater environmental responsibility 
(Principle 8), and discouraging or inhibiting the development and diffusion of environmentally 
friendly technologies (Principle 9).26 Third, in relation to anti-corruption (Principle 10) we 
include as ‘unsustainable’ the business practices of rent-seeking lobbying, extortion, bribery, 
corporate fraud and lack of transparency. For ease of reference, the ten principles are presented 
below, in Figure 1. 
 Seen through our chosen lens of the Doughnut framework, such ‘unsustainable’ practices 
entail pushing the world towards both a more ‘unsafe’ and ‘unjust’ state, i.e. transgressing the 

 
21 UN General Assembly Resolution of the 25 September 2015, ‘Transforming our world: the 2030 Agenda for 
Sustainable Development’ UN Document A/RES/70/1 (21 October 2015), 14.  
22 K Raworth, ‘A Safe and Just Space for Humanity’ Oxfam Discussion Paper (February 2012). 
23 W Steffen et al, ‘The Anthropocene: From Global Change to Planetary Stewardship’ (2011) 40 AMBIO 739; C 
Folke et al, ‘Social-ecological resilience and biosphere-based sustainability science’ (2016) 21(3):41 Ecology and 

Society; T M Daw et al, ‘Elasticity in ecosystem services: exploring the variable relationship between ecosystems 
and human well-being’ (2016) 21(2) Ecology and Society 11; J C Rocha et al, ‘Cascading regime shifts within 
and across scales’ (2018) 362(6421) Science 1379; and SJ Lade et al, ‘Human impacts on planetary boundaries 
amplified by Earth system interactions’ (2020) 3 Nature Sustainability 119. 
24 Iacovides and Vrettos (n 7). 
25 The ten principles are available at https://www.unglobalcompact.org/what-is-gc/mission/principles. 
26 A clear example of what we have in mind here is the car industry’s efforts to avoid having to transition to 
electric vehicles or other technologies that reduce the carbon footprint of driving. See, e.g., D Drugman ‘How to 
stop progress’, published in The New Internationalist (16 June 2020), available at 
https://newint.org/features/2020/04/07/how-stop-progress. 
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planetary boundaries and failing to meet the UN Sustainable Development Goals. An example 
that clearly illustrates this is pollution and lobbying. Just a hundred companies are responsible 
for over 70 per cent of global emissions.27 At the same time, many of these companies have a 
strong influence in shaping domestic and international climate policy. Since 2010, five of these 
same companies have together spent more than € 250 million in the EU, lobbying for policies 
that are favourable to Big Oil and Gas.28 Thus, seen in terms of the Doughnut framework, these 
corporations have moved the world towards a more ‘unsafe’ state with their emissions, in this 
case in regards to catastrophic climate change, and an ‘unjust’ state because the practices that 
they employ foment clientelist political relationships that demean the democratic principles of 
equality and accountability. 
  

 
27 P Griffin, ‘The Carbon Majors Database - CDP Carbon Majors Report 2017’, CDP Report, July 2017, 
available at: https://www.cdp.net/en/articles/media/new-report-shows-just-100-companies-are-source-of-over-
70-of-emissions.  
28 Corporate Europe Observatory, ‘Big Oil and Gas spent over 250 million euros lobbying the EU’ (23 October 
2019), available at: https://corporateeurope.org/en/2019/10/big-oil-and-gas-spent-over-250-million-euros-
lobbying-eu. 
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Principle 1: 

violating human rights 

 
Principle 2: 

being complicit in human rights violations 

 

Principle 3: 
undermining the right to work, not upholding freedom of association, or not recognising the right to 

collective bargaining 

 
Principle 4: 

using forced or compulsory labour 

 
Principle 5: 

using child labour 

 
Principle 6: 

discrimination in respect of employment and occupation, hazardous working conditions 

 
Principle 7: 

undertaking activities that push the planetary boundaries beyond a safe operating space 

 
Principle 8: 

discouraging greater environmental responsibility 

 
Principle 9: 

discouraging or inhibiting the development and diffusion of environmentally friendly technologies 

 
Principle 10: 

corruption, extortion, bribery, lack of transparency, rent-seeking lobbying 

 
Figure 1: Operationalising the UN Global Compact Principles as unsustainable business practices 
 

4. The constitutional imperative: mainstreaming sustainability 
The acuteness of the climate and environmental emergency creates a strong moral imperative 
to do everything possible to address it. One way to address it would be to disincentivise 
undertakings from engaging in unsustainable business conduct. The Commission, as enforcer 
of EU competition rules, has significant powers to circumscribe the conduct of undertakings. 
Competition law is a powerful tool. Surely, EU competition law could be used to somehow 
tackle unsustainable business conduct. Given the significance of the EU economy and the 
influence EU competition law exerts on other jurisdictions, the rules’ application could have a 
meaningful positive impact on addressing the crisis.  
 Does this mean that EU competition law ought to be addressing them? Not necessarily. 
Strong as the moral imperative may be, EU action, including the enforcement of competition 
law, is constrained by the competences conferred on the EU and the EU’s goals. Therefore, in 
this section we try to discern whether EU competition law does or should have sustainability 
as a goal, as a matter of positive law, case law and decisional practice. 
 To begin with, we note that competition lawyers have a tendency to think of EU 
competition law as a self-contained area of law, failing to appreciate that EU competition policy 
is but one policy among a plethora of policies that the EU engages in.29 Instead, the purpose of 
Articles 101 and 102 TFEU can only be properly understood by setting those provisions in the 
broader context of the EU Treaties, setting them in relation to other provisions in the Treaties 

 
29 Arts 2-6 TFEU contain the EU’s catalogue of competences, which translate into policies in Part III of the TFEU. 
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and seeing how they fit in the whole system of EU law. In fact, this is a constitutional 
requirement that flows from the Treaties themselves, as we show in this section.  
 For our purposes, the most relevant provisions of primary EU law are those found in 
Articles 11 and 191 TFEU as well as Article 37 of the Charter of Fundamental Rights (the 
Charter).30  
 Article 11 TFEU stipulates that environmental protection requirements must be integrated 
into the definition and implementation of the EU’s policies and activities, in particular with a 
view to promoting sustainable development. Importantly, Article 11 TFEU is a ‘provision 
having general application’, that is to say it is a horizontal provision of the TFEU and, thus, 
permeates all other TFEU provisions, including, of course, the ones on competition.31 
Moreover, it is framed as an imperative, using the verb ‘must’, in contrast to other horizontal 
provisions.32  
 Article 191 TFEU sets out the EU’s environmental policy goals, which include inter alia 
preserving, protecting and improving the quality of the environment, protecting human health, 
and using national resources prudently and rationally.33 While exercising its competence in 
environmental policy, the EU must aim at a high level of protection.34  
 The same follows from Article 37 of the Charter which adds, like Article 11 TFEU, a 
positive requirement to integrate the improvement of the quality of the environment into EU 
policies and to ensure this is achieved in accordance with the principle of sustainable 
development. It is pertinent to recall here that Article 51(1) of the Charter imposes a duty on 
the addressees of the Charter, of which the Commission is one, to ‘respect the rights, observe 
the principles and promote the application thereof’. Thus, although Article 37 of the Charter is 
neither a right, nor a principle, its application has to be ‘promoted’. Article 51(1) of the Charter 
imposes, in other words, a ‘mainstreaming’ obligation on the Commission regarding 
environmental protection, i.e. ‘a public sector duty to promote compliance with fundamental 
rights obligations as derived from the Charter’.35 This duty entails at least establishing ex ante 
fundamental rights protection in public organs and could even be interpreted, according to 
some, to impose a requirement to go above and beyond compliance with the Charter.36 
 A recent Grand Chamber judgment of the CJEU regarding State aid illustrates the effect 
Articles 11 TFEU and Article 37 of the Charter can have, when read in conjunction with 
requirements that stem from the EU’s environmental policy. In Austria v Commission (state 

 
30 Charter of Fundamental Rights of the European Union (2012) OJ C 326/2. The Charter has the status of primary 
EU law, according to Art 6(1) TEU. 
31 J Nowag, Environmental Integration in Competition and Free-Movement Laws (OUP, 2016), 31-48. For the 
negotiating history of Art 11 TFEU, see J Nowag, ‘The Sky Is the Limit: On the Drafting of Article 11 TFEU’s 
Integration Obligation and its Intended Reach’, in B Sjåfjell and A Wiesbrock (eds), The Greening of European 

Business under EU Law: Taking Article 11 TFEU Seriously (Routledge, 2015). 
32 E.g., Art 12 TFEU regarding consumer protection, which uses the formulation ‘shall be taken into account’ and 
Art 13 TFEU regarding animal welfare, which asks the EU and its Member States to ‘pay full regard to the welfare 
requirements of animals’.  
33 Art 191(1) TFEU. 
34 Art 191(2) TFEU. 
35 V Kosta, ‘Fundamental Rights Mainstreaming in the EU’ in F Ippolito, M E Barroloni and M Condinanzi (eds.) 
The EU and the Proliferation of Integration Principles under the Lisbon Treaty (Routledge, 2018), 22. 
36 Ibid, 21, referring to O de Schutter, ‘Mainstreaming Human Rights in the European Union’, in P Alston and O 
de Schutter (eds), Monitoring Fundamental Rights in the EU – The Contribution of the Fundamental Rights 

Agency (Hart Publishing, 2005) 37, 43. 
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aid for nuclear power plant) the CJEU found that ‘State aid for an economic activity … that is 
shown upon examination to contravene rules of EU law on the environment cannot be declared 
compatible with the internal market’37 since no EU law can exclude the applicability of primary 
or secondary rules of EU environmental protection or any general principles of EU law.38 
Applying the same logic to Articles 101 and 102 TFEU would mean that undertakings’ conduct 
could not be declared compatible with the internal market (i.e. it would have to be found to 
breach Articles 101 or 102) if it contravened rules of EU law on the environment, assuming of 
course that other requirements for the applicability of those Articles are satisfied too. 
 The nexus between environmental protection, sustainability, and reducing inequality on 
the one hand and competition policy on the other is further buttressed when Articles 7 and 8 
TFEU are considered. Article 7 TFEU requires consistency between the EU’s policies and 
activities, taking all of its objectives into account, in accordance with the principle of conferral 
of powers. Article 8 TFEU mandates the EU to aim to eliminate inequalities in all its activities. 
Just like Article 11 TFEU, both provisions are drafted as mandatory provisions, using the verb 
‘shall’ and they are horizontal provisions permeating all other TFEU provisions. By referring 
to the EU’s ‘objectives’, Article 7 TFEU also creates a link to Article 3 TEU. Article 3(3) 
stipulates that those objectives include, inter alia, working for ‘the sustainable development of 
Europe based on balanced economic growth … aiming at … a high level of protection and 
improvement of the quality of the environment’ and promoting social justice and protection. 
 Consistently with this, EU competition law’s porous nature is also reflected in the CJEU’s 
case law and the Commission’s decisional practice. Far from being focused on a Chicago 
school inspired narrow ‘consumer welfare’ standard39, as some commentators have argued40 
and contrary to what the Commission’s conscious move towards a ‘more economic approach’ 
might suggest41, an exhaustive, detailed, and systematic survey into EU competition law case 
law and decisional practice from the 1960’s to 2020 conducted by Iacovides and Stylianou 
reveals that EU competition law is polysyllectic when it comes to goals being pursued and that 

 
37 Case C-594/18 P Austria v Commission EU:C:2020:742, para 45. 
38 Ibid, paras 42-44. 
39 R H Bork, The Antitrust Paradox: A Policy at War with Itself (Basic Books Inc. Publishers, 1978), 50 and 110-
112. For an overview of how Bork’s work influenced US antitrust law, especially the Chicago school, which 
adopted a narrow welfare standard, see Meagher (n. 5) 5; and L M Khan, ‘The Ideological Roots of America’s 
Market Power Problem’ (2018) 127 The Yale Legal Journal Forum 960, 967-970. 
40 H Hovenkamp, ‘Antitrust Policy After Chicago’ (1985) 84 Michigan Law Review 213, 232-33; G Amato, 
Antitrust and the Bounds of Power: The Dilemma of Liberal Democracy in the History of the Market (Hart 
Publishing, 1997), 95-129; M Motta, Competition Policy: Theory and Practice (CUP, 2004), 21-22; R v d Bergh 
and PD Camesasca, European Competition Law and Economics: A Comparative Perspective (2nd edn.; Sweet & 
Maxwell, 2006), 18; O Odudu, ‘The wider concerns of competition law’ (2010) 30:3 Oxford Journal of Legal 

Studies 559, 605-612; R Nazzini, The Foundations of European Union Competition Law: The Objective and 

Principles of Article 102 (OUP, 2011), 107-154; P Akman, The Concept of Abuse in EU Competition Law: Law 

and Economic Approaches (Hart Publishing, 2012), 182-184; L Kaplow, ‘On the choice of welfare standards in 
competition law’ in  Zimmer (ed.), The Goals of Competition Law (Edward Elgar, 2012), 7-25; Melamed & Petit 
(n 5); and E Loozen, ‘Strict Competition Enforcement and Welfare: a Constitutional Perspective Based on Article 
101 TFEU and Sustainability’ (2019) 56:5 Common Market Law Review 1265. 
41 White Paper on the Modernisation of the Rules Implementing Articles 85 and 86 of the EC Treaty [1999] OJ 
C132/1. For an overview in relation to the relevant market, see Iacovides (n 46) 40-41. See also, D Gerber, ‘Two 
Forms of Modernization in European Competition Law’ (2008) 31 Fordham International Law Journal 1235; 
and B Bishop, ‘The Modernisation of DGIV’ (1997) 18:8 European Competition Law Review 481. 
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those goals find expression in a plethora of ways in the case law.42 This is consistent with other 
positive or normative research in competition law.43  
 What is more, Iacovides and Stylianou show that EU competition law’s mosaic of diverse 
goals includes some that do not fit the Procrustean framework of welfare and efficiency, such 
as protecting fairness, consumers, equality of opportunity, freedom to compete, a level playing 
field, the structure of the market, the internal market goal, the public interest and well-being of 
the EU as a whole, and avoiding wealth transfers from consumers to colluding companies.44  
 To conclude, taken together, several provisions of primary EU law show emphatically that 
EU competition policy cannot be separated from the EU environmental policy. To the contrary, 
EU primary law sets forth a constitutional imperative on the EU to integrate environmental 
protection and sustainability in all its policies. The consequence of that is that not only can EU 
competition policy enforcement not pursue goals that are inconsistent with environmental 
goals, but must also, as a matter of EU constitutional law, positively pursue them and integrate 
them in its goals. EU competition law’s goals, as shown in case law and decisional practice, 
are and always have been broader than narrow consumer welfare. This constitutional 
imperative means that they should include environmental protection and sustainability, 
meaning that the enforcement of the rules ought to promote conduct that furthers sustainability 
and at the same time prevent conduct that leads to environmental degradation and social 
injustice. 
 

5. EU competition law’s sustainability gap  
The EU has recognised the climate and environment emergency and realises that it must play 
a role in addressing it and that the coronavirus pandemic opens a window of opportunity for 
resetting the economy in a way that also contributes to alleviating climate change. For the first 
time, the European Parliament (EP) declared a climate and environment emergency in its 

 
42 K Stylianou and M C Iacovides, ‘Goals of EU Competition Law – A Comprehensive Empirical Investigation’, 
available at https://ssrn.com/abstract=3735795. 
43 A Fels and G Edwards, ‘Working Paper III – Competition Policy Objectives’, in C-D Ehlermann and L Laudati 
(eds.), European Competition Law Annual 1997: Objectives of Competition Policy (Hart Publishing, 1998), 57; 
D J Gerber, Law and Competition in Twentieth Century Europe: Protecting Prometheus (OUP, 1998); D Neven, 
P Papandropoulos, and P Seabright, Trawling for Minnows: European Competition Policy and Agreements 

Between Firms (Centre for Economic Policy Research, 1998), 12; R Ahdar, ‘Consumers, redistribution of income 
and the purpose of competition law’ (2002) 23:7 European Competition Law Review 341, 349-352; E Fox, ‘The 
Efficiency Paradox’, in R Pitofsky (ed.), How the Chicago School Overshot the Mark: The Effect of Conservative 

Economic Analysis on US Antitrust (OUP, 2008), 79-88; C Townley, Article 81 EC and Public Policy (Hart 
Publishing, 2009), 13-43; O Andriychuk, ‘Rediscovering the Spirit of Competition: On the Normative Value of 
the Competitive Process’ (2010) 6:3 European Competition Journal 575, 579-590; L Parret, ‘Shouldn’t We Know 
What We Are Protecting? Yes We Should! A Plea for a Solid and Comprehensive Debate about the Objectives 
of EU Competition Law and Policy’ (2010) 6:2 European Competition Journal 339, 346-358; D Geradin, A 
Layne-Farrar, and N Petit, EU Competition Law and Economics (OUP, 2012), 23-26; T J Horton, ‘Fairness and 
Antitrust Reconsidered: An Evolutionary Perspective’ (2013) 44:4 McGeorge Law Review 823; A Ayal, Fairness 

in Antitrust (Hart Publishing, 2016), 207-212; Nowag, Environmental Integration (n 31); A Ezrachi, ‘EU 
Competition Law Goals and the Digital Economy’, Oxford Legal Studies Research Paper No. 17/2018; A Ezrachi 
and M Stucke, ‘The fight over antitrust’s soul’ (2018) 9:1 Journal of European Competition Law & Practice 1; 
A Foer and A Durst, ‘The Multiple Goals of Antitrust’ (2018) 63:4 The Antitrust Bulletin 494, 498 and 501-506; 
I Lianos, ‘The Poverty of Competition Law: The Long Story’, CLES Research Paper Series No. 2/2018, 18-23, 
61-62, and 90; T Wu, ‘After Consumer Welfare, Now What? The “Protection of Competition” Standard in 
Practice’ (2018) Competition Policy International, 4-9.  
44 Stylianou and Iacovides (n 42). 
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Resolution ahead of the 25th United Nations Climate Conference of the Parties (COP 25). In 
that Resolution, the EP called on the Commission, inter alia, to ‘urgently take the concrete 
action needed in order to fight and contain the threat of climate and environmental catastrophe 
before it is too late’.45 
 The Commission has recognised in the past – notwithstanding the onset of the ‘more 
economic approach’46 – that its significant and rather unique powers of enforcement in 
competition policy can be used supportively of other tools to achieve broad goals such as 
sustainable development, unemployment, and addressing financial crises.47 Moreover, the idea 
that EU competition law can further goals such as sustainability and fairness has featured 
consistently in Commissioner for Competition Vestager’s speeches48 and is also picking up 
speed in national competition authorities in the EU49 and internationally, especially in the 
United States which is highly influential as to the development of antitrust law in the EU.50  
 However, neither the Commission’s response to the EP’s call for action, the European 
Green Deal (Green Deal),51 nor its response to the economic crisis caused by the pandemic, the 
€ 2,4 trillion ‘Recovery plan for Europe’ that is linked to the Green Deal,52 contain any specific 
proposals for using competition law and policy (beyond State aid law) as one of the tools to 
address them.53 In other words, the constitutional imperative we identified above does not seem 
to have been heeded. In fact, in its decisional practice regarding mergers, the Commission 
seems to have recently taken the opposite view.54   

 
45 European Parliament Resolution of 28 November 2019 on the climate and environment emergency 
(2019/2930(RSP)). 
46 On the ‘more economic approach’ to EU competition law, see M C Iacovides, ‘The Law and Economics of 
WTO law: a comparison with EU Competition Law’ (Edward Elgar, forthcoming 2020), 45. 
47 See e.g., the Communication from the Commission to the European Parliament, the Council, the European 
Economic and Social Committee and the Committee of the Regions, ‘Report on Competition Policy 2011’ 
COM(2012) 253 final (Brussels, 30 May 2012), pp. 9-17; J Almunia, ‘Competition Enforcement in the EU: 
Beyond the Integration of Markets’, SPEECH/12/742 (Trier, 18 October 2012); J Almunia, ‘The Role of 
Competition Policy in Times of Crisis’, SPEECH/12/917 (Brussels, 6 December 2012). 
48 See e.g., M Vestager speech at the GCLC Conference on Sustainability and Competition Policy, ‘Competition 
and Sustainability’ (Brussels, 24 October 2019); speech at the Danish Competition and Consumer Authority, ‘Fair 
markets in a digital world’ (Copenhagen, 9 March 2018); speech at the GCLC Annual Conference, ‘Fairness and 
Competition’ (Brussels, 25 January 2018); and speech ‘How Competition Can Build Trust in Our Societies’ (21 
September 2017). 
49 With the Greek and Dutch competition authorities having taken the lead: See e.g. the Greek competition 
commission’s Staff Working Paper ‘Healthy Competition and Sustainable Development’.   
50 See, e.g., the Biden/Sanders Taskforce Recommendations regarding broader criterial in antitrust analytical 
considerations, in particular in relation to the labour market, underserved communities and racial equity, available 
at  joebiden.com/wp-content/uploads/2020/08/UNITY-TASK-FORCE-RECOMMENDATIONS.pdf. 
51 Communication from the Commission to the European Parliament, the European Council, the Council, the 
European Economic Committee and the Committee of the Regions, ‘The European Green Deal’, COM(2019) 640 
final (Brussels, 11 December 2019).  
52 The Recovery Plan is available at ec.europa.eu/info/live-work-travel-eu/health/coronavirus-response_en. 
53 The Green Deal (n 51) 9 and 18. 
54 Commission Decision of 21 March 2018 in Case M.8084 Bayer/Monsanto C(2018) 1709 final, paras. 3010 ff.  
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 Meanwhile, competition law researchers, for instance Townley,55 Kingston,56 Nowag,57 
Holmes,58  Lianos,59 Ezrachi,60 Meagher61, and Makris and Deutscher62 are exploring ways to 
turn rhetoric into tangible change. In the relevant literature, those ways are expressed either as 
ways that the goal could operate as a shield (i.e. invoked to avoid liability for what could 
otherwise be anticompetitive) or as a sword (i.e. invoked to strike down conduct and measures 
that contravene it),63 or, put differently, as a matter of operating supportively or 
preventatively.64 Most of the research is focused on finding ways to encourage conduct that is 
sustainable instead of preventing, punishing, or striking down conduct that is unsustainable, 
i.e. it is about the usage of EU competition law as a ‘shield’.65 Additionally, the existing 
literature is much more focused on the relation between Article 101 TFEU and sustainability 
goals, than on the one between Article 102 TFEU and sustainability goals.66 The few existing 
proposals of using Article 102 TFEU as a sword, based on a broader understanding of consumer 
welfare or anticompetitive harm, are still rather underdeveloped and vague.67 
 In conclusion, there is a real gap in the enforcement of EU competition law, in particular 
in using Article 102 TFEU as a sword to strike down unsustainable business practices and the 
same gap exists in the relevant literature.  
 

6. The nexus between market power and unsustainable business practices 
The previous sections established a moral and constitutional imperative to enforce EU 
competition law in a way that takes into account the environmental (and thus social) impact of 
undertakings’ conduct. We also identified an enforcement and research gap as to the role 
competition law and Article 102 TFEU can play as a cause of action against unsustainable 
business practices. Does that gap exist because unsustainable business practices and market 
power are unrelated or can a nexus be identified between the two? 
 A few observations are in order before we proceed. First, in answering that question, we 
do not purport to establish any type of causation between market power and unsustainable 
business practices. Indeed establishing causation is impossible within the confines of a paper 

 
55 Townley (n 43) and C Townley, ‘Is There (Still) Room for Non-Economic Arguments in Article 101 TFEU 
Cases?’ paper presented at the Conference on Aims and Values in Competition Law (Copenhagen, 20 September 
2012), available at https://ssrn.com/abstract=2162864. 
56 S Kingston, Greening EU Competition Law and Policy (CUP, 2011). 
57 Nowag, Environmental Integration (n 31). 
58 S Holmes, ‘Climate Change, Sustainability, and Competition Law’ (2020) 8:2 Journal of Antitrust Enforcement 
354. 
59 E.g. I Lianos, ‘Polycentric Competition Law’ (2018) 71:1 Current Legal Problems 161. 
60 E.g. Ezrachi (n 43). 
61 M Meagher, Competition is Killing Us: How Big Business is Harming Our Society and Planet – and What to 

Do About It  (Penguin Business, 2020). 
62 S Makris and E Deutscher, ‘What is the role of EU merger control in ensuring sustainability? Innovation output, 
innovation diversity and the Commission’s innovation theory of harm in agrochemical mergers’ (forthcoming, on 
file with the authors) 
63 Holmes (n 58) 372-74. 
64 Nowag, Environmental Integration (n 31). 
65 For an example in Article 102 TFEU, see Kingston (n 56) ch 9. 
66 E.g., M P Schinkel and Y Spiegel, ‘Can collusion promote sustainable consumption and production?’ (2017) 
53 International Journal of Industrial Organization 371; Lianos (n 59), 189-193; A Yasar ‘EU Competition Law 
– Cooperation Agreements for Sustainability’ Fair Trade Advocacy Office Position Paper, 2020. 
67 E.g., T Fernando and C Lombardi, ‘EU Competition Law and Sustainability in Food Systems: Addressing the 
Broken Links’, Fair Trade Advocacy Office (Brussels, February 2019), ss 4.2 and 5.2; Holmes (n 58) 18-20.  
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like this. Rather, we make an effort to show that market power facilitates undertakings’ 
engaging in unsustainable business practices, in the same way that one would theorise that 
market power and consolidation is conducive to other harmful behaviour68 or would try to 
verify whether healthy competition is conducive to broad societal outcomes, such as 
democracy.69 Second, EU competition law does not require for there to be a causal relationship 
between the dominant position and the abuse, meaning there is no need to show that ‘but for’ 
the dominance, the conduct characterised as abusive is impossible.70  
 To test our hypothesis, we utilised two methods, one hermeneutic (s 6.1) and one 
empirical, the latter based both on secondary sources (s 6.2) and on our own original empirical 
research (s 6.3). 
 

6.1. ‘Definition of dominance’ and unsustainable business practices 
Starting with the hermeneutic one, we turn our attention to the definition of ‘dominant position’ 
within the meaning of Article 102 TFEU. According to the Court of Justice of the EU (CJEU), 
a dominant position is a position of economic strength which enables an undertaking ‘to 
prevent effective competition from being maintained on the relevant market by affording it the 
power to behave to an appreciable extent independently of its competitors, its customers and 
ultimately of the consumers’ and to ‘act largely in disregard of’ any competition that may exist 
on the market.71 Furthermore, the case law from the CJEU endorses the Commission’s 
argument that abusive conduct can itself be an indicium of dominance, since certain abusive 
conduct will not be appealing to non-dominant companies that expect ‘effective competition 
to normally ensure that the adverse consequences of such behaviour would outweigh any 
benefits.’72 Given the current ubiquity of issues relating to corporate social responsibility in 
Europe, mandatory non-financial reporting for large corporations73, and the increasing 
relevance of the issue for investors, one would expect that only undertakings enjoying some 
degree of market power would be able to rip gains from engaging in unsustainable business 
conduct and bear any associated costs, acting in disregard of competitors, customers, and 

 
68 For a similar approach as to the relationship between market power and fascism, see D Crane, ‘Fascism and 
Monopoly’, University of Michigan Law and Economics Research Paper No. 19-008, 29.  
69 N Petersen, ‘Antitrust Law and the Promotion of Democracy and Economic Growth’ (2013) 9:3 Journal of 

Competition Law and Economics 593. 
70 Case C-85/76 Hoffmann-La Roche v Commission EU:C:1979:36, para 9. In exceptional situations where the 
abuse and the dominance occur on different markets, the case law requires proof of a ‘link’ between the two: see, 
e.g. Case C-333/94 P Tetra Pak International SA v Commission EU:C:1996:436, para 27. 
71 Hoffmann-La Roche (n 70) paras 38-39. 
72 Case T-30/89 Hilti AG v Commission EU:T:1991:70, paras 87 and 93, upheld on appeal in Case C-53/92 P Hilti 

AG v Commission EU:C:1994:77. See also, OECD, ‘Techniques and Evidentiary Issues in Proving 
Dominance/Monopoly Power’ DAF/COMP(2006)35 (October 2008), 42-44. 
73 Large companies in the EU are required to report non-financial and diversity information pursuant to  
Directive 2014/95/EU of the European Parliament and of the Council of 22 October 2014 as regards disclosure of 
non-financial and diversity information by certain large undertakings and groups [2014] OJ L 330/1. Although 
there is no centralised database for the reports, most can be found at https://database.globalreporting.org/. 
According to S Arvidsson and J Johansson, ‘Sense-Making and Sense-Giving: Reaching Through the 
Smokescreen of Sustainability Disclosure in the Stock Market’ in S Arvidsson (ed), Challenges in Managing 

Sustainable Business Reporting, Taxation, Ethics and Governance (Palgrave Macmillan, 2019), 81, reporting can 
be criticised for its lack of value relevance and credibility. The Commission’s recently commissioned ‘Study on 
Due Diligence Requirements through the Supply Chain Final Report’ also accepts that reporting has had limited 
real impact on business conduct, see 245-250. 
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consumers. Hence, we can deduce that ‘dominance’, as understood in EU competition law, is 
a feature that facilitates engaging in unsustainable business practices. This is supported by 
recent research on competition and corporate social responsibility (CSR) by Ding et al, 
showing that intensifying competition induces firms to increase CSR activities, using firm-
level data on CSR from 2002 through 2015 and panel data on competition laws in 48 
countries.74 
 

6.2. Market consolidation and unsustainable business practices 
For the empirical method, we turn to the rich literature of socio-ecological studies discussing 
the connection between market concentration and unsustainable business practices. Folke et al 
provide a solid basis of understanding how market consolidation over the years has led to 
transnational corporations growing so large that they are now effectively controlling critical 
functions of the biosphere. The authors explicitly list market consolidation levels at the global 
scale for the agriculture, forestry, seafood, cement, minerals and fossil energy sectors, and 
highlight the main environmental impacts associated with these sectors.75 Research on mega-
mergers on the food and financial sectors demonstrates how undertakings not only stifle 
innovative new products, but they also crowd out smaller players and directly harm 
consumers.76 Specifically for the food sector, research by Clapp and by the International Panel 
of Experts on Sustainable Food Systems, shows how mega corporations leverage their political 
influence to alter regulations around pesticides and fertilizers that are harmful for people and 
the environment.77 These studies serve as telling examples of how excessive market 
consolidation is not compatible with a just and sustainable world, though, of course, they do 
not focus on market power held by individual companies in relevant markets, as required by 
EU competition law’s definition of dominance. 
 

6.3. Enforcement of Article 102 TFEU and unsustainable business practices 
To test the veracity of the nexus identified in the reviewed literature, we decided to check 
whether undertakings that have already featured in DG Competition’s enforcement of Article 
102 TFEU as dominant undertakings have in the past also engaged in unsustainable business 
practices, without checking whether the competition law case predates or postdates the 
unsustainable business practice. We first compiled a list of all Article 102 TFEU decisions ever 
to have resulted in either a prohibition or a commitments decision, since both types entail a 

 
74 Ding et al., ‘Competition Laws, Norms and Corporate Social Responsibility’ National Bureau of Economic 

Research Working Paper 27493, available at http://www.nber.org/papers/w27493. 
75 C Folke et al, ‘Transnational corporations and the challenge of biosphere stewardship’ (2019) 3:10 Nature 

Ecology and Evolution 1396. 
76 P Dauvergne, Will Big Business Destroy Our Planet (Polity, 2018); Z J Barclift, ‘Too Big to Fail, Too Big Not 
to Know: Financial Firms and Corporate Social Responsibility’ (2011) 25:3 Journal of Civil Rights and Economic 

Development 449. 
77 J Clapp, ‘Mega-mergers on the menu: corporate concentration and the politics of sustainability in the global 
food system’ (2018) 18:2 Global Environmental Politics 12; P Mooney ‘Too Big to Feed: Exploring the Impacts 
of Mega-mergers, Consolidation, and Concentration of Power in the Agri-food Sector’, 2017 Report of the 
International Panel of Experts on Sustainable Food Systems. 
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finding, or a preliminary finding, of dominance.78 We then categorised the cases according to 
NACE codes and created our own broader categories of economic sectors. We decided to focus 
on six specific sectors with high concentration and global and complex value chains, namely 
(i) Energy Production and Distribution, Mineral and Metal Extraction and Mining, (ii) Cars 
and Transport (ground, air and sea, excluding rail), (iii) Food (including packaging and 
tobacco), (iv) Electronics Manufacturing, (v) Web, Computer Services, Online Retail, and (vi) 
Pharmaceuticals and Chemicals. In each sector, we listed the dominant undertakings from each 
case, in total 86 unique undertakings.79 Finally, we checked whether any of these 86 
undertakings had engaged in unsustainable business practices according to our definition in 
section 3. Ideally, for methodological ease and consistency, we would have liked to check one 
centralised database documenting all such practices. In lieu of such a database, we used the 
Environmental Justice Atlas (EJAtlas), one of the most comprehensive databases available.80 
EJAtlas maps socio-ecological conflicts across the world and contains inter alia basic data on 
each conflict, the source of the conflict, information on companies involved, and each conflict’s 
impact on the environment, on health, and on society.  
 The search yielded 176 cases where one or more of the undertakings on our list were 
mentioned as directly responsible for or closely related to the socio-ecological conflict and its 
negative impacts for society and the environment.81 Out of the 86 dominant undertakings, 27 
undertakings (roughly 31 per cent) yielded a positive hit in the EJAtlas database. A few 
interesting observations, illustrated below in Figure 2, can be made from the results of the 
matching exercise. 
 First, we found instances of undertakings from all of the six aforementioned sectors 
engaging in unsustainable business behaviours. This illustrates that the nexus between market 
power and such behaviours is not a sector-specific issue but is prevalent in all sectors of the 
economy. That said, the majority of cases (149 or about 85 per cent) and almost half of the 
undertakings engaging in unsustainable business practices (13 out of 27), were observed in 
sector (i) Energy Production and Distribution, Mineral and Metal Extraction and Mining. 
 Second, of the relevant 176 cases, 154 (or 87.5 per cent) involved a violation of Principle 
7, i.e. the conduct had a significant and proven impact on any of the planetary boundaries. An 
explanation for this, if seen in conjunction with the first observation, may well be that the 
EJAtlas is skewed towards cases of environmental injustice, where certain companies active in 
energy production and distribution, mineral and metal extraction and mining are repeat 
offenders.  
 Third, in about 142 cases (92.2 per cent) of the 154 cases involving a breach of Principle 
7, there was an overlap with breaches of at least one other principle from those that are not 

 
78 In order for the conduct of the undertakings to have been subject to Article 102 TFEU scrutiny, they would 
have to be dominant. I.e. the cross-referencing allows us to focus on undertakings that have already been shown 
to hold market power (in the case of commitments decisions, preliminarily). 
79 The complete list of cases and undertakings can be found in Annex I. In cases involving a parallel application 
of Article 101 TFEU, we disregarded undertakings in a vertical relationship with the dominant one. 
80 L Temper, D del Bene and J Martinez-Alier, ‘Mapping the frontiers and front lines of global environmental 
justice: the EJAtlas’ (2015) 22 Journal of Political Ecology 255. For more detail regarding EJAtlas’s method for 
collecting and verifying data and curating the database see https://ejatlas.org/about. 
81 A detailed breakdown of the methodology we followed to pair the findings of the EJAtlas with the UN Global 
Compact Principles, can be found in Annex II. 
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environmental, i.e. excluding Principles 8 and 9. This shows specifically for dominant 
undertakings the veracity of the observation made by current socio-ecological research, that 
we cannot separate environmental from social sustainability, i.e. respect for human/labour 
rights, cultural diversity etc. and illustrates that the issues can and should be addressed together 
if possible.  
 Fourth, we found a significant number of cases where corruption (Principle 10) was 
present, as well as a worrying overlap between corruption and human rights violations 
(Principles 1 and 2) and between corruption and environmental impacts (Principles 7 and 8). 
Of the total 51 cases where a breach of Principle 10 is documented across all sectors, we 
observe an 88.2 per cent (45 cases) overlap with breaches of either Principle 1 or 2. Of those 
same 51 cases, there is an 80.4 per cent (41 cases) overlap with breaches of either Principle 7 
or 8. This shows that local institutions where the environmentally and socially unsustainable 
behaviour happens can often be corrupt and, thus, unable or unwilling to hinder or penalise the 
conduct or to address the significant negative impact it may cause to people and the 
environment. Hence, the prevalence of corruption illustrates that the argument that there are 
other institutions or agencies that effectively enforce other laws than competition rules (e.g. 
environmental regulation) and that competition law enforcement is not necessary to address 
environmental degradation or human rights violations must be dismissed. This suggests that 
independent competition agencies (for instance, DG Competition), even if located in 
jurisdictions other than those where the abuse takes place, can be relatively effective in dealing 
with environmental degradation and human rights violations caused by the actions of dominant 
undertakings, so long as the concept of ‘abuse’ can encompass theories of harm related to such 
effects. We address how to interpret ‘abuse’ within the meaning of Article 102 TFEU in order 
to achieve just that, in our second paper in this series.82   
  Fifth, we found instances where the dominant undertakings had engaged in unsustainable 
business practices in the EU. EU competition law has extraterritorial reach to the extent the 
impact of the abuse is felt in the EU, meaning that the abuse does not need to take place in the 
EU jurisdiction in order for it to be caught by EU competition law,83 a point which relates to 
our third observation above. Be that as it may, the existence of cases from within the EU 
disproves a common counterargument to an EU competition law with broader goals, namely 
that the EU already has high standards of protection for other values such as the environment 
and human and social rights.  
 A final observation is that we found no violations of Principles 4, 5 and 9 in any of the 
cases we examined. This can probably be attributed to the way the EJAtlas categorises 
corporate impacts of the socio-ecological conflicts, as  neither “slavery”, “forced labour”, 
“compulsory labour”, “child labour” (Principles 4 and 5)  or “technologies” (Principle 9) are 
specifically mentioned, although it should be mentioned that it is possible to input impacts also 
outside the categories, as text in the category “other impacts”.84 
 

 
82 Iacovides and Vrettos (n 7). 
83 Case C-413/14 P Intel EU:C:2017:632, paras 43-57.  
84 A detailed list over the ways EJAtlas categorises corporate impacts can be found in Annex II, right column. 
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Figure 2: Key findings of matching exercise between DG Competition database on Article 102 enforcement and the EJAtlas  
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7. Implications of the nexus between market power and unsustainable business 
practices 

In the previous section, we showed a nexus between market power and unsustainable business 
practices. Why is it significant that dominant undertakings engage in such practices? After all, 
the reason for which undertakings engage in the practices we identified as ‘unsustainable’ in 
section 3 is self-evident and applicable to most, if not all, undertakings. Most undertakings 
strive to increase their net profit, to the direct benefit of their owners or shareholders and the 
indirect benefit of their management. One way of increasing net profit is to reduce costs. 
Unsustainable practices result in lower production costs to undertakings engaging in them 
through lower standards, for instance paying low wages, creating environmental externalities 
and not compensating for them, not providing safe working conditions to workers, etc. 
Although the practices may also entail certain costs (inter alia reputational costs, litigation, 
fines), those are often too low to offset the increased profit made by engaging in them. 
Moreover, as a consequence of reduced costs, an undertaking engaging in unsustainable 
business practices gains a competitive advantage over any competitor that does not engage in 
the practices and even more so over competitors that sacrifice profit in order to actively pursue 
sustainable practices.85 Thus, ‘unsustainable business practices’ are available to all 
undertakings, irrespective of whether they hold market power on the relevant market or not 
and all undertakings may have incentives to pursue them. Why, then, is this an issue that relates 
to the application of Article 102 TFEU, which specifically circumscribes the conduct of 
undertakings holding market power?  
 We submit that that question is misguided. When it comes to the application of Article 102 
TFEU, it is simply a feature of EU competition law that the prohibition only applies to 
undertakings holding a dominant position on the relevant market. Consequently, conduct which 
is perfectly acceptable under Article 102 for non-dominant undertakings, may still fall foul of 
that Article when individually or collectively dominant undertakings engage in it86, in 
recognition of the fact that a dominant firm’s conduct will always have a greater impact on the 
market than if the same conduct were pursued by a non-dominant firm.87 Moreover, case law 
has made it clear that a position of market power imposes on dominant undertakings a special 
responsibility – not shared by non-dominant undertakings – not to distort competition.88  
 Of course, unsustainable business practices will only be caught by Article 102 TFEU to 
the extent they constitute ‘abuses’ of dominant position within the meaning of that Article. 
That is EU competition law’s biggest sustainability gap and also the subject matter of our 
second paper.89 Yet, showing that market power and concentration facilitate unsustainable 
business practices lends more weight to the argument for expanding competition law’s 

 
85 T Lundgren, L Dam, and B Scholtens, ‘Sustainable Business Practices – An Environmental Economics 
Perspective’ in Arvidsson (n 73), 217-218. 
86 Commission Decision in Case AT.40220 Qualcomm (exclusivity payments), para 378; Opinion of Advocate 
General La Pergola in Joined Cases C-147/97 and C-148/97 Deutsche Post AG v Gesellschaft für Zahlungssysteme 

mbH (GZS) and Citicorp Kartenservice GmbH EU:C:1999:270, para 19. 
87 K McMahon, ‘A Reformed Approach to Article 82 and the Special Responsibility not to Distort Competition’ 
in A Ezrachi (ed.), Article 82 EC: reflections on its recent evolution (Hart Publishing, 2009), 122. 
88 Case 322/82 Nederlandsche Banden Industrie Michelin v Commission EU:C:1983:313, para 57 and reiterated 
numerous times, e.g. recently in Case C-307/18 Generics (UK) and Others EU:C:2020:52, para 153. 
89 Iacovides and Vrettos (n 7). 
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understanding of abuse to include such practices. The empirical research, especially, shows 
this is a real problem with real consequences rather than simply a pure academic exercise in 
hermeneutics and treaty interpretation. Addressing that problem through Article 102 TFEU 
could make a significant positive impact for people and planet, even if regulation, oversight, 
setting international standards, and redistribution of wealth through progressive tax policies 
could prove to be better alternatives, if ever realised. In fact, our research shows that Article 
102 TFEU, as a generalist tool with extraterritorial application and applied by often robust 
independent agencies, would be a rather efficient tool, since unsustainable business practices 
were found in all sectors, within and outside the EU and since environmental and social impacts 
are often intertwined. Additionally, affecting the conduct of a handful of powerful corporations 
(termed as “keystone actors” in socio-ecological research) can have a disproportionate and 
meaningful impact on whole sectors.90 Finally, identifying the nexus also facilitates an 
appreciation of the unique ways in which dominant undertakings can harm competition and 
consumers through unsustainable business practices and underlie the theories of harm we 
expound in our second paper.  

 
8. Conclusion 

The climate and environment emergency has only recently been appreciated to its fullest extent 
and sustainability as a central goal of politics and a positive public policy goal affecting all 
other facets of policy, rather than something simply talked about, is a relatively new 
phenomenon, as pointed out by Commissioner Vestager.91 EU competition law has a lot of 
catching up to do in order to be reoriented from its current focus on narrow consumer welfare 
considerations.  
 In our view, a significant gap exists in particular in relation to the enforcement of Article 
102 TFEU and sustainability. In this paper, we showed that sustainability considerations should 
be mainstreamed in EU competition law enforcement as a matter of EU constitutional law. 
With research that cuts across law and socio-ecological studies, we offered an original and 
unique perspective and showed that a nexus exists between market power and unsustainable 
business practices that harm people and planet. That nexus is significant, as it shows that 
addressing unsustainable business practices through the enforcement of Article 102 TFEU vis-
à-vis dominant undertakings is not only a theoretical possibility mandated by EU constitutional 
law. It is a real opportunity to address environmental and social injustices and thereby 
contribute to tackling the most important existential threat currently facing humanity, climate 
change, by reading the relevant competition law test for ‘abuse’ through the constitutional law 
lens.  
  

 
90 H Österblom et al, ‘Transnational Corporations as ‘Keystone Actors’ in Marine Ecosystems’ (2015) 10:5 PLoS 

ONE e0127533. 
91 M Vestager, ‘Competition and Sustainability’ (n 48).  
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Annex I – List of Article 102 TFEU cases and companies, organised according to sector 
 

(i) Energy production and distribution, mineral and metal extraction and mining 
 

Case Name Companies NACE code / Economic activity 

28841 

ABG + AVIA / Gulf + 

Chevron + Texaco + Mobil + 

Total + Fina + BP + Shell 

Avia International, BP, 

Chevron, Mobil, Petrofina, 

Shell, Texaco 

B.06.1 - Extraction of crude petroleum 

37966 Distrigaz Distrigaz 
D.35.2 - Manufacture of gas; distribution 

of gaseous fuels through mains 

38139 Diamond Trading Company De Beers 
B.08.99 - Other mining and quarrying 

n.e.c. 

38381 
Alrosa + DBCAG + City and 

West East 
City & West East, De Beers 

B.08.99 - Other mining and quarrying 

n.e.c. 

38700 
Greek lignite and electricity 

markets 
PPC 

D.35.1 - Electric power generation, 

transmission and distribution 

39230 Rio Tinto Alcan Rio Tinto Alcan Inc., ECL  

C.24.42 - Aluminium production, C.28.99 

- Manufacture of other special-purpose 

machinery n.e.c. 

39315 ENI (Commitments) Eni SpA 

D.35.22 - Distribution of gaseous fuels 

through mains, D.35.23 - Trade of gas 

through mains 

39316 
GDF foreclosure 

(Commitments) 
Gaz de France 

D.35.22 - Distribution of gaseous fuels 

through mains, D.35.23 - Trade of gas 

through mains 

39317 E.On gas foreclosure E.ON AG 

D.35.22 - Distribution of gaseous fuels 

through mains, D.35.23 - Trade of gas 

through mains 

39351 Swedish Interconnectors Svenska Kraftnät D.35.12 - Transmission of electricity 

39386 
Long term electricity contracts 

in France 
EDF 

D.35 - Electricity, gas, steam and air 

conditioning supply 

39388 
German electricity wholesale 

market 
E.ON AG 

D.35 - Electricity, gas, steam and air 

conditioning supply 

39389 
German electricity balancing 

market 
E.ON AG 

D.35 - Electricity, gas, steam and air 

conditioning supply 

39402 RWE gas foreclosure RWE AG 
D.35.22 - Distribution of gaseous fuels 

through mains 

39727 CEZ CEZ 
D.35 - Electricity, gas, steam and air 

conditioning supply 

39767 BEH Electricity Bulgarian Energy Holding D.35.14 - Trade of electricity 

39816 
Upstream gas supplies in 

Central and Eastern Europe 
Gazprom 

D.35.22 - Distribution of gaseous fuels 

through mains, D.35.23 - Trade of gas 

through mains 

39849 BEH gas BEH gas 

D.35.2 - Manufacture of gas; distribution 

of gaseous fuels through mains, D.35.22 - 

Distribution of gaseous fuels through 

mains 

39984 
OPCOM / Romanian Power 

Exchange 
OPCOM, Transelectrica D.35.14 - Trade of electricity 

40335 Romanian gas interconnectors Transgaz 

D.35.22 - Distribution of gaseous fuels 

through mains, D.35.23 - Trade of gas 

through mains 

40461 DE/DK Interconnector  TenneT TSO GmbH D.35.12 - Transmission of electricity 

 
(ii) Cars and Transport (air and sea, excl. rail) 
 

Case  Name Companies NACE code / Economic activity 

28851 General Motors Continental General Motors Continental NV Cars, automobiles 

29491 Michelin I Michelin Tyres, pneumatics 
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30615 BL British Leyland plc Cars, automobiles 

32318 London European - Sabena Sabena, Belgian World Airlines Air transport 

32450 
CEWAL & autres Conférences 

africaines 

CMB Transport, Danmarks 

Rederifor 
H.50 - Water transport 

34689 
Sea Containers v Stena Sealink 

(interim measures) 
Stena Sealink 

Provision of port facilities for car and 

passenger ferry operations 

34780 Virgin/British Airways British Airways 
H.51 - Air transport, H.52.23 - Service 

activities incidental to air transportation 

34801 Flughafen Frankfurt/Main AG Flughafen Frankfurt/Main AG Air transport 

35134 
Trans-Atlantic Conference 

Agreement (TACA) 

Sea-Land Service, Inc., A.P. 

Mùller-Maersk Line, Atlantic 

Container Line AB Hanjin 

Shipping Co., Ltd, Hapag-Lloyd 

Container Linie GmbH, P&O 

Nedlloyd Container Line Ltd, 

Mediterranean Shipping Co., 

Orient Overseas Container, 

Polish Ocean Lines, 

DSR/Senator Lines, Cho Yang 

Shipping Co., Ltd, Neptune 

Orient Lines Ltd, Nippon Yusen 

Kaisha, Transportación Marítima 

Mexicana SA de CV, Tecomar 

SA de CV, Hyundai Merchant 

Marine Co. Ltd 

Transport, sea transport 

35388 
Irish Continental Group v./ CCI 

Morlaix (Roscoff) 
CCI Morlaix 

H.50.20 - Sea and coastal freight water 

transport, H.52.22 - Service activities 

incidental to water transportation 

36041 PO/Michelin Michelin Comp. Gén. 

C.22.11 - Manufacture of rubber tyres 

and tubes; retreading and rebuilding of 

rubber tyres 

 
(iii) Food, tobacco, and food packaging  

 
Case Name Companies NACE code / Economic activity 

26699 Chiquita United Brands Fruit 

26811 Continental Can Company Continental Can Food containers 

30178 Napier Brown – British Sugar British Sugar  Sugar 

31043 
Tetra Pak I (BTG licence) 

Tetra Pak II 
Tetra Pak 

Machinery, packaging 

Cartons for liquid and semi-liquid food 

34073 Van den Bergh Foods Limited Van den Bergh Foods  Impulse ice-cream 

34621 PO / Irish Sugar Irish Sugar C.10.81 - Manufacture of sugar 

35059 Gem Pack / Irish Sugar 
Greencore, Irish Sugar, Sugar 

Distributors 
C.10.81 - Manufacture of sugar 

36010 AAMS AAMS Italia 
C.12.00 - Manufacture of tobacco 

products 

39116 Coca-Cola (commitments) Coca-Cola Company 

C.11.07 - Manufacture of soft drinks; 

production of mineral waters and other 

bottled waters 

40134 
AB InBev Beer Trade 

Restrictions 
AB Inbev 

G.46.3 - Wholesale of food, beverages 

and tobacco 

 
(iv)  Electronics manufacture 

 
Case Name Companies NACE code / Economic activity 

30979 Decca Navigator System Racal Electronics plc 
Navigational aids and other electronic 

equipment 

Electronic copy available at: https://ssrn.com/abstract=3699416



  

37792 Microsoft Microsoft Europe 
C.26.2 - Manufacture of computers and 

peripheral equipment 

37990 Intel Intel Corporation 
C.26.2 - Manufacture of computers and 

peripheral equipment 

38113 Prokent/Tomra Tomra Systems 
C.28.29 - Manufacture of other general-

purpose machinery n.e.c. 

38636 Rambus Rambus 
C.26.2 - Manufacture of computers and 

peripheral equipment 

39530 Microsoft (Tying) Microsoft 
C.26.2 - Manufacture of computers and 

peripheral equipment 

39711 Qualcomm (predation) Qualcomm 

C.26.3 - Manufacture of communication 

equipment, C.26.4 - Manufacture of 

consumer electronics 

40220 
Qualcomm (exclusivity 

payments) 
Qualcomm 

C.26.30 - Manufacture of communication 

equipment, C.26.40 - Manufacture of 

consumer electronics 

40608 Broadcom (interim measures) Broadcom 
C.26.3 - Manufacture of communication 

equipment 

 
(v) Web, computer services, software, online retail 

 
Case Name Companies NACE code / Economic activity 

39692 IBM - Maintenance services IBM Corporation 
S.95.11 - Repair of computers and 

peripheral equipment 

39740 Google Search (Shopping) Google J.63.12 - Web portals 

39939 

Samsung - Enforcement of 

UMTS standard essential 

patents 

Samsung 
J.62 - Computer programming, 

consultancy and related activities 

39985 

Motorola - Enforcement of 

GPRS standard essential 

patents 

Motorola Mobility LLC 
J.62 - Computer programming, 

consultancy and related activities 

40099 Google Android 
Google  

Alphabet 

J.58.2 - Software publishing, J.62.01 - 

Computer programming activities, J.63.12 

- Web portals 

40153 
E-book MFNs and related 

matters (Amazon) 
Amazon EU S.a.r.l. 

G.47.61 - Retail sale of books in 

specialised stores 

 
(vi) Pharmaceuticals and chemicals 

 
Case  Name Companies NACE code / Economic activity 

26911 Zoja/CSC – ICI 
Commercial Solvents, Istituto 

Chemioterapico Italiano 
Pharmaceuticals 

29020 Vitamins 
Hoffmann-La Roche & 

Company AG Basle 
Vitamins 

30698 AKZO  AKZO Chemie UK Chemicals (for flour milling) 

31900 BPB Industries 
BPB Industries plc 

British Gypsum 

Gypsum products, building materials, 

paper, board, plasterboard 

33133 
Soda-ash – ICI 

Soda-ash – Solvay 

Imperial Chemical Industries 

Solvay et Cie SA 
Soda-ash, chemicals 

37507 Generics/Astra Zeneca Astra AB, Astra Zeneca 
C.21.2 - Manufacture of pharmaceutical 

preparations 

39612 Perindopril (Servier) Laboratoires Servier 
C.21.2 - Manufacture of pharmaceutical 

preparations 
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Annex II – Categorisation of impacts from EJAtlas according to our ten principles 
operationalising the UN Global Compact Principles 
 

Principle + Definition Relevant Impacts 

Principle 1: Violating human rights 

Violations of human rights; land dispossession; displacement 

Violence related health impacts (rape, homicide, etc.) 

Death (contextual) 

Loss of livelihoods 

Mental problems including stress, depression and suicide (link 

with right to health) 

Many chronic illnesses, nose bleeds in children 

Principle 2: being complicit in human rights 
violations 

Increase in violence and crime  

Militarization and increased police presence 

Repression/Criminalisation of activists 

Principle 3: undermining the right to work, not 
upholding freedom of association, or not 
recognising the right to collective bargaining 

Lack of work security 

Firings 

Principle 4: using forced or compulsory labour - 

Principle 5: using child labour - 

Principle 6: discrimination in respect of 
employment and occupation, hazardous working 
conditions 

Deaths (contextual, see also Principle 1) 

Accidents, Exposure to unknown or uncertain complex risks 

(radiation, etc…) 

Occupational disease and accidents, Infectious diseases 

Accidents, asphyxiation, sore throats, burn wounds, oil spill 

contained hazardous waste, which was inhaled by the 

community; skin problems 

Unfair treatment of migrant labourers 

Workers committed suicide 

Principle 7: undertaking activities that are pushing 
the planetary boundaries beyond a safe operating 

space 

Biodiversity loss (wildlife, agro-diversity), Soil contamination, 

Soil erosion, Groundwater pollution or depletion 

Floods (river, coastal, mudflow) 

Oil spills, Surface water pollution / Decreasing water (physico-

chemical, biological) quality, Large-scale disturbance of hydro 

and geological systems 

Waste overflow 

toxic wastes 

Air pollution 

Deforestation and loss of vegetation cover 

Global Warming 

Fires 

Mine tailing spills 

Genetic contamination 

Death of fish at massive scale 

Desertification, droughts, reduced ecological/hydrological 

connectivity, poisoning related to soil and water pollution 

Noise pollution (link with biodiversity disturbance) 

Principle 8: discouraging greater environmental 
responsibility  

Loss of traditional knowledge/practices/cultures 

Principle 9: discouraging or inhibiting the 
development and diffusion of environmentally 
friendly technologies 

- 

Principle 10: corruption, extortion, bribery, lack of 
transparency, rent-seeking lobbying 

Increase in Corruption/Co-optation of different actors 

Channelling of resources to the regime's elite/economically 

unequal trade 
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