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Managing Antitrust Risk for Trade Association 
Members 

In an amicus brief filed in Relevent Sports, LLC v. Fédération Internationale de Football Ass’n, the 

Antitrust Division of the U.S. Department of Justice (the “Division”) reasserted its position that a trade 

association rule or policy governing how members compete is itself direct evidence of concerted action or 

an agreement that is subject to antitrust scrutiny under Section 1 of the Sherman Act.  It is the view of the 

Division that mere participation in a trade association and adherence to its rules could be enough to 

establish an antitrust violation by the association’s members, regardless of whether the members voted 

for the rule, actively supported the rule, merely agreed to follow the rule, or even opposed the rule.  

Understanding the implications and risks associated with corporate participation in trade associations and 

other membership organizations has always been important, but it is even more so now, given the 

Division’s recent reminder of the potential consequences associated with such participation.  When 

considering (or reconsidering) participation in an association, all bylaws, rules, and policies (even if only 

advisory) should be carefully reviewed for any directives that compromise the independent decision-

making of the company. 

Establishing “Concerted Action” Under Section 1 of the Sherman Act 

On October 14, 2021, the Division filed an amicus brief urging the Second Circuit to reject the district 

court’s holding in Relevent Sports that an antitrust plaintiff challenging a trade association rule that binds 

association members must not only identify the allegedly illegal rule, but must also allege that association 

members separately agreed beforehand to adopt the rule. 

The Division’s amicus brief is in response to the lawsuit filed by soccer promoter, Relevent Sports, LLC, 

which sued the Fédération Internationale de Football Association (“FIFA”) and its affiliate, the United 

States Soccer Federation (“USSF”), for alleged violation of Section 1 of the Sherman Act.  In a complaint 

filed in the U.S. District Court for the Southern District of New York, Relevent alleged that FIFA adopted 

and enforced an anticompetitive geographic market division policy that prevents non-U.S. teams from 

playing league matches within the U.S., and U.S. teams from playing league matches in other countries.  

Relevent claims that this alleged geographic market division policy unreasonably restrains competition by 

preventing promoters like Relevent from hosting and promoting official season games by foreign teams in 

the U.S.1 

FIFA and USSF moved to dismiss Relevent’s complaint.  In granting the motion to dismiss, the District 

Court found that the existence of the FIFA market division policy, in itself, was insufficient to constitute a 

concerted action.  Rather, for a trade association’s policy to constitute concerted action and, therefore, to 

                                                      

1  Relevent Sports, LLC v. Fédération Internationale de Football Ass’n, et al. (S.D.N.Y.), No. 1:19-cv-08359, Am. Compl. at ¶ 3. 
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serve as direct evidence of an unlawful agreement, there must be an antecedent agreement among the 

members to adopt such a policy, a fact that Relevent failed to plead.2 

The Division’s amicus brief argues to the Second Circuit that when an antitrust plaintiff challenges an 

association rule or policy governing members’ conduct in their separate businesses, the rule itself 

embodies the agreement, and is direct evidence of concerted action under Section 1.3  No additional 

allegations of concerted action are necessary to show that there was agreement between two or more 

entities capable of conspiring.4  Whether such concerted action is anticompetitive is a separate question.5 

The Division notes that Relevent’s complaint identified a public statement by FIFA regarding where 

“official league matches must be played,” and alleged that this “policy” is binding on the national 

associations that are FIFA’s members and, in turn, on the leagues and teams that are the national 

associations’ members.6  According to the Division, these allegations in Relevent’s complaint are 

sufficient to meet the pleading requirements of a concerted action.7 

The Division argues that, because members of an association have already agreed to abide by all 

association rules by virtue of joining the association, there is no need for the member to specifically agree 

to any particular rule to be bound by it.  For these reasons, the Division requests in its amicus brief that 

the Second Circuit hold that the District Court employed an incorrect legal framework in analyzing 

whether Relevent adequately pleaded concerted action under Section 1 of the Sherman Act. 

Recent Antitrust Enforcement 

The position taken by the Division in its amicus brief is consistent with recent enforcement actions, 

including the action against the National Association for College Admission Counseling (“NACAC”).  In a 

civil antitrust complaint, the Division alleged that NACAC had enacted certain mandatory rules that 

unlawfully limited competition between its members in violation of Section 1 of the Sherman Act.  The 

Division explained that the United States “has historically challenged the actions of trade associations or 

other membership organizations where they advance unreasonable restraints among their 

memberships,”8 and that courts “have consistently found that trade association rules are no different than 

horizontal agreements entered into between the association’s members.”9  The Division concluded that 

the NACAC recruiting rules were horizontal agreements between NACAC’s college members, and not 

“reasonably necessary to any separate, legitimate procompetitive collaboration between NACAC 

members.”10 

                                                      

2  Relevent Sports, LLC v. Fédération Internationale De Football Ass’n, et al., 2021 U.S. Dist. LEXIS 135017, at *18 (S.D.N.Y. 

July 20, 2021). 
3  Brief for the United States of America as Amicus Curiae in Support of Neither Party (Am. Br.), Relevent Sports, LLC v. 

Fédération Internationale de Football Ass’n, et al., Case 21-2088 (Dkt. No. 44) at 11.  
4  See id. at 20.  
5  See id. at 14. 
6  See id. at 12.  
7  The Division cites several U.S. Supreme Court cases that state that (i) “acquiescence in an illegal scheme is as much a 

violation of the Sherman Act as the creation and promotion of one” (See id. at 17 (quoting United States v. Paramount Pictures, 

Inc., 334 U.S. 131, 161 (1948) (internal quotation marks omitted)); (ii) an association member engages in concerted action 

when it “surrender[s its] freedom of action” in an aspect of its separate business and “agree[s] to abide by the will of the 

association[]” (See id. (quoting Anderson v. Shipowners’ Ass’n of Pac. Coast, 272 U.S. 359, 364-65 (1926); and (iii) by 

“surrender[ing] . . . to the control of the association,” an association member agrees to abide by the association’s rules, 

including those promulgated after the member joins (See id. (quoting Associated Press v. United States, 326 U.S. 1, 19 

(1945)). 
8  United States of America v. National Association for College Admission Counseling (D.D.C.), No. 1:19-cv-03706 (Dkt. No. 5) at 

7. 
9  Id. at 6 (citing National Society of Professional Engineers v. United States, 435 U.S. 679 (1978) (upholding a challenge to a 

trade association’s ban on competitive bidding as a horizontal agreement between its members).  
10  United States of America v. National Association for College Admission Counseling (D.D.C.), No. 1:19-cv-03706 (Dkt. No. 1) at 

2. 
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Conclusion 

The amicus brief filed by the Antitrust Division of DOJ and its recent enforcement activity are reminders 

that companies should be mindful about how they manage participation in trade associations, even if 

acting only as a passive member.  A company would be well served by making sure that it understands 

the extent to which association requirements might affect the independent decision-making of the 

company.  When deciding (or reevaluating whether) to join or participate in a trade association or other 

membership organization, companies should conduct a review of the association’s rules, bylaws, and 

policies.  To the extent any of the association’s participation requirements might affect the way the 

company conducts its business, the company should determine whether those requirements are 

reasonable under the U.S. antitrust laws. 

* * * 
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