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1. INTRODUCTION 
 

The Superintendency for Market Power Control is the authority for the defence of free competition in 
Ecuador, which works toward achieving efficiency on the markets, general welfare of consumers and 
users, and fair trade. 
 
National competition law, as well as other international laws, contains the prohibition of abusively 
exercising market power, also known as abuse of dominance, through the prohibition of conducts that 
tend to reduce or eliminate competition in markets. 
 
As a consequence of the commitment of such conducts, there may be harm, on one side to current or 
potential competitors to whom this abusive conduct tends to displace, or difficult their entry or 
expansion; and, on the other hand, the lack of competition in markets may also affect consumer and 
suppliers. These conducts can strengthen the position of the undertaking in the market, enabling 
abusive behaviours regarding other actors. The lack of competition can generate a raise in sale prices 
and a reduction in the variety and quality of the offered goods and services. 
 
The lawmaker, by typifying the infraction of abuse of dominance, pretends to protect competition, 
general welfare and economic efficiency. Such protection benefits the different stakeholders within 
the different markets that can directly or indirectly be affected by these conducts. 
 
With the aim of increasing the effectivity and quality of the investigations of abuse of dominance, the 
Superintendency for Market Power Control (SCPM) looks to develop tools that enable the 
strengthening of the enforcement of the administrative and investigative faculties regarding these 
kind of conducts. 
 

2. OBJECTIVE OF THE GUIDELINE 
 

This document has as objective, to be a didactical tool that contributes to the understanding of the 
development of investigations of conducts related to abuse of dominance as typified in article 9 of the 
Organic Law for Regulation and Control of Market Power (LORCPM). 
 
This contribution will allow to deepen the knowledge of the elements that are demanded in the 
typification of abuse of dominance such as: the determination of market power and the qualification 
of the facts as infractions to the norm; elements that, as it will be explained in this guideline, requires 
the delimitation of relevant market for each case. 
 
This Guideline will mainly has as basis the LORCPM, the Regulation for the Application of the Organic 
Law for Regulation and Control of Market Power (RLORCPM) and, other norms issued by the SCPM or 
by the Board of Regulation of the Organic Law for Regulation and Control of Market Power (Board or 
Regulation). In this same way, it will be supported on accessory norms, doctrine and jurisprudence 
from international experience. 
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Notwithstanding, the used sources, the guiding ideas of this tool do not constitute an opinion 
regarding specific cases, advancing criteria on part of the authority and by any means does it substitute 
the enforcement of the national legal order. 
 

3. GENERAL CONCEPTS 
 
For investigating conducts regarding abuse of dominance, is necessary to consider some answers to 
the questions posed ahead: 
 

i. What is market power? 
 

There are markets on which certain undertakings can establish conditions for transactions, 
disregarding their competitors or consumers, because, among other circumstances, to their high 
participation quota in those markets; this can be summarized as having market power. Regarding, our 
competition law, article 7 of the LORCPM defines what for the effects of the enforcement of the law, 
is considered as market power. This article defines market power as: “(…) the capacity of undertakings 
to significantly influence the market.” 
 
This capacity, according to the norm, allows these undertakings to act independently and disregarding 
other subjects that take part in the market, such as: competitors, buyers, clients, suppliers, consumers, 
users, distributors, among others. 
 
Additionally, it determines that the obtainment or reinforcement of this capacity does not, by itself, 
infringe competition, economic efficiency or general welfare; in other terms, it does not affect the 
rights protected by the LORCPM regarding abuse of dominance, as established on article 9 of the law. 
 
On the contrary, if this capacity has been obtained or reinforced through impeding, restricting, faking, 
or distorting competition, meaning that, if there is an infringement against economic efficiency, 
general welfare or consumers and users rights, in that case it would constitute a conduct subject to 
control; and therefore, punishable on an administrative level by the competition authority. 
 
In other words, market power is not illegal or punishable per se, its sanction depends on abusing it, as 
it is explained ahead: 
 

ii. What is abuse of dominance? 
 

The prohibition of abuse of dominance is composed by two elements: i) the existence of market power 
of one or more undertakings; and ii) the existence of an anticompetitive conduct. 
 
Therefore, is key for the assessment of a conduct of this nature, to understand: 
 

a) The existence of market power is not by itself punishable, its abuse is, and: 
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b) For abusing market power it is necessary to have it hold it12.   
 

iii. In what way it is possible to identify if an undertaking may have market power? 
 

The LORCPM, on its article 8, stablishes the parameters that the authority can take in consideration to 
determine that an undertaking possesses market power. Depending on the concrete circumstances, 
the investigative body shall analyse one or more of these parameters, being some of them: the 
participation of the incumbent in the market, the existence of entry barriers, the disputability of the 
market, among others; all of which will be tackled in this guideline. 
 

iv. What conducts can be considered as abuse of dominance? 
 

Ecuadorian competition law has established a general prohibition to the conducts of abuse of 
dominance as an infraction to the LORCPM, as established on article 9. 
 
The referenced article gathers a non-exhaustive list of 23 conducts that can be considered as a form 
of abuse of dominance. This list includes examples of conducts that on an international level has been 
considered as abuse of dominance. 
 
Within abuse of dominance, there are exclusionary and exploitative conducts, which will be boarded 
in the Section of Conducts of this Guideline. 
 
The Ecuadorian law prohibits any type of conducts of undertakings with market power that: i) impede, 
restrict, fake or distort competition; ii) negatively affect economic efficiency, or iii) negatively affect 
general welfare. 
 

V. Market power or dominant position?   

 
Market power, in economic terms can be understood as the capacity of a firm to raise prices above 
the competitive level in a profitable manner for a sustained period.3 Or, the ability of one or several 
undertakings to raise prices, through restricting production, above the level that might have been 
established in competitive conditions, obtaining higher profits for such action. 
 
In a perfect competition market, undertakings do not have the influence to affect the price, for which 
they turn into price takers, commercializing their goods and services within a price given by market 
conditions. Perfect competition, however, is not a real-life scenario; for which it is common that one 
or more enterprises can increase prices above competitive levels, therefore granting a certain degree 
of market power. This does not mean that those undertakings can be sanctioned for abuse of 
dominance; for this to happen the undertaking must be considered as dominant and its conduct 
determined as illegal. 

                                                           
1 Velandia and Universidad Externado de Colombia, Derecho de la competencia y del consumo competencia desleal ; abuso de la posición de dominio ; 

carteles restrictivos ; actos restrictivos ; integraciones económicas y protección al consumidor, 195. 
2 Organic Law for the Regulation and Control of Market Power. Registro Oficial Suplemento 555 of Oct 13, 2011, article 7 
3 International Competition Network (ICN) Unilateral Conduct Work Group (UCWG). ASSEMSSMENT OF DOMINANCE. Paragraphs 5 and 6. 
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As we have seen, dominant position, as market power, is characterized for the ability to increase prices 
above competitive levels for a sustained period4. In the context of the prohibition of abuse of 
dominance, they must be considered as equivalent terms or synonyms. When LORCPM mentions 
market power, it references dominant position. This is evident on article 7 where the lawmaker refers 
to market power and dominant position in an equivalent manner5. Furthermore, the way in which our 
law defines market power has the same characteristics as what is known in other jurisdictions as 
dominant position, mainly the European Union.6 
 
In this sense, it must be concluded that when enforcing article 9, the alleged subject must have market 
power to be qualified as an undertaking with dominant position or with market power. 
 

VI. What is the responsibility of undertakings that hold market power? 
 

As it has been analysed, to hold market power is not punishable, what is sanctioned is its abuse. 
Therefore, dominant undertakings have a special responsibility as their commercial policies or actions 
may affect competition, economic efficiency or general welfare in a positive or negative manner. The 
term “special responsibility” is  widely used in the analysis of cases of abuse of dominance7 and it was 
first used by the Tribunal of Justice of the European Union in the case Michelin I, on which the tribunal 
expressed: 
 

“(…) A finding that an undertaking has a dominant position is not in itself a recrimination but 
simply means that , irrespective of the reasons for which it has such a dominant position , the 
undertaking concerned has a special responsibility not to allow its conduct to impair genuine 
undistorted competition on the common market8.” (Added emphasis) 
 

The special responsibility that dominant undertakings have it is shown in the conducts listed on article 
9 of the LORCPM, conducts which are punishable for undertakings that hold market power. 
 

4. FACTORS TO CONSIDER PRIOR TO INITIATING AN ADMINISTRATIVE 
PROCEDURE OF INVESTIGATION OF ABUSE OF DOMINANCE 

 

In the development of an investigation of abuse of dominance, the technical team of the SCPM must 
consider several factors: 
 

4.1.  Analysis of the facts relevant to the case and establishing the theory of harm 
 

                                                           
4 Ibid 
5 The words used by the lawmaker are: “Those who have or hold a dominant position are (…)” 
6 In this sense, we recommend to see paragraphs 38 and 39 of the Sentence issued by the Tribunal of Justice of the European Union (ex T) regarding 
dominant position where the Tribunal mentions that this power confers to the enterprise “(…) the opportunity to act to a considerable extent 
independently of their competitors, their customers and, ultimately, of consumers.” (…) enables the undertaking which profits by it, if not to determine, 
at least to have an appreciable influence on the conditions under which that competition will develop, and in any case to act largely in disregard of it”.  
7 Vid: Case T-228/97, Irish Sugar plc v Commission [1999]; Case T-201/4, Microsoft [2007]; Case-202/07 P, France Telecom [2009]. 

8 Case 322/81, Michelin v Commission [1983], paragraph: 57. 
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In an investigation of abuse of dominance, there is controversy regarding the existence of determined 
facts that may constitute an infringement of the law. 
 
It is important that the investigative team identifies in each case, which are the relevant facts, i.e.: 
economic and legal context of the sector, the goods and services related to the case, the undertakings 
involved, the allegedly affected geographic area, the probability of existence of a dominant 
undertaking, the time in which the events happened and the harm produced and/or that the conduct 
can cause. 
 
This exercise allows the technical team to analyse if the alleged events denounced are matters that 
concern to the SCPM and the investigative body within. For this effect, whenever it corresponds, and 
with the support of public institutions and private incumbents, the applicable actions can be taken 
with the goal of verifying the existence of the relevant elements that were announced. 
 
In this first step of the investigative exercise, the technical team must comply with due process, 
consider procedural deadlines, avoid falling under statute of limitation, guaranteeing secrecy and 
reserve duty, observing the norms applicable to the case and, planning the strategy for the 
investigation, among the main factors. 

 

4.2. Relevant elements to the opening of an investigation case 
 

The LORCPM determines three mechanisms for initiating a sanctioning administrative procedure for 
abuse of dominance, which are: i) procedures initiated ex officio, ii) by request of another body of the 
public administration, or, iii) by complaint presented by a natural or legal person that shows legitimate 
interest. 
 
These procedures show some of the differences between them, which must be considered by the 
investigatory team. 
 

i. Procedures initiated ex officio or by request of another public administration 
body 
 

This type of procedures allow the SCPM to act directly in accordance to its ex officio faculties, for that 
effect, the internal bodies of the SCPM must, in case of an ex officio procedure, inform to the Technical 
Intendent-General, the existence of reasonable evidence of an alleged anticompetitive conduct 
against free competition, economic efficiency, or general welfare within what is stated on article 9 of 
LORCPM; or, in the case of a request from another organ of the Public Administration, verify that it 
complies with the requisites established on the Instructive for Administrative Procedural Management 
of the SCPM9, article 21 and initiate the administrative procedure described on articles 55 and 56 of 
RLORCPM. 
 

                                                           
9 Superintendency for Market Power Control, Procedural Administrative Management Instructive. Resolution No. SCPM-DS-012-2017 from March 16 

of 2017. Published on Registro Oficial Special Edition No. 998 of April 7th, 2020; No. SCPM-DS-2020-020 from May 4th 2020; No. SCPM-DS-2020-026 
from July 3rd of 2020 and No. SCPM-DS-2021-01 from January 4th 2021 
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These evidences must signal, the existence of structural and behavioural elements relative to the 
configuration of abuse of dominance. In other words, the technical team must identify a hypothesis 
of the existence of market power in a relevant market, and identifying facts that can be qualified as an 
abuse, or be the consequence of a conduct of this nature. 
 

ii. Procedures initiated by complaint 
 

Article 54 of the LORCPM gathers the requisites for the presentation of a complaint. For qualifying a 
complaint, and notifying the accused parties, it must be observed that it complies with what is 
mentioned on the cited norm. 
 
For deciding the start of an investigation, the authority must identify that there exist enough evidence 
of the existence of an abuse of dominance. Therefore, acknowledging the elements typified about this 
infringement, when deciding, it should elaborate an approximation of the relevant market, that allows 
to identify the possible existence of a dominant undertaking and the alleged abuse that it has done. 
 
For this reason, the following analysis are recommended when verifying if the complaint has the legal 
requisites. 
 
Regarding literal c) of article 54, through which it is requested to the complainant to include “A detailed 
description of the denounced conduct, showing the approximate period that it lasted or its 
imminence.”, the technical team shall observe that the complaint contains: 
 

- A detailed description of the reasons for which it considers that the denounced party has 
market power. 

- A detailed description of the conduct that it considers that can be qualified as abusive, 
acknowledging what is stated on article 9 of the LORCPM, with respect to these kind of 
conducts and its affectation. 

- When the complaint refers to several numerals of article 9 of the LORCPM, the complainant 
must describe which are the facts for which it considers that the conducts fall under the 
mentioned numerals or identified infringements, this must be done for each of the numerals 
included on the complaint; or, when applicable, state the facts that it considers fall under the 
different subsections of article 9. 

 
Regarding the requisite contained on literal d) of article 54 of the LORCPM, “The relation of the parties 
involved with the denounced conduct”, the investigative body shall ensure that the complaint identifies 
in a clear manner, who is the denounced undertaking and what conduct it has allegedly committed. 

 
Lastly, the technical team must analyse that the complaint complies with what is stated on literal f) of 
article 54 of the LORCPM, “the characteristics of the goods and services object of the denounced 
conduct, as for the affected goods and services”. Thus, the characteristics will allow the identification 
of possible substitutes and, therefore, elaborate an approximation of the relevant market. 
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To identify beforehand these elements strengthen the investigative action and ensures the 
compliance of the requested formalities demanded by article 54 of the LORCPM that must be 
rigorously observed by natural and legal persons when presenting a complaint The analysis of the 
compliance of these requisites shall enable more elements for deciding whether to begin or archive 
the investigation. 

 
According to the procedure established on the LORCPM, in case that the complaint does not comply 
with the requisites, the investigative body shall notify the undertaking, for it to complete or clarify its 
complaint within three (3) days, following the analysis done. 

 

4.3. Sector analysis 
 
To closely know the sector on which, allegedly, an abuse of dominance is taking place, allows the 
authority to understand the general structure and, in a preliminary manner, where is the relevant 
market to be defined.  
 
In this exercise is important to identify the main characteristics of the sector and its regulation. The 
analysis is useful to understand the dynamic and behaviour of the undertaking that takes part in the 
sector. Furthermore, it allows to understand the possible competitive restrictions that are to be 
verified regarding their relationship with the undertakings. It would also be useful to identify the main 
public and private actors involved. Lastly, it allows to define possible scenarios of the relevant market, 
minding the specific characteristics. 
 
For this effect, the investigative unit will make a general mapping of the sector, identifying each of the 
links that conform it, its actors, geographic area of influence, and other specificities that can directly 
or indirectly interact with the competitive dynamic of the product or service under investigation. In 
the same way, is important to identify, when suitable, the main sources of sectorial regulation that 
affect the behaviour of the market. 
 

5. ELEMENTS FOR THE CONFIGURATION OF THE CONDUCT (STRUCTURAL) 
 

5.1 Relevant Market 
 
5.1.1 Nature and purpose for the definition of the relevant market  

 

The definition of the relevant market constitutes the first step in the assessment of market power. For 
this endeavour, the investigation team shall analyse the product market or service, the geographic 
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market10  and, the temporal market for the case under study. On specific occasions it shall identify the 
main characteristics of the supply and demand.1112  
 
In a same case it could be suitable to consider more than one market. Nevertheless, to determine 
dominant position it must firstly evaluate the market where the undertaking under investigation or 
denounced allegedly has market power. 
 
This determination allows the authority to: 
 

- Identify the context over which the anticompetitive conduct happens, in a matter of product 
and geographical zones, allowing to make an informed decision. 

- Determine which undertakings make up the market, their participation and the grade of 
competition that exists in a determined period. 
 

An undertaking that controls 100% of the sales within a relevant market shall be considered as a 
monopolist. The debate happens when the market share is not as high, i.e., when it oscillates between 
40-50%. In the renowned case of British Airways, the European Commission determined that there 
was dominancy regardless of having a participation share lower than 40%, in this specific case a share 
of 39.7%13.  In this kind of cases it would be necessary to analyse even with greater detail the 
competitive pressures within the market. 
 
For the same reasons, the determination of relevant market is, foremost, a tool to prove or disregard 
the existence of market power and, subsequently, whether a competitive conduct exists, existed or 
not and what effects it had. In the case of investigations of abuse of dominance, this tool is a sine qua 
non requisite to evaluate if there are dominant undertakings and the possible repercussions in the 
market. 
 

5.1.2 Definition of the market of the good or service 
 
The market of the good or service constitutes the aggrupation of all goods and services that due to 
their characteristics, uses and prices, are considered as substitutes by the consumers. In this way, the 
elements considered for that definition are, the analysis for demand substitution, as it represents the 
most efficient way to delimit the behaviour of undertakings regarding consumers and clients14. This is 
done mainly through the analysis of the products that are considered substitutes and their prices, with 
respect to a determined good or service15.  

                                                           
10 According to Art. 5 of the LORCPM which states: “(…) With the intention of enforcing this law, the Superintendency for Market Power Control shall 

determine for each case the relevant market. For this, it will consider, at least, the market of the good or service, the geographic market and the 
relevant characteristics of the specific groups of salesmen and buyers that take part in said market”.   
11 In specific cases, for a same product there might exist different markets for groups of consumers. For example, in cases on which there is price 
discrimination towards a group and it is not possible to exchange with others, nor the arbitration by third parties. COMMUNICATION OF THE 
EUROPEAN COMMISSION, regarding the definition of reference markets to the effects of the community normative in competition matters (97/C 
372/03). 
12 Competition Bureau Canada - Merger Enforcement Guidelines’ (2011, 13). 
13 See; Case T219/99, British Airways Pic (2003) 

14 European Commission, Communication of the European Commission, regarding the definition of referential markets to the effects of the common 
normative in competition matters (97/C 372/03) Section 7. 
15 European Commission, Communication of the Commission regarding the definition of referential market to the effects of the common normative 
in competition matters (97/C 372 /03), 1997, Sections 13-18. 
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Additionally, the investigative body shall analyze, depending on the case, the substitution of supply 
and potential competition. These, even if they generally do not represent competitive pressures, may, 
under specific circumstances, affect the delimitation of the market. 
 

5.1.2.1 Demand substitutability  
 

Demand substitutability consists of determining the grade on which consumers are willing to 
substitute a good or service for other. For this, as a starting point, the investigative team generally will 
start from the product(s) or service(s) under investigation, and progressively widening the market 
study in case of establishing the existence of substitute products or services. 
 
In general terms, this analysis will evaluate from a qualitative16  and quantitative point of view. 
 
From the qualitative standpoint, the analysis can be started by identifying the characteristics and uses 
of the product and service under analysis, this will allow to have a general vision of the possible 
candidates for substitute goods, with similar characteristics and uses17. In the same manner, the 
following elements may be taken into account: 
 
 Studies about consumer preferences or similar documents 
 Surveys about consumption of the products or services under analysis 
 Substitution costs 
 Historic evidence of product swapping by the consumers, given a price raise, i.e.: implementation 

of a new tax that affected the product or service under analysis, etc. 
 

Regarding the quantitative assessment, the investigative unit shall use, among other criteria, the ones 
stated on the Resolution 011 of the Board of Regulation, the use of one or other method shall depend 
on the characteristics of the market. 
 
A lot of methods mentioned in the Resolution use as input, the data of the prices adopted by the 
incumbents of the market. With the goal that the quantitative methods for analysing substitution allow 
obtaining ideal results, the investigative team must analyse the evolution of the prices. 
 
For market abuse of dominance cases, is possible that the prices that the Authority observe might 
already reflect the price of a (quasi) monopolist. In these cases, the substitution consequence of a 
price raise would not be an adequate indicator for including a new good or service in the relevant 
market. 
 

                                                           
16 Davis and Garcés, Quantitative Techniques for Competition and Antitrust Analysis, 166. Which mentions: “Indeed, qualitative evaluation is universally 

the starting point of any market definition exercise. Clearly, for example, it is probably not necessary to do any formal market analysis to get to the 
conclusion that the price of ice cream will not be sensitive to the price for hammers. Indeed, if such qualitative assessments were not possible, it would 
be necessary to do a huge amount of work in every investigation to check out every possibility—an impossibility at current resource levels in most 
authorities. In practice, we can narrow down the set of possibilities to those which are plausible and also substantive (…)” 
17 Though, the characteristics of the products and services and their possible candidates with similar characteristics may not be considered substitutes. 
By the consumers taking into account certain factors such as change costs, quality, brand loyalty, etc. Furthermore it is necessary to consider that even 
products with different physical characteristics can be considered substitute products by the consumer if, from their point of view, have similar uses. 
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This is because the former price already reflected the exercise of market power. In this sense, when 
adding these new goods and services and their suppliers to the relevant market, this tool loses its 
utility as it reflects a false impression of the state of competition, as it would signal as competitors 
those who might not compete with the operator under analysis. 
 
When wrongly including goods and services, under these circumstances, the investigative authority 
would incur in a fallacy known as cellophane fallacy.18 
 
Moreover, it is necessary to consider the type of industry under analysis, under determined 
circumstances, the operators de not necessarily compete on prices (they might compete in quality, 
technology, privacy, among others). On certain markets, as digital platforms, some services do not 
have a monetary value. In such cases, the analysis for substitution cannot be done based on prices, 
for which the investigative team shall use alternative methodologies with other kind of variables. 
 
Here we have an explanation of the main quantitative methods that can be used on investigations: 
 

 Hypothetical Monopolist test 
 

The goal of this test is to determine if a hypothetical monopolist can increase in a profitable way, the 
prices above the competitive level, such increase must be significant enough as for consumers to have 
a reasonable reply, but not as high as for the price increase to result inevitably on a substantial change 
on the demand19. The doctrine and what is established in practice, consider that an increase of 5 to 
10% of prices can be an acceptable indicator. 
 
We understand as hypothetical monopolist, a fictitious operator that controls the totality of the goods 
and services of goods or services that conform the relevant market. As it was shown, the investigation 
team must start by the narrower markets. 
 
In this way, the investigation team shall look for an answer to the question: Is it profitable for the 
hypothetical monopolist to increase prices by 5 to 10% to the product under investigation (product 
A)? If the answer is positive, the product or service under analysis (product A) shall constitute a 
relevant market on its own. 
 
On the other hand, if the answer is negative, and a significant part of the consumers choose to acquire 
a substitute product (product B), it would not be profitable to increase the price of product A, 
therefore concluding that A and B are part of the same relevant market. 
 

 Price elasticity of the demand or own price elasticity 
 

The price elasticity of the demand measures the percentage variation of the quantity demanded of a 
product when its price increases or decreases. This measurement allows to know the sensitivity that 
consumers have regarding price changes. 

                                                           
18 OFFICE OF FAIR TRADING, «Market Definition»; for further reading vid: OCDE, «POLICE ROUNDTABLES: Market Definition», p. 40 

19 OFFICE OF FAIR TRADING, «Market Definition»; for further reading vid: OCDE, «POLICE ROUNDTABLES: Market Definition», p. 40. 
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In other words, through this methodology, the team can identify which can be or have been the 
reaction of consumers in front of a price increase on the part of the supplier. The more elastic the 
demand is, the less market power the supplier may have and the more substitutes there might be. 
 
If own price elasticity is higher than 1 (in absolute terms), this would mean an elastic demand, in this 
case, in front of a price variation, the change in percentage of the quantity demanded of the 
mentioned good would be higher, for which the income of the producer tend to diminish. 
 
On the contrary, if the elasticity is lower than 1 (in absolute terms), this would mean an inelastic 
demand, in which the quantity demanded would not significantly vary in front of a price change, 
allowing the producer to increase prices and therefore income (ceteris paribus scenario). 
 

 Cross-price elasticity of the demand 
 

Cross-price elasticity of demand allows to measure the rate at which buyers substitute good A for good 
B, in response to the change of price of the good. This means, it measures the percentage variation of 
the quantity demanded of a product (Product B), when the price of the product (Product A), increases 
or decreases. 
 
If the cross-price elasticity is positive, it shows that they are presumptively substitute goods; in such 
case, the investigative team can suppose that in front of the price increase of a good and service, 
consumers will respond acquiring another, for which they could be considered substitutes. 
 
On the contrary, if the cross-price elasticity is negative, it means that they are complementary goods 
and services, meaning that, when the price of a good increases, the quantity demanded for the other 
product decreases and vice-versa. 
 

 Price correlation 
 

Price correlation is a method that starts from the premise that when relating to goods and services 
that are part of the same relevant market, prices are going to have a similar evolution. In theory, if the 
price of a good or service increases, it is probable that a group of consumers would change it for a 
substitute, generating an increase in the price of the second good or service. In this way, this price 
correlation could indicate substitution. In this way, such analysis involves comparing time series, in 
which as the correlation coefficient grows higher (in positive values) the probability of the products 
being in the same market would grow as well. 
 
Even if there is not a limit value in the correlation coefficient, a value statistically equal or superior to 
0.8 would confirm evidence of the products being substitutes, given that the increases observed on 
the price of good “A” happen along with increments in the price of good “B”. 
 
The investigative unit shall carefully analyse the implementation of this method. Aside from 
substitution, there are other factors that can influence the correlation (inflation, taxes, etc.), 
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generating a false positive (spurious correlation). For such reason, the results of this test may be taken 
into account carefully. 
 

5.1.2.2 Supply-side substitutability  
 
The analysis for supply-side substitutability evaluates the probability that when there is a price 
increase of the relevant good and service, new undertakings in close markets will move their supply 
immediately or in the short run to the production or service that is being investigated. This group of 
operators shall have the capacity and the incentives to move their supply in this manner, for which, it 
is necessary to take into account the characteristics and economic capacity of the undertakings that 
can be considered as supply-side substitutes. 
 
There is supply-side substitutability when it is reasonably probable that its impact, in terms of 
efficiency and immediate response, will be equivalent to the effect of the substitution of the 
demand20, and therefore considered within the relevant market. 
 
For analysing if the supply substitutability has relevance in the definition of relevant markets, the 
investigative unit shall evaluate if such substitution: i) Can be executed in a relatively short period, 
depending on the specific characteristics of the industry, ii) will be executed In a big enough scale that 
allows it to affect the price of the product in the market; and, iii) Does not imply significant expenses 
and risks and that such entrance is profitable for the undertaking, considering the possible 
development of the market. 
 
The analysis of supply-side substitutability will have special importance in markets on which the 
enterprises commercialize several types or qualities of a same product that cannot be 
interchangeable by the demand, but that are products commercialized in a similar fashion. 
 
For this analysis, the investigative unit may use, among other tools: Supply-side substitution test or 
SSS, and Near Universal Substitution test NUS. 
 
Lastly, the product market shall comprehend all goods and services that can be substitute on the side 
of demand and supply21. 
 

 Geographic market definition 
 
The geographic market, according to what is stated on article 5 of the LORCPM “(…) comprehends 
the group of geographic zones where the alternative sources for supplying the relevant product are 
located”. 
 
In this way, the investigative unit shall focus its efforts in determining the geographic zones in which 
the undertakings can supply the good or service under analysis and whose conditions for competition 
                                                           
20 EUROPEAN COMMISSION, Communication from the Commission regarding the definition of referential markets to the effects of the common 

normative in competition manners (97/c 372/03). 1997.  
21 See: COMISIÓN EUROPEA; OFFICE OF FAIR TRADING, «Market Definition»; COMPETITION AUTHORITY OF KENYA, «COMPETITION AUTHORITY OF 

KENYA REVISED GUIDELINES ON RELEVANT MARKET DEFINITION». 
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are homogenous, as for those substitute geographic zones, which can represent competitive 
restrictions to exercising market power. 
 
For determining a geographic market from the scope of the demand, the exercise shall constitute the 
determination of the sensitivity of consumers within a determined geographic zone with respect to 
other, to the variation of the price of a product or service under analysis. For this, it is possible to 
consider the analysis of mobility according to the type of consumers (final costumers’ possibility to 
move from one zone to other is different from producers who integrate a product in their productive 
process), cultural preferences, etc. 
 
On the other hand, from a supply scope, it is necessary to analyse the possible answer of undertakings 
located on other geographic zones regarding a price increase. For this purpose, among other factors, 
is possible to consider transportation costs, commercial flux22, product durability, commercial bans, 
legal barriers, etc. 
 

5.2. Market power 
 

Market power is a matter of facts with legal implications. Under the Ecuadorian normative regime, the 
dominant undertaking(s) or with market power are impeded of carrying out specific conducts that 
negatively affect competition, general welfare or economic efficiency. Therefore, this capacity 
requires “greater responsibility” from the ones who wield it in relation to the rest of undertakings. 23 
 
The determination of market power shall consider, mainly, the criteria contained on article 8 of the 
LORCPM, clarifying that this is a non-exhaustive disposition24. The parameters established on the 
mentioned article have as objective to be able to infer market power. 
 
The investigative teams may also take into account, in a referential manner, the international 
experience, studies and doctrine that may be applicable to the case and market that is being 
investigated. Being a matter of facts, the teams shall consider the elements and methodology with 
greater relevance to the market under investigation. 
 
The determination of whether there exist market power is also closely linked to the definition of the 
relevant market. Thus, starting from this definition, the teams will analyse and interpret the structural 
elements of the market. Furthermore, according to what was mentioned ut supra, the relevant market 
allows to identify the state of competition in a specific market. 
 
It is important to remark that these elements are to be analysed jointly as they grant weight to the 
definition of market power to which the investigative team can find about a specific undertaking. In 
this way, the main axis for the analysis are as follows: 
 

                                                           
22 See: ECUADOR, Board of Regulation of the Organic Law for Regulation and Control of Market Power, Resolution 011, 2016. 
23 See: Tribunal of Justice of the European Community; Sentence a Nederlandsche Baden-Industrie Michelin v. European Commission 

24 The elements mentioned in article 8, have as base the main points that may be identified according to doctrine. See: Velandia and Universidad 
Externado de Colombia, Derecho de la competencia y del consumo competencia desleal; abuso de la posición de dominio ; carteles restrictivos ; actos 
restrictivos ; integraciones económicas y protección al consumidor, 172 
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- Current competitive pressures: competitors and market shares 
 

Under this criterion of structural kind, the number of undertakings that take part in a market is 
substantial, as for the magnitude of their participation. The investigation team shall identify the 
suppliers of products or services and their respective market shares. 
 
For this purpose, is key to have defined the relevant market in a precise manner. Only when the 
relevant market is precisely defined, the market shares assigned to each participant are useful to 
identify the status of competition. The market shares are the basis that allows to infer the competitive 
pressure that competitors exercise over a determined undertaking. 
 
These market shares are generally calculated based on the income that undertakings have in a 
determined market, but it could also be relevant the quantity of products and services sold, among 
other variables depending on the market under analysis. 
 
The market shares must be evaluated in their own context and not in an isolated manner25. To reach 
a conclusive analysis, the investigation team shall also consider the share of the other firms, 
particularly of the closest competitors. Similarly, is necessary to consider other factors, as the ones 
mentioned further into this Guide. 
 
The lower the market share, the more important it will be to account for other factors. The higher the 
market share, the more improbable it will be for competitors to represent a threat to the exercise of 
market power. 
 
The determination of market power shall be done on a case-by-case basis. Despite not being an exact 
percentage, the SCPM shall take as reference the determinations done by peer agencies, doctrine and 
economic theory. For example, the SCPM would consider as improbable that an undertaking that has 
a market share under 40% is dominant26. On the contrary, is very likely that a firm is dominant with a 
market share over 70%. 
 
It would also be necessary to account for the disputability of the market. There are markets on which, 
even with the existence of a quasi-monopolistic market share, this does not imply the existence of a 
dominant undertaking, as is the case on some bidding related markets. 
 
The first factor is expressed as a criterion for determining market power of an undertaking on the 
literals a), c) and f) of article 8 of the LORCPM: 
 

“Art. 8 Determination of Market Power.- For determining if an undertaking has market power in a 
relevant market, it must be considered, among others,  one or several of the following criteria: (…) 
 
a. Their market share, in a direct manner or through natural persons or legal persons linked (…) 

                                                           
25 It is also necessary to account for factors such as access to the input, the existence of a commercialization network. See: Tribunal of Justice of the 

European Union “Hoffmann-La Roche & Co. AG against European Commission,” No. 85/76 (n.d.) 
26 European Commission (2013). Competition: Antitrust procedures in abuse of dominance Article 102 TFEU cases. Accessed: 
https://ec.europa.eu/competition-policy/antitrust/procedures/article-102-investigations_en 
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c.   The existence of competitors, (…) and their respective capacity to exercise market power. 
 
f.   The market disputability (…)” 
 

- The existence barriers to entry, permanency or exit 
 

According to the definition of the Organization for Economic Cooperation and Development (OECD), 
the barriers in competition law are: 
 

“(…) the elements that represent obstacles to entry of new enterprises to the relevant market. To 
evaluate the magnitude of entry barriers it is important, as it gives a perspective of the level of potential 
competition that the enterprises already in the market may face27” 

 

In other words, the identification and evaluation of barriers is primordial for identifying exogenous 
competitive pressures. This exercise allows the investigative team to determine the existence of 
conditions that favour the creation or reinforcement of the dominant position, given the difficulty 
present to enter or exit a determined market. 
 
There are some circumstances that can be considered as barriers and must be analysed by the 
investigative team of the SCPM, i.e.: natural barriers (inherent to the investigated market), barriers 
related with sunken costs, barriers created by regulations structural entry barriers, legal or strategic28, 
etc.29 
 
The existence of high barriers, delay and complicates the entry or expansion of undertakings, easing 
the exercise of market power. Because, any dominant undertaking, conscious of the existence of high 
barriers, may increase the price without the threat of other competitors entering the market. 
 
On the contrary, due to the existence of low or irrelevant barriers, potential competition is probable, 
thus disallowing the exercise of market power. A price increase can enable the entry of new operators, 
making such increase not profitable. 
 
The SCPM, shall identify and evaluate the impact of the barriers present in each market. For example: 
results of economies of scale or network externalities that characterize the supply of a specific good 
or service, the entry of new operators may be costly and slow, allowing operators that are already 
established in the market, to act exercising their market power in the short run. As a result of this 
situation, the established operators can acquire economic advantages, i.e.: having reached economies 
of scale, having access to inputs, controlling an essential facility, a distribution network, enjoying 
network externalities, brand reputation, among others. 
The analysis of barriers must consider the probability, opportunity and sufficiency of the entry of new 
operators. 
 

                                                           
27 OECD, “Competition Assessment Toolkit” II: 22.https://www.oecd.org/daf/competition/98765433.pdf. 

28 Jorge Tarziján and Ricardo Paredes, “Organización Industrial para la estrategia empresarial”. 3ra ed., Chile. 
29 Ibid., 25. 
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 - Probable entry 
  
The term “probable” shows the fact that the analysis of entry is, at some level, unavoidably a 
speculative one, as it refers to the future evolution of the market (any evidence from cases which entry 
has passed, or the absence of such, would add up more elements to that prospective analysis). 
 
The establishment of over competitive prices can attract new competitors or incentivize new 
competitors or other operators to expand their production. Nevertheless, the probability that the 
entry will happen depends mainly on the profitability that the possible entrants can obtain, according 
to the prospective analysis that they carry out. For this, the investigation team can consider 
particularly the sunken costs that the entrant must assume and the risks that such entry can provoke. 
It would be more probable that the entry occurs when the sunken costs and the risks to entry are 
low30.  
 
In this way, when analysing the probability that an undertaking enters a market, is necessary to analyse 
the historic evidence and the structural conditions of the market in relation to the existence of barriers 
and the type of barriers. The historic evidence does not constitute by itself enough evidence of the 
probability of entry, but is, still, an important clue.  
 
- Opportune entry 
 
For the entry to be considered opportune, it must occur in a short period, able to dissuade or suppress 
the anticompetitive effects resulting from the exercise of market power. This shall depend on the 
characteristics and dynamics of the market, as for the specific capacities of potential competitors31. In 
this sense, though it is necessary to evaluate on case by case basis, a period shorter than two years, 
would normally be considered an opportune entry. 
 
- Sufficient entry 
 
An entry is considered sufficient if is capable of counteract or dissuade the anticompetitive effects, 
meaning that, the entry must be able to attract consumers and grab a portion of the market sales, to 
the point that it can dissuade established enterprises from any attempt to increase anticompetitive 
prices. On the other hand, the entry cannot be sufficient if the magnitude of the business that the new 
participant or participants enters the market is that small or that isolated that the established 
enterprises could still increase prices in a profitable manner to a significant portion of the market.32 
 
Regarding what has been presented, article 8 of the LORCPM integrates this criteria with the goal of it 
being analysed for determining if an undertaking possesses market power:  
 
 
 
 

                                                           
30 ICN. 

31 European Commission, 2004. 
32 Garza, Ortiz, Joergens, Caleiro, 2004. 
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“Art. 8.- Market Power determination.- In order to determine if an undertaking has market power within a 
relevant market, it is necessary to consider, among others, one or several of the following criteria: (…) 

 
b. The existence of entry and exit barriers, of legal, contractual, economic, strategic type; the elements 
that, knowingly, can alter those barriers such as the supply of other competitors.” 
 

- Recent behaviour, the capacity of fixing prices unilaterally and the restriction of supplying the 
market 
 

Notwithstanding the structural elements that allow to infer the existence of a dominant position, the 
investigative teams could take into account also, behavioural elements. Evidence of the existence of 
market power can be the evidence of the exercise of this capacity. 
 
Market power is associated to the capacity that an undertaking has to fix prices unilaterally. If in a 
determined relevant market, competition is lacking, the firm can increase prices in a profitable and 
constant manner due to the lack of options. In the same way, a dominant undertaking on the sale, can 
impose to its suppliers the fixation of prices on excessively low levels, due to the lack of buyers. 
 
With the exercise of market power, due to the imposition of high prices, there are fewer consumers 
that get such good or service; for this same reason, the price and the quantity are positively and 
negatively correlated depending on the elasticity of the demand. For this, the investigation teams can 
consider the profit margin.  
 
For this effect, the investigative body can analyse, among other elements, the profit margins, the 
capacity for discriminatory treatment to clients and suppliers, high and sustained prices, as for other 
indicators that could allow to identify the exercise of market power and consequently, the existence 
of such power.  
 
These criteria are considered on art. 8 of the LORCPM:  
 

“Art 8.- Determination of market power.- To determine if an undertaking has market power in a 
relevant market, it is necessary to consider, among others, one or several of the following criteria: 
 

a. (…) its possibility to fix prices unilaterally or restricting, in a substantial way, the supply of the 
relevant market, without the other economic agents being able, currently or in the future, to 
counteract this power. (…)  
e. Its recent behaviour.” 

 
- Other relevant factors: access possibilities of the undertaking and its competitors to input 

sources, information, distribution networks, credit and technology. The respective capacity of 
clients or suppliers of exercising market power 
 

Additional to the mentioned elements, there are particular circumstances that can also be taken into 
account for the determination of market power, such as the ones explained below: 
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In specific markets, access to determined inputs can be key. This shall depend in the supply of 
necessary inputs to offer the goods and services related to the investigation. In such cases, if a 
competitor directly or indirectly controls the totality or a substantial part of such inputs, it would hold 
a major advantage with respect to its competitors. 
 
In the same way, the establishment of a distribution or commercialization network, can imply an 
important advantage in determined markets, i.e., where clients or points of view are diverse and 
disperse. 
 
In specific cases, the control of inputs and commercialization means, can grant the operator certain 
leverage in front of its competitors that may need them. In this way implying the existence of a capacity 
to generate an anticompetitive restriction over the market. 
 
For this reason, the vertical integration of an operator is an element that must be considered, with the 
goal of identifying if it grants an advantage that would allow the existence of market power. In the 
same fashion, preferential access to an input for an undertaking is also important. 
 
In determined occasions, the existence of a dominant operator in the market of inputs or between 
clients, can also be relevant. When the existence of a dominant supplier or client in the market, 
impedes the exercise of market power of the operator under analysis due to their negotiation power, 
this circumstance might allow to discard the existence of dominance. 
 
Nevertheless, for this determination, such circumstance must also impede the exercise of market 
power with regard to the other suppliers and clients of the market. 
 
These circumstances are established on article 8 of the LORCPM:  
 

“Art 8.- Determination of Market Power.- To determine if an undertaking has market power in a 
relevant market, it must be considered, among others, one or several of the following criteria: (…) 
c. the existence of competitors, clients or suppliers and their respective capacity to exercise market 
power. 
d. the access possibilities of the undertaking and its competitors to input sources, information, 
distribution networks, credit or technology.” 

 

6. ABUSE OF DOMINANCE (BEHAVIORAL ELEMENT) 
 

6.1. Types of conducts 
 

The LORCPM gathers on its ninth article a non-exhaustive list with those conducts that “specifically” 
constitute abuse of dominance. By doing an analysis of the 23 numerals within article 9, we can 
conclude that there are exploitative and exclusionary conducts33, which can be considered as “macro 
infractions” of abuse of dominance. 

                                                           
33 The doctrine also treats the discriminatory conducts as they would be gathered under article 102 (c) of the TFUE. Similarly, in the LORCPM they 

would be exemplified on numerals 6 and 7 of the article 9. Nevertheless, these kind of conducts are considered as part of the exclusion in general. 
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Prior to digging into this matter, is necessary to understand that, within this list, due to the redaction 
used by the lawmaker, there are several conducts that can constitute two or more exclusionary or 
exploitative conducts at the same time, such as the one described on numerals: 1, 15 and 22 of article 
9 of the LORCPM, which can be considered as a type of general prohibitive clauses. 
 
In the same way, within exclusionary conducts, specifically, we can find numerals that can also 
constitute two or more infractions at the same time such as the ones described on numerals: 1, 4, 6, 
11, 15, 19 and 22. On its part, this also happens with exploitative conducts described on numerals: 1, 
4, 6, 15 and 22. 
 
For this, a conduct can constitute several types of abuse of dominance, either for exploitative conducts 
or for exclusionary conducts, described in diverse numerals on article 9 of the LORCPM. 
 
For a better understanding, we shall proceed with the analysis of what is considered an exploitative 
or exclusionary conduct, their main types and, subsequently, explain the numerals of article 9 that 
corresponds to these kind of conducts, with its landmark case. 
 

6.2. Exclusionary or exploitative conducts in general 
 
As it was aforementioned, there are examples prescribed on numerals of article 9 of the LORCPM that 
can constitute several abuse of dominance conducts and, at the same time can be considered general 
prohibitive clauses. In this section, for practical effects, we will analyse simultaneously the numerals 
belonging to conducts that can be considered as exploitative or exclusionary. It must be considered 
that in practice, abuse of dominance can happen due to exploitative or exclusionary conducts. 
 
Regarding exclusionary or exploitative conducts in general, as general prohibitive clauses we find 
numerals 1, 15 and 22. These numerals mention: 
 

“1.- The conducts of one or several undertakings that allow them to affect, effectively or potentially, 
the participation of other competitors and the entry or expansion capacity of the latter, through any 
mean external to their own competitiveness or efficiency.”  
 

“15.- The implementation of exclusionary or exploitative conducts.”  
 
“22.- Those conducts that impede or hinder the access or permanence of current or potential 
competitors in the market for reasons different to economic efficiency.” 
 

The lawmaker, by using as legislative technique, an open demonstrative pronoun such as “those” or, 
an plural determinative article such as “The (conducts)(…)” gave way for any conduct to be considered 
as an abuse of dominance, meaning, he implemented a general prohibitive clause or exemplifying non-
exhaustive lists regarding abuse of dominance: Continental Can. 
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- Europemballage Corp and Continental Co Inc V Commission 
  

Continental Can was a small company that manufactured metal packaging, which acquired a majority 
stake of another company that also manufactured cans or metal packaging, forming, in practice, a sole 
enterprise. Europemballage, enterprise that on its part acquired another manufacturing company 
known as TDV. The European Commission declared that this merger constituted an abuse of 
dominance according to what is established on article 86, (now article 102 of the Treaty on the 
Functioning of the European Union). As Continental Can held a dominant position in the light 
packaging market of different products and, that, through Europemballage with the acquisition of TDV, 
Continental Can had abused its dominant position by practically eliminating all competition. The case 
reached the Tribunal of Justice of the European Union that decided:  
 

“(…) it is in the light of these considerations that the condition imposed by Article 86 is to be interpreted 
whereby in order to come within the prohibition a dominant position must have been abused. The 
provision states a certain number of abusive practices which it prohibits. The list merely gives examples, 
not an exhaustive enumeration of the sort of abuses of a dominant position prohibited by the treaty. As 
may further be seen from letters (c ) and ( d ) of article 86 ( 2 ), the provision is not only aimed at practices 
which may cause damage to consumers directly, but also at those which are detrimental to them through 
their impact on an effective competition structure, such as is mentioned in article 3 ( f ) of the treaty . 
Abuse may therefore occur if an undertaking in a dominant position strengthens such position in such a 
way that the degree of dominance reached substantially fetters competition, i.e. that only undertakings 
remain in the market whose behaviour depends on the dominant one.34” 
 

The case is important as it sets a precedent in the European Union regarding article 86 (current article 
102 of the TFEU) containing an exemplifying, non-exhaustive list of conducts considered as abuse of 
dominance could sanction a merger, despite this conduct not being prescribed as a form of abuse in 
article 86. This analysis and legacy arrived to our legislation through numerals 1 and 22 of article 9 of 
the LORCPM. 
 
Therefore, due to the general clause of article 9, as for numerals 1, 15 and 22 of article 9 of LORCPM, 
the SCPM, once an analysis is carried out and corroborates that there are structural elements to 
consider the existence of market power, will proceed to analyse the behavioural elements and, when 
an objective justification is lacking, the effects adverse to competition, economic efficiency or general 
welfare are demonstrated, it will be able to determine based on a non-exhaustive list, the existence 
of an exclusionary or exploitative conduct as abuse of dominance. 
 
Once the definition of the exclusionary or exploitative conducts in general has been done, now we will 
determine what an exclusionary conduct is.  
 

6.2.1. Exclusionary conducts 
 

                                                           
34 Case 6/72, Europemballage Corp and Continental Co Inc V Commission [1973] ECR 215, paragraph 26 
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What is considered as exclusionary conducts was defined in the famous case Hoffmann-La Roche35  in 
1979, where the then European Court of Justice established:  
 

“[…] The concept of abuse is an objective concept relating to the behaviour of an undertaking in a 
dominant position which is such as to influence the structure of a market where, as a result of the very 
presence of the undertaking in question, the degree of competition is weakened and which, through 
recourse to methods different from those which condition normal competition in products or services on 
the basis of the transactions of commercial operators, has the effect of hindering the maintenance of 
the degree of competition still existing in the market or the growth of that competition.”36  
 

We can infer that a exclusionary conduct can materialize with the following elements: i) be exercised 
by an undertaking with dominant position, ii) through any activity, iii) that may influence the market 
and, iv) obstacle through means different to competition in merits of development of competition.  
 
This means, applying to our reality, an exclusionary conduct can be defined as: any conduct, foreign 
to competitiveness or efficiency, done by an undertaking that holds market power that, effectively or 
potentially37 , affects competition, economic efficiency or general welfare; being through impeding 
the entry, hindering the permanence of competitors or eliminating their competition in a determined 
relevant market. 
 
Once it is clear what is considered as exclusionary conducts, analysing the numerals of article 9, we 
find that there are several exclusion modalities, the most important: i) exclusion based in the 
concentration on means of production or commercialization, ii) discriminatory conditions, iii) 
conditioned or tied sales, iv) vertical restrictions, v) unjustified denials, vi) exclusivity conditions, vii) 
denial of access to essential facilities, viii) rebates, ix) cross subsidies, x) influence in third parties to 
limit, impede the purchase, sell or delivery of goods and services, and xi) sham litigation. 
 
At this point is essential to remember that in abuse of dominance there are no anticompetitive 
conducts by object, therefore, is the duty of the SCPM to demonstrate the harmful effects or potential 
harm that these conducts cause either to competition, economic efficiency or general welfare. 
 
In this Guide, in a short manner, we will tackle the more representative ones: 
 

- Exclusion based on concentration of the means of production 
 

This modality of exclusion is prescribed in numerals: 1, 3, 15 and 22 of article 9 of the LORCPM, 
specifically, establishes:  
 

                                                           
35 Though “Continental Can Co Inc” was the first case in treating abuse of dominance, the case Hoffmann- La Roche is of exceptional importance 
because of the definition that it gave to exclusionary conducts and for being the starting point for the development of such conducts in jurisprudence 
of the European Union; this case have been taken as reference in several occasions through the decades. Vid: Case C-62/86, AKZO Chemie BV v 
Commission [1991]; Case C-202/07 P, France Télecom v Commission [2009]; Case C-280/08 P, Deutsche Telekom [2010]; Case C-52/09, TeliaSonera 
[2011]; Case C549/10P, Tomra Systems ASA v European Commission [2012]. 
36 Case 85/76, Hoffmann-La Roche & Co AG v Commission [1979] ECR 461, paragraph 91.  
37 The potentiality of conducts of abuse of dominance can be appreciated in article 1 of LORCPM, when it references the prevention as an objective of 

the LORCPM; as on numeral 1) of article 9, where it clearly references the potential detriments that the abusive conducts can have. 
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“3.- The conducts of one or several undertakings with market power, in conditions on which, due to the 
concentration of the means of production or commercialization, such conducts affect or may affect, limit 
or impede the participation of competitors or harm direct producers, consumers and/or users.” 

 

The key difference for not considering this form as a “general” form of exclusionary abuse of 
dominance as it does occur with numerals 1, 15 and 22 of article 9 of the LORCPM, is that this type of 
exclusion occurs based on “the concentration of the means of production o commercialization”, 
conditions that are not present in every market. The conduct described in this numeral has not been 
gathered in other competition laws such as the Spanish, Peruvian or Colombian. 
 
The concentration of a market is determined by objective indicators such as the Herfindahl-Hiirschman 
Index38, where, if after an analysis of participation shares of the undertakings that take part in the 
relevant market, the result is a value superior to 2500 points, we find a “very concentrated” market 
and consequently, we could presume the concentration of the necessary factors destined to intervene 
in productive processes (means of production) or commercialization. This type of concentrations 
appear on markets where there are not many actors such as monopolies, duopolies or oligopolies, 
meaning where few undertakings “concentrate” the means of production or commercialization. 
 
One of the most representative cases on which there was an analysis of exclusion in a highly 
concentrated market was the case Tetra Pak II39, in which the analysis centred on different ways of 
exclusion such as predatory prices, tied sales, exclusivity clauses. It was determined that the 
undertaking was dominant and that it held a participation share of close to 90% in one of the relevant 
markets where it incurred in exclusionary conducts40, meaning, an evidently concentrated market. 
 

- Discriminatory conditions 41  
 

The exclusionary modality through price discrimination is prohibited on numerals: 1, 4, 6, 7, 15 and 22 
of article 9, where it is stated:  
 

“4.- Predatory or exploitative price fixation.” 
 “6.- Unjustified price discrimination, condition or modalities of price fixation.” 

“7. The application, in commercial or service relationships, of dissimilar conditions for 
equivalent transactions that would place in an unjustified manner some competitors in 
disadvantage against others.”  
 

Numeral 7 of article 9 of the LORCPM is based directly on literal c) of article 102 of the TFUE. The 
application of “dissimilar conditions to equivalent transactions” in commercial relations is one of the 
complicated points within Competition Law, as undertakings, normally, discriminate between their 

                                                           
38 Other indicators that can be used to determine the concentration of a market are: the Steinbacka Dominance Index, Linda Index, Hovarth Index, Hart 

and Prais Index, among others. 
39 Other cases that analyse highly concentrated markets are: Case C-395 Compagnie Maritime Belge Transportation Sa V Commission [2000]. Case T-
201/04 Microsoft [2007]. 
40 Vid: Case C-333/94 P, Tetra Pak II [1996], paragraph 28. 

41 Although doctrinally authors such as Wish, Bailey, Lianos, Leslie, Vahessan and Mesa, among others, treat discriminatory conditions as their own type 

of conduct and different from exploitative or exclusive behaviours, for didactic purposes in this Guide they will be treated as exclusive or exploitative 
behaviours, since their ultimate goal is to exclude from the market or exploit a customer / consumer.  



 
  

26/39 

  

clients and consumers, and as a general norm, if the discrimination is objective and justified, it is not 
an anticompetitive conduct that can lead to exclusion. 
 
The jurisprudence of the Court of Justice of the European Union, contains a set of five matters that 
must be defined to determine if there is abuse of dominance or not in such cases. These are as follows:  
 

- Determine if the investigated part holds market power. 
- Determine if the dominant has done equivalent transactions with other parties. 
- Determine if such discrimination can place competitors in a disadvantage. 
- Determine if there is an objective justification for such discrimination.42 

 
Inside numeral 7, when applying “dissimilar conditions to equivalent transactions”  we can find price 
discrimination and, within this, as specific modalities: conditioned discounts, tied sales and even 
predatory prices, as all of them have a determined degree of discrimination or establish “dissimilar 
conditions to equivalent transactions”. Nevertheless, for practical effects, this Guide, in this section, 
will analyse predatory prices, while the rest of conducts will be shown on sections related to exclusivity 
clauses and conditioned sales.  
 
Within our legislation, the conduct of abuse by exclusion, modality of price discrimination, would have 
two concrete examples: the fixation of predatory prices and unjustified price discrimination.  
 
Predatory prices is one of the most analysed matters within Competition Law. The theory behind this 
form of exclusion appears to be simple: a dominant undertaking fixates the prices of its products in 
such a low level that, as a result, once the competitor is excluded, the incumbent will elevate the prices 
to supra competitive levels, recovering the losses that it momentarily had. In the same manner, this 
type of conduct creates an artificial barriers of entry for undertakings that would want to enter the 
market, depending on its structure, as they would not be able to recover their sunken costs. 
Nevertheless, what can be understood as “low” prices or “as low” prices would depend on the test 
that is used to resolve this question. 
 
There are different tests to determine if a price can or cannot be predatory, the more relevant are the 
ones based on the costs, within them, we have the first test developed: the Areeda-Turner Test43  in 
which we presume the prices are predatory if they are under the marginal cost. This test was used by 
the European Commission in the Akzo case44 . Nevertheless, the decision of the Commission was 
contested and, at the moment of decision, the Court of Justice, stated: 
 

“71 Prices below average variable costs (that is to say, those which vary depending on the quantities 
produced) by means of which a dominant undertaking seeks to eliminate a competitor must be regarded 
as abusive. A dominant undertaking has no interest in applying such prices except that of eliminating 
competitors so as to enable it subsequently to raise its prices by taking advantage of its monopolistic 

                                                           
42 Vid: Case 27/76 United Brands v Commission [1978]; Case T-228/97 Irish Sugar plc V Commission [1999]; Case T-301/04 Clearstream Banking Ag 
Commission [2009]; Case 85/76 Hoffmann La Roche v Commission [1979]; Case C-163/99 Portugal v Commission [2001]. 
43 See: Areeda, P., & Turner, D. (1975). Predatory Pricing and Related Practices under Section 2 of the Sherman Act. Harvard Law Review, 88(4), 697-

733. doi:10.2307/1340237 
44 Vid: ECS/AKZO [1985] OJ L374/1 
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position, since each sale generates a loss, namely the total amount of the fixed costs (that is to say, 
those which remain constant regardless of the quantities produced) and, at least, part of the variable 
 costs relating to the unit produced. 
 
72 Moreover, prices below average total costs, that is to say, fixed costs plus variable costs, but above 
average variable costs, must be regarded as abusive if they are determined as part of a plan for 
eliminating a competitor. Such prices can drive from the market undertakings which are perhaps as 
efficient as the dominant undertaking but which, because of their smaller financial resources, are 
incapable of withstanding the competition waged against them.45” 
  

In this way, the Akzo Test was created, which determines: i) If a price is under the average variable 
price it is evidence of predatory prices, ii) if a price is above the average variable cost but under the 
average total cost, there is a presumption of predatory prices, and; iii) if the prices are superior to the 
variable total cost, there are no predatory prices. Subsequently, the European Commission46  added 
the “sacrifice test47 ” that can also be used to determine the existence of predatory prices. 
 
The aim of the tests is to carry out an analysis closer to empirical evidence and being able to determine 
if this conduct can or cannot be exclusionary. 
 

- Unjustified conditioned or tied sales  
 

On its part, this form of exclusion is gathered on numerals 1, 8, 15, 22 of article 9, mentioned 
specifically: 
 

 “8.- Conditioned sales and tied sales, unjustified.” 
 

Conditioned sales as a modality of abuse of dominance happens when an undertaking, that holds 
market power in a relevant market A, supplies such product or service A with the condition that a 
product or service B is acquired as well, in which the undertaking is not dominant; or if the undertaking 
only supplies product or services A and B together, making it impossible to acquire them separately48. 
 
The main objection to this type of conduct relies on the leverage of market power that the dominant 
can make from one market to another. This is because the dominant undertaking in relevant market 
A can use its market power with the goal of leveraging itself on market B, a market in which it did not 
hold market power previously, excluding its rivals. 
 
The renowned cases about this kind of conducts are the ones of the Microsoft saga at the European 
Union. The most relevant about this saga were the developments by the European Commission and 
upheld by the Court. 

                                                           
45 Case C-62/86 AKZO Chemie BV v Commission [1991], paragraph: 71 and 72 
46 Vid: European Commission. Communication from the Commission — Guidance on the Commission's enforcement priorities in applying Article 82 of 
the EC Treaty to abusive exclusionary conduct by dominant undertakings. European Union OFFICIAL Gazzette C 45/7 [2009]. 
47 Vid: paragraph 64: Conduct will be viewed by the Commission as entailing a sacrifice if, by charging a lower price for all or a particular part of its output 
over the relevant time period, or by expanding its output over the relevant time period, the dominant undertaking incurred or is incurring losses that 
could have been avoided.  
48 For further information about tied or conditioned sale, see: Communication from the Commission — Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings. EU Official Gazzette C45/7 (2009), Paragraphs: 
48-62. 
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The Commission determined that for an abuse of dominance to exist for a tied sale, the following 
elements must concur in a cumulative manner: i) for two different products to be tied, ii) that the 
operator that ties both products is dominant in the product to which the tie is being made, iii) the 
undertaking is not giving an alternative to its clients for obtaining the product without the tied product, 
iv) the it restricts competition, and; v) that there is no objective justification for the conduct of the 
decision49. 
 
- Vertical restrictions 
 
Vertical restrictions can be considered as limitations from an undertaking that operates in different 
stages of the production of a good or its supply chain. For such restriction to be considered as an abuse 
of dominance, it must be carried out by an undertaking that holds such position and that the limitation 
is a conduct that effectively or potentially has exclusionary effects, conditions that must be 
corroborated by the competition authority. 
 

o Practical effects, and given its individual importance, each of those modalities of abuse 
of dominance would be analysed separately. 
 

- Refusal to deal  
 

This modality of exclusion has been boarded in the LORCPM on numerals 1, 9, 15 and 22 of article 9, 
mentioning specifically: 
 

“9.- Unjustified denial to satisfy the demands for purchase or sale or to accept offers of purchase or 
sale.” 
 

This numeral has been taken from literal c) of article 2.2 of the Law 15/2007, from July 3rd, of Defence 
of the Competition of Spain. 
 
In a general manner, the refusal to deal as an abuse happens when the dominant undertaking reserves 
for itself (a subsidiary) or third parties (authorized distributors) products or services, therefore 
denying, in an unjustified way, to commercialize to other undertakings and impeding, restricting or 
faking competition, economic efficiency or general welfare. 
 
In these cases is necessary to have in consideration that the refusal must be unjustified and for it to 
happen, it must be over a product or service that is essential for the competing undertaking to give 
the service in question. 
 

- Exclusivity conditions  
 

Exclusivity conditions might be one of the most dynamic and changing exclusionary modalities that 
exist, and in our legislation they have been gathered on numerals: 1, 11, 15, 19 and 22 of article 9 of 
the LORCPM, which, referring to the concrete cases, states:  

                                                           
49 Vid: European Commission, Decision Microsoft COM´P37.792, paragraph 794. Case T201/04 Microsoft v Commission [2007] ECR II-3601. 
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“11.- the unjustified fixation, imposition, limitation or establishment of conditions for the 
purchase, sale and distribution of goods and services.” 
“19.- Establishing, imposing or suggesting distribution contracts or exclusive sale, non-
competition clauses or similar that might result unjustified.”  
 

An exclusivity condition can be defined as an arrangement between undertakings through which one 
of them must obtain all of the stock or a large portion of it from a supplier with market power50. 
Additionally, another condition of exclusivity can also happen de facto51, these are analysed by 
applying the principle of reality primacy, stated on Article 3 of the LORCPM. 
 
The problem of exclusivity clauses, established by dominant undertakings is that an exclusivity clause, 
explicit or de facto, impedes that the clients of the dominant can obtain products from its competitors, 
therefore, the competition of the dominant, in the long run will be excluded from the market. 
 
Maybe the most emblematic case about exclusivity and over which the theory has been developed 
was Hoffman-La Roche, on which the Tribunal of Justice established:  
 

“An undertaking which is in a dominant position on a market and ties purchasers - even if it does so at 
their request - by an obligation or promise on their part to obtain all or most of their requirements 
exclusively from the said undertaking abuses its dominant position within the meaning of article 86 of the 
treaty, whether the obligation in question is stipulated without further qualification or whether it is 
undertaken in consideration of the grant of a rebate. 
 
The same applies if the said undertaking, without tying the purchasers by a formal obligation, applies, 
either under the terms of agreements concluded with these purchasers or unilaterally, a system of 
fidelity rebates, that is to say discounts conditional on the customer ' s obtaining all or most of its 
requirements - whether the quantity of its purchases be large or small - from the undertaking in a 
dominant position.”52 
 

In this paragraph we can observe what for the Tribunal of Justice are the explicit exclusivity clauses 
and de facto ones. For an exclusivity clause to be considered as an abuse of dominance, the 
competition authority shall, as with all other conducts, corroborate the exclusionary effects that took 
place in the determined relevant market. 
 
- Essential facilities 
 
This modality of exclusion was mentioned on numerals: 1, 14, 15 and 22 of article 9 of the LORCPM:  
  

“14.- The unjustified denial of access to other undertaking to networks or other infrastructure in 
exchange of a reasonable remuneration; as long as such networks or infrastructure constitute an 
essential facility.”  

                                                           
50 For further information regarding exclusivity clauses, see: Communication from the Commission — Guidance on the Commission's enforcement 

priorities in applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings. EU Official Gazzette C45/7 (2009), Paragraphs 
33-36. 
51 A de facto exclusivity happens when there is no stated stipulation about exclusivity between the parties but its results or economic effects are the 
same as exclusivity clauses.  
52 Case 85/76, Hoffmann-La Roche & Co AG v Commission [1979] ECR 461, paragraph 89. 
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The refuse of access to an essential facility is a concept that has been typified directly by our legislation. 
This type of vertical restriction happens when a dominant undertaking, that is in an upstream market 
and may be vertically integrated or not, denies access to a product or essential service to an 
undertaking that is in a downstream market. Product or service without which the latter cannot 
compete or replicate would be extremely difficult. For such behavioural element to configure in this 
form of exclusion, the product or service denied must be essential. What can be understood as 
essential has been developed by the European Commission and vastly discussed on its courts. 
 
On one hand the Commission considers: 
 

“(…) whether the supply of the refused input is objectively necessary for operators to be able to compete 
effectively on the market. This does not mean that, without the refused input, no competitor could ever enter 
or survive on the downstream market (56). Rather, an input is indispensable where there is no actual or 
potential substitute on which competitors in the downstream market could rely so as to counter — at least 
in the long-term — the negative consequences of the refusal53” 
 

The European Union Court of Justice in the case Oscar Bronner, established a series of factors that 
must concur for the denial to be considered abusive:  
 

- It is probable that the refusal eliminates all competition in the downstream market. 
- The refusal does not have an objective justification. 
- The access to the denied product must be indispensable for exercising the activity.  
- There must be no potential or current substitutes to the denied product.54   

 
For the product or service to be considered as essential is very important, as the competition authority, 
when deciding in this type of cases, shall require the infringing party to terminate the denial of access, 
which, is a limiting factor to the principle of free contracting that every undertaking has. 
 
- Conditional discounts 
 
Also known as rebates, this form of exclusion is prescribed on numerals: 1, 15, 16 and 22 of article 9 
of the LORCPM, which refers specifically to these establishing:  
 

“16.- Conditional discounts, such as those conferred though the sale of affiliation cards, loyalty 
programs, or other type of conditions, that imply any type of payment for accessing such discounts.” 

 
 

                                                           
53 Communication from the Commission — Guidance on the Commission's enforcement priorities in applying Article 82 of the EC Treaty to abusive 

exclusionary conduct by dominant undertakings. EU Official Gazzette C45/7 (2009), Paragraphs 84. 
54 Case C-7/97, Oscar Bronner GmbH & Co KG v Mediaprint [1998] ECR I-7791, paragraph 41: “Therefore, even if that case-law on the exercise of an 
intellectual property right were  applicable to the exercise of any property right whatever, it would still be necessary, for the Magill judgment to be 
effectively relied upon in order to plead the existence of an abuse within the meaning of Article 86 of the Treaty in a situation such as that which forms 
the subject-matter of the first question, not only that the refusal of the service comprised in home delivery be likely to eliminate all competition in the daily 
newspaper market on the part of the person requesting the service and that such refusal be incapable of being objectively justified, but also that the 
service in itself be indispensable to carrying on that person's business, inasmuch as there is no actual or potential substitute in existence for that home-
delivery scheme.”  
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As a general rule, the discounts are pro-competitive and beneficial for the consumers who will benefit 
from lower prices. Nevertheless, this changes the moment that those discounts are used by 
undertakings with market power in order to exclude equally efficient competitors. Conditioned 
discounts are discounts or refunds given retroactively or not, when certain conditions are met. These 
conditions may vary and among the main ones, generally highlight minimum purchases or maintain a 
percentage of visibility in perches among others.  
 
But how could an undertaking with market power can exclude its competitors through handing 
discounts? Thus, the reply shall depend on the type of discount applied55, the duration and the effects 
that these have had on its suppliers. The higher the discount, the higher the threshold to be reached 
to be acquired, and the higher the incentive or pressure of the distributor to reach a purchase 
threshold to obtain the discount. The pressure for obtaining such discount is what conditions the client 
to acquire a product only from the dominant undertaking and not from its competition, which can 
configure a de facto exclusivity. 
 
At the moment of analysing if the discounts effectively were or were not exclusionary, is important to 
take into account if these are under the costs of production or if they can be replicated or applied to 
equally efficient competitors, these analyses are done by analysing information from the costs of the 
undertakings that take part in the relevant market. 
 
- Sham litigation  
 
Within article 9 of the LORCPM there two modalities of sham litigation: i) the abuse of right of 
intellectual property and ii) the unjustified implementation of unjustified legal actions. In this section 
we will analyse the unjustified implementation of legal actions and the abuse of intellectual property 
rights. 
 
This modality is prohibited in our legislation in numerals: 1, 15. 17. 18 and 22 on article 9 of the 
LORCPM:  
 

“17.- The abuse of intellectual property right, according to dispositions contained on international 
instruments, treaties and accords celebrated and ratified by Ecuador and on the law on the matter. 
“18.- The unjustified implementation of legal actions that have as result the restriction of access or 
permanence in the market of current or potential competitors.”   
 

The right of action or petition is a maxim that all natural and legal persons have on States of Law. This 
right is guaranteed in the Constitution of the Republic of Ecuador, on its article 66 and article 75, being 
a constitutive part of the effective legal protection and, in the same manner, it is a jurisdictional 
warranty according to article 86 of the Constitution. Nevertheless, the right of action is not absolute56  
and undertakings, with market power that abuse of this right can incur in an exclusionary conduct. 

                                                           
55 Among the main types of discounts we find: quantity, fidelity, loyalty or exclusivity: of object, retroactive; by volume, selective, among others. 
56 Constitutional Court. Sentence N° 036-1S-SEP-CC CASE N° 0508-13-EP: “Nevertheless it is necessary to point out that the right to recur, as for any other 

constitutional right, does not have a character of absolute, and its exercise is subject to the limitation established on the Constitution and the law. In this 
sense, in any time it responds to the need to guaranty the constitutional rights, and its essential core is not affected, the exercise of the right to appeal is 
susceptible to be limited. One of the restrictions of the right to recur, comes from the nature of the different processes, as for the nature of the mean of 
impugnation that is intended to exercise. That has been stated by the Constitutional Court in other decisions.  



 
  

32/39 

  

 
One of the most important cases in this respect is ITT Promedia, and it was analysed by the Intendency 
for Investigation of Abuse of Market Power Agreements, and Restrictive Practices in the Resolution 
SCPM-IGT-INICAPMAPR-004-2019 57. About this case the Tribunal of Justice of the European Union 
established: 
 

“ The Commission considers that ‘in principle the bringing of an action, which is the expression of the 
fundamental right of access to a judge, cannot be characterised as an abuse’ unless ‘an undertaking in 
a dominant position brings an action (i) which cannot reasonably be considered as an attempt to 
establish its rights and can therefore only serve to harass the opposite party, and (ii) which is conceived 
in the framework of a plan whose goal is to eliminate competition’ (point 11 of the contested decision).” 

(…) Before considering those various pleas, three points should be made. First, as the Commission has 
rightly emphasised, the ability to assert one's rights through the courts and the judicial control which 
that entails constitute the expression of a general principle of law which underlies the constitutional 
traditions common to the Member States and which is also laid down in Articles 6 and 13 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms of 4 November 1950 (see 
Case 222/84 Johnston v Chief Constable of the Royal Ulster Constabulary [1986] ECR 1651, paragraphs 
17 and 18). As access to the Court is a fundamental right and a general principle ensuring the rule of 
law, it is only in wholly exceptional circumstances that the fact that legal proceedings are brought is 
capable of constituting an abuse of an dominant position within the meaning of Article 86 of the Treaty. 
Second, since the two cumulative criteria constitute an exception to the general principle of access to 
the courts, which ensures the rule of law, they must be construed and applied strictly, in a manner which 
does not defeat the application of the general rule (see, inter alia, Case T-105/95 WWF UK v Commission 
[1997] ECR II-313, paragraph 56).58”  
 

In this way, the cumulative criteria that must be met in this type of cases for abuse of right to be 
considered as a modality of exclusion were established. 
 
In Ecuador, at the moment, the only case in which the authority has sanctioned sham litigation, 
modality of abuse of intellectual property, happened in the resolution No. MIPRO-001-2011 on April 
6th of 2011, prior to the entry into force of the LORCPM. In the same way, the Tribunal of Justice of 
the Andean Community, on its Pre Judicial interpretation in the process 02-IP-2019, described this 
modality as predatory litigation being this “an efficient mechanism used to achieve the exclusion of 
through the illegitimate use of administrative, legal or regulatory procedures.59 
 
How can the exclusion of a competitor through the unjustified abusive use of legal actions? With the 
concurrence of the criteria gathered and, as it, through this form of exclusion, generally, occurs an 
increase for the undertaking, in the costs, as a product of defending such actions.60 
  

6.2.2. Exploitative conducts 
 

                                                           
57 Available at: https://www.scpm.gob.ec/sitio/resoluciones-de-archivo-dnicapm-2020/ 
58 Case T-111/96, ITT Promedia v EC Commission (1998), paragraphs 30, 60 and 61. 
59 Tribunal of Justice of the Andean Community, Judicial Interpretation of Process 02-IP-2019(2019), page 27, paragraph 6.8. 

60 Ibid, page 30, paragraph 6.1.6 
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Exploitative conducts as a modality of abuse of dominance, have been developed mainly in the 
jurisprudence of the European Community, in the landmark case United Brands, the Court of Justice 
declared: 
 

“(…) 250 in this case charging a price which is excessive because it has no reasonable relation to the 
economic value of the product supplied would be such an abuse. 
 
251 this excess could, inter alia , be determined objectively if it were possible for it to be calculated by 
making a comparison between the selling price of the product in question and its cost of production , 
which would disclose the amount of the profit margin ; however the commission has not done this since 
it has not analysed ubc ' s costs structure . 
 
252 the questions therefore to be determined are whether the difference between the costs actually 
incurred and the price actually charged is excessive, and, it the answer to this question is in the 
affirmative, whether a price has been imposed which is either unfair in itself or when compared to 
competing products.”61 
 

In these few paragraphs, the Court of Justice established what, until now, would be the discussion 
over what is abuse of dominance by exploitative conducts, as for, the economic analysis that must be 
done to being able to determine such exploitation62 . 
 
Despite the exploitative conducts being widely debated and analysed in the European Union, such 
endeavour does not happen in United States. In the jurisdiction of this country there is no abuse by 
exploitative conducts or excessive prices because the Sherman Act, in its second section, sanctions the 
monopolization or attempt to monopolize commerce between states and not the implementation of 
exploitative conducts per se. 
 
Now, returning to our legislation, exploitative conducts, in general, as it was exposed in sections above, 
have been gathered in numerals 1, 15 and 22 of article 9 of the LORCPM and these can be understood 
as: any conduct, foreign to competition or efficiency, done by an undertaking that holds market power, 
through which it exploits its clients or consumers. Such conducts happen mainly through excessive 
prices. 
 
With the understanding of what is considered an exploitative conduct, we can analyse that in article 9 
of LORCPM, we find modalities such as: i) unjustified extraction of consumer surplus, ii) unjustified 
price discrimination and, iii) unjustified alteration of levels of production or commercialization. 
 
Lastly, is key to remember that the burden of proof to determine the existence or not of “exploitation”, 
shall correspond to the competition authority. We shall proceed to exemplify the exploitative conducts 
that highlight the most in competition law. 
 
- Unjustified extraction of consumer surplus 
 

                                                           
61 Case 27/76, United Brands v Commission (1978), paragraphs 250-252 
62 At United Brands it was established that such proof must constitute two factors: i) excessive price and, ii)if the Price is “unfair” on itself compared to 
other products. 
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Unjustified extraction of consumer surplus, in theory, could gather any form of exploitation, as it 
through the imposition of exploitative prices, results in the extraction of consumer surplus. 
 
The modality of exploitation, through the unjustified extraction of consumer surplus, is prohibited in 
numerals 1, 2, 15 and 22 of article 9, where, is exposed: 
 

“2. The conducts of one or several undertakings with market power that allows them to increase their 
profit margins through the unjustified extraction of consumer surplus”. 
 

Consumer surplus is the benefit or usage that a consumer obtains from a good and its price. If the 
value of a good given by the consumer is higher than the price that they are paying for the good, then, 
they receive a benefit. For this, consumer surplus is the difference between what the consumer is 
willing to pay and what it is paying for said good. 
 
The sum of consumer surplus with the supplier surplus63 is what is known as the total welfare, in 
economic terms. 
 
This difference between what the consumer paid against what it would have paid is what is prohibited 
from being “extracted in an unjustified way”, dominant undertakings, the most common modality to 
achieve such extraction is through the unjustified price discrimination. 
 
- Unjustified price discrimination 
 
The modality of exploitation through price discrimination is prohibited on numeral 1, 4, 6, 15 and 22 
of article 9, where, it is stated:  
 

“4.- predatory or exploitative price fixation.” 
 

Within price discrimination, it can be considered as modality to exploitative prices.  
 

“6.- Unjustified discrimination of prices, conditions or modalities of price fixation.” 
 

As it was analysed before, a form of unjustified discrimination happens through the fixation of 
exploitative prices. Now, what is an exploitative price? This concept has already been analysed at the 
European Union more than 40 years ago in the landmark case United Brands. In this case the Court of 
Justice of the European Union determined:  
 

“250 in this case charging a price which is excessive because it has no reasonable relation to the 
economic value of the product supplied would be such an abuse. 
 
251 this excess could, inter alia, be determined objectively if it were possible for it to be calculated by 
making a comparison between the selling price of the product in question and its cost of production, 

                                                           
63 It is understood as supplier surplus as the excess income that a producer receives over what he would need to supply one unit of production. Vid. Katz 

and Rosen (1998). 
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which would disclose the amount of the profit margin; however the commission has not done this since 
it has not analysed ubc ' s costs structure . 
 
252the questions therefore to be determined are whether the difference between the costs actually 
incurred and the price actually charged is excessive, and, it the answer to this question is in the 
affirmative, whether a price has been imposed which is either unfair in itself or when compared to 
competing products64 .” 
 

With this precedent, the Tribunal established a test based on cumulative conditions, that at the 
moment is still being used, which determines the unique conditions of each concrete case. We should 
encounter exploitative prices if: 
 

- The price is excessive 
- The price is unfair on itself or when it is compared with equivalent products from competitors. 

 
Lastly, despite there is a test to eliminate the discretion at the moment of analysing cases of 
exploitative prices, we are aware that it is a controversial topic in competition law, on which each 
authority shall analyse case by case, verifying the effects that happen in the market and the general 
welfare. 
 
 
 

For further questions or doubts about the Guidelines for Investigation of Abuse of Dominance, you may 
contact the Superintendency for Market Power Control through the following channels: 

 
 

 
 
 

 
 
 

 
 
 
 
 
 
 
 
 
 

                                                           
64 Case 27/76 United Brands v Commission (1978), Paragraphs 250-252 
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