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GUIDELINES ON ACTIONS FOR DAMAGES ON BEHALF OF CONSUMERS AS A CONSEQUENCE OF 

ANTICOMPETITIVE CONDUCTS 

 

– EXPLANATORY MEMORANDUM– 

 

INTRODUCTION 

 

The Peruvian State, in compliance with the mandates contained in Sections 61 and 65 of the 

Constitution1, has developed a legal framework aimed at promoting and protecting competition 

among companies, as well as protecting the rights of consumers. In this sense, Indecopi, through 

the Commission for the Defense of Free Competition (hereafter, the Commission) and its 

Technical Secretariat (hereafter, the Technical Secretariat), plays a central role in the 

investigation, prosecution and sanction of anticompetitive conducts.  

 

In addition, after the legislative amendment of the Act on the Repression of Anticompetitive 

Conducts (hereafter, the Competition Act) in September 20182, the Commission and the 

Technical Secretariat have also the important duty to redress the damages that consumers may 

have suffered as a consequence of anticompetitive conducts. In fact, Section 52 of the 

Competition Act3 entitles the Commission to bring an action for damages derived from such 

conducts in defense of the diffuse and collective interests of the affected consumers, as long as 

there is a favorable and previous report from the Technical Secretariat and after the 

administrative decision declaring the existence of an anticompetitive conduct prohibited by the 

aforementioned Act has become final,4. 

                                                             
1   Political Constitution of Perú 

Section 61.- Free Competition 
  The State facilitates and oversees free competition. It fights any practice that would limit it and the abuse of 

dominant or monopolistic positions. No law or arrangement may authorize or establish monopolies (...). 
 

Section 65.- Consumer Protection 
The State defends the interests of consumers and clients. For this purpose, it guarantees the right of information 
on goods and services available to them on the market. Likewise, it especially watches over the health and security 
of the population. 

 
2  Legislative amendment of the Competition Act (Legislative Decree 1034) enacted through the Legislative Decree 

1396. 
 
3  The references to the Competition Act belong to the Codified Version of the enacted Supreme Decree 030-2019-

PCM. 
 
4  The Competition Act 
 Section 52.- Compensation for damages 

Once the administrative decision declaring the existence of an anticompetitive conduct has become final, anyone 
who has suffered damages as a consequence of such conduct, even when they have not been a party in the 
process followed before Indecopi and as long as they are capable of showing a causal relationship with the 
anticompetitive conduct, will be entitled to bring an action for damages before the judiciary. 
 
In the situation referred to in the previous paragraph, the Commission is entitled to bring an action for damages 
derived from the conducts prohibited by this Act in defense of the diffuse and collective interests of the 
consumers, as long as there is a previous and favorable report from the Technical Secretariat. The Commission 
shall ensure, for the purpose of the action for damages, the existence of the corresponding procedural 
requirements in accordance with Section 82 of the Civil Procedure Act. Without prejudice to this provision, the 
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The right of consumers to be compensated is legally recognized within the Peruvian legal system, 

specifically, through Section 1.i of the Consumer Protection and Defense Code5. 

 

Section 52 of the Competition Act also stablishes that the Commission, under the proposal of the 

Technical Secretariat, will approve guidelines that foresee the corresponding limitation periods, 

rules, conditions or restrictions to the power to bring the referred action for damages. 

 

In compliance with such assignment, the purpose of these Guidelines is to establish the criteria 

for the Commission to determine in which type of cases it will file an action for damages, as well 

as the procedural aspects that guide the exercise of such power. In this regard, it is important to 

emphasize that the Guidelines cannot and do not intend to bind the Judiciary but rather to 

regulate the exercise of the power granted to the Commission to file a claim for damages, in line 

with the provisions of Section 52 of the Competition Act mentioned above. Notwithstanding the 

foregoing, the Guidelines also contain some non-binding recommendations that judges may take 

into account when evaluating this type of claims, as will be detailed below. 

 

Furthermore, it should be noted that the first paragraph of Section 52 of the Competition Act 

establishes that anyone who has suffered damages as a consequence of an anticompetitive 

conduct, even when they have not been a party in the process followed before Indecopi and as 

long as they are capable of showing a causal nexus with the anticompetitive conduct, may bring 

an action for damages before the Judiciary. By indicating «anyone», this rule refers not only to 

«final» consumers but also to those individuals who, having acquired products whose prices 

have been the object of a cartel, are within the category of economic agents (companies), under 

the terms of Section 2 of the Competition Act. 

 

Regarding the compensation for damages or civil liability, it should be pointed out that it does 

not only play a compensatory function, but also a preventive one. This has been recognized both 

in the United States of America and in the European Union, identifying in one hand, the 

compensatory function referred to guaranteeing adequate compensation in favor of the injured 

individuals and, on the other hand, the preventive function or deterrence, referred to inducing 

agents to modify their potentially harmful behavior to prevent harmful events from occurring in 

the future6. Following this line, the Peruvian system has also recognized these functions7.  

                                                             
limitation periods, rules, conditions or restrictions required for the action for damages will be approved by 
guidelines of the Commission, under the proposal of the Technical Secretariat.   

5  Consumer Protection and Defense Code 
 Section 1.- Consumers rights 

 1. 1. Under the terms established in this Code, consumers have the following rights: 
 (…) 
 i. Right to redress and compensation for damages in accordance with the provisions of this Code and the civil 
regulations on the matter. 

 
6  PONZANELLI, Giulio. La Responsabilità Civile. Profili di diritto comparator (1992), pp. 23 and 24. The author also 

mentions the punitive function of civil liability but specifies that although it is accepted within the North American 
legal experience, its recognition is not so unanimous within the European continental experience. 

 
7  ESPINOZA, Juan. Derecho de la Responsabilidad Civil, Ninth Edition, Pacífico Institute (2019), Tome I, pp. 76-77. In 

addition, the author refers to a sanctioning function regarding who causes the damage and a general function of 
compensation of costs. 
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In the United States of America, a legal institution closely related to civil liability is the class action, 

referred to lawsuits in which one or more persons (natural or legal) may represent the interests 

of a large group8, particularly in the context of a civil liability actions for damages arising from the 

same event. Here, «class» refers to the group of persons who are intended to be represented 

through such procedural instrument. 

 

Class actions have proven to be especially useful in the field of civil liability, where they provide 

a solution to the problem of large numbers of people that suffer similar damages as a result of 

the same conduct, but do not have enough incentives to bring actions on their own, since each 

expected compensation, individually considered, is small compared to the costs that would imply 

for each of these individuals to bring actions for damages independently. Thus, class actions 

facilitate civil liability to become effective and, therefore, for its compensatory and preventive 

functions to be fulfilled. 

 

In this vein, class actions have become particularly relevant in redressing damages as a result of 

anticompetitive conducts that harm consumers. Thus, regarding the civil liability derived from 

anticompetitive conducts, class actions are considered a better tool than individual actions to 

address the claims of the class members in the majority of cases, as these plaintiffs generally have 

small and individual claims, too complex and expensive to litigate independently9.  

 

Therefore, class actions that seek compensation for damages derived from anticompetitive 

conducts solve the problem faced by individual consumers and small businesses that lack the 

incentives to pursue these cases on their own because the individual injury from an antitrust 

violation may be small and, therefore, the value of the individual claim is sometimes greatly 

outweighed by the time and the cost it would take an individual to litigate that claim10. 

 

In this context, Section 52 of the Competition Act empowers the Commission, after a previous 

and favorable report from the Technical Secretariat, to bring actions for damages derived from 

the anticompetitive conducts prohibited by the aforementioned Act, in defense of the diffuse 

and collective interests of the affected consumers. In other words, the Commission is now 

entitled to file a lawsuit demanding those responsible for the anticompetitive conduct to 

compensate such damages. 

 

The purpose of the power granted to the Commission is similar to that pursued by class actions, 

i.e., to respond to the lack of incentives that consumers have to claim compensation for damages 

individually before the courts. In this regard, it is essential to clarify that these Guidelines do not 

intend to equate the actions for damages regulated by Section 52 with the class actions of the 

                                                             
 
8   Black’s Law Dictionary. Definition of Class Action. Eleventh edition (2019). 
 
9  RUBENSTEIN, William B. Newberg on Class Actions, Fifht Edition (2016), Volume 6, Chapter 18 – 20, p. 685. 
 
10  ROSH, J. Thomas. Striking a balance? Some reflections on private enforcement in Europe and the United States. 

Federal Trade Commission Guide/Report (2008), p. 3. 
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United States of America, since they belong to different legal systems. Notwithstanding this, as 

both legal institutions pursue a similar purpose and face common problems, the case law and 

doctrine related to class actions constitute an important reference point for this document.  

 

On the other side, compensation for damages resulting from anticompetitive conducts has 

become much more important in recent years within the European Union. In this vein, on 

November 26th, 2014, the European Parliament and the Council of the European Union issued the 

Directive 2014/104/EU, on certain rules governing actions for damages under national law for 

infringements of the competition law provisions of the Member States and of the European 

Union. 

 

This Directive does not expressly address the compensation in favor of consumers through 

actions for damages promoted by national competition authorities. However, it does contain 

minimum rules on other crucial issues of civil liability for damages caused by anticompetitive 

conducts. Likewise, after its implementation, a report made in 2019 with respect to thirty 

Member States of the European Union, showed that national courts in Europe have handed down 

judgments in at least 239 cartel damages actions11. 

 

In this sense, Directive 2014/104 /EU, its implementation and the related case law and 

bibliography, will also be considered as references for these Guidelines, as appropriate. 

 

In addition, the experience of closer jurisdictions will also be considered – e.g., the Chilean case 

law. 

 

It should be specified that these Guidelines do not address the possibility for consumer 

associations to file this type of actions, since Section 52 of the aforementioned Competition Act 

does not authorize the Commission to regulate such matter. Notwithstanding the foregoing, 

Section 130 of the Consumer Protection and Defense Code establishes that consumer 

associations may file actions in defense of the diffuse interests of consumers12. The scope of such 

power and the possibility of applying it to damages caused by anticompetitive conducts shall be 

analyzed by the corresponding judge in specific cases. 

 

1. OBJECTIVE 

 

                                                             
11   LABORDE, Jean-François. Cartel damages actions in Europe: How courts have assessed cartel overcharges, 2019 

Edition, Law & Economics, Concurrences Review N° 4-2019, pp. 1 and 3. 
 
12  Consumer Protection and Defense Code 

Section 130.- Legal proceedings for the defense of diffuse interests of consumers 
 
Indecopi has the legal standing to promote ex officio judicial proceedings related to matters within its competence 
in defense of the diffuse interests of consumers, in accordance with Section 82 of the Code of Civil Procedure. 
Duly recognized consumer associations may promote such proceedings, subject to the provisions of Section 82 of 
the Code of Civil Procedure. 
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Pursuant to Section 1413 and 52 of the Competition Act, the Guidelines on actions for damages 

caused to consumers as a consequence of anticompetitive conducts establish the deadlines, 

rules, conditions or restrictions for the Commission to exercise its power to promote judicial 

proceedings of civil liability for such damages, in defense of the diffuse and collective interests of 

the affected consumers. 

 

2. MATERIAL SCOPE OF APPLICATION 

 

In accordance with Section 52 of the Competition Act, Section 2 of the Guidelines addresses the 

situation in which the Commission, after a favorable report from the Technical Secretariat, may 

exercise its power to bring an action in light of anticompetitive conducts sanctioned by a final 

decision that have caused damages to the diffuse or collective interests of consumers. In this 

sense, the Guidelines define each one of these elements. 

 

2.1.  Anticompetitive conducts 

 

Given that Section 52 of the Competition Act does not establish any restriction regarding which 

are the anticompetitive conducts that may lead the Commission to promote an action for 

damages, neither do the Guidelines; thus, action for damages may be filed regarding any of the 

behaviors prohibited by the Competition Act, that is, horizontal agreements, vertical 

agreements or abuse of a dominant position. 

 

Therefore, this is not a closed list and any anticompetitive conduct that complies with the 

additional elements required by Section 52 could give rise to an action for damages by the 

Commission. 

 

Notwithstanding the above, it should be noted that horizontal collusive practices subject to 

absolute prohibition (cartels), such as price fixing and market sharing, are the anticompetitive 

conducts that most severely restrict competition and that are not capable of generating 

efficiencies that outweigh their anticompetitive effects. In the same vein, the Organization for 

Economic Cooperation and Development (OECD) has emphasized the harmful nature of cartels, 

stating that «hard core cartels are the most egregious violations of competition law and that 

they injure consumers in many countries by raising prices and restricting supply, thus making 

goods and services completely unavailable to some purchasers and unnecessarily expensive for 

others»14. 

                                                             
13  The Competition Act 
 Section 14.- The Commission 
 14.1. The Commission is the body with technical and functional autonomy in charge of the enforcement of the 

Competition Act with exclusive competence, unless it has been assigned by law to a different body. 
 

14.2. The Commission is entitled to:   
(…) 
d) Issue Guidelines that lead economic agents regarding the right interpretation of the Competition Act. 
 

14  Recommendation of the Council concerning Effective Action against Hard Core Cartels. «Hard core cartels are the 
most egregious violations of competition law and that they injure consumers in many countries by raising prices 
and restricting supply, thus making goods and services completely unavailable to some purchasers and 
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Indeed, different studies point out that cartels cause harm to consumers and thus cause 

negative effects on economic efficiency. For example, Ivaldi et al. (2014)15 indicates that the 

cartels discovered in twenty developing countries during the period 1995 - 2013 (including Peru) 

would have affected up to 6.38% of GDP (in terms of sales)16, an average price increase of 24,02% 

above the level of competition and, consequently, an average reduction of 15.41% in 

production17. 

 

In a similar manner, compensation for cartel cases is considered the most suitable to be claimed 

through class actions in the United States of America, as the infringement is illegal per se, all 

buyers that were subject to the overprice are often injured in a similar way and the courts 

generally consider that the impact can be established in a collective way and not individually18.  

 

Therefore, when exercising its power, the Commission must prioritize actions for damages in 

cartel cases. This is expressly recognized in Section 7 of the Guidelines. 

 

2.2. Final decision 

 

Section 52 of the Competition Act establishes that the Commission’s power to bring actions for 

damages is conditioned upon a «final» administrative decision declaring the existence of 

anticompetitive conduct. 

 

Regarding the notion of final decision, Section 222 of the General Administrative Procedure Act 

establishes that «once the deadlines for filing administrative appeals have expired, the right to 

enforce them will be lost, and the decision will become final». For the Direction of Development 

and Legal Framework of the Ministry of Justice and Human Rights, this legislative definition of a 

final decision «implies that the administrative decision can no longer be directly questioned by 

                                                             
unnecessarily expensive for others». The Recommendation is available at: 

http://acts.oecd.org/Instruments/ShowInstrumentView.aspx?InstrumentID=193. 
 

See also: OCDE. Hard Core Cartels. Recent Progress and Challenges Ahead (2003), p. 8. Available at:  
https://read.oecd-ilibrary.org/governance/hard-core-cartels_9789264101258-en#page9 

 
15  IVALDI, Marc, JENNY, Frédéric and KHIMICH, Aleksandra. Cartel Damages to the Economy: An Assessment for 

Developing Countries (2014). Available at: https://cepr.org/sites/default/files/Ivaldi%20-
Cartel%20Damages%20061214.pdf  

 
16  In the Peruvian case, this affection might had been an average of 0,01% up to a maximum of 0,023% of GPD. 
 
17  According to BOLOTOVA and CONNOR (2006), the average cartel leads prices to be on average 29% above the 

competitive reference price and a median of 19%. Likewise, the overprice ratio of the cartels operating in North 
America and the European Union would be lower than the overprice ratio of similar cartels operating in Asia and 
Latin America. In: BOLOTOVA, Yuilya and CONNOR, John M. Cartel Overcharges: Survey and Meta-Analysis. 
International Journal of Industrial Organization, 24 (2006), pp. 1109 to 1137. Available at: 
http://dx.doi.org/10.1016/j.ijindorg.2006.04.003.  

 
18   RUBENSTEIN, William B., op. cit., pp. 491 to 492. 
 

 

http://acts.oecd.org/Instruments/ShowInstrumentView.aspx?InstrumentID=193
https://read.oecd-ilibrary.org/governance/hard-core-cartels_9789264101258-en#page9
https://cepr.org/sites/default/files/Ivaldi%20-Cartel%20Damages%20061214.pdf
https://cepr.org/sites/default/files/Ivaldi%20-Cartel%20Damages%20061214.pdf
http://dx.doi.org/10.1016/j.ijindorg.2006.04.003
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the agent or through judicial litigation. This rule is intended to provide legal security to 

administrative decisions issued by the authority»19. 

 

In the same vein, the national authors consider a final decision as one that cannot be challenged 

either by administrative level through an administrative appeal, nor through a judicial 

proceeding. Danós (2007) points out that the final administrative decision is an irrevocable act 

or not susceptible of being challenged administratively or in court, that is, an act that generates 

«res judicata administrative» effects.20 Likewise, Guzmán Napurí (2017) and Morón (2019) 

identify the impossibility of challenging an administrative decision through the administrative 

appeals contained in the Competition Act or judicial litigation21. 

 

Therefore, the final status that Section 52 of the Competition Act refers to includes 

administrative decisions that have not been appealed, as well as those judicially challenged but 

whose validity has been confirmed by the competent court – i.e., the judicial proceeding has 

concluded. Thus, the definition of the final decision that has been established refers to any 

decision that can no longer be challenged either at an administrative level through an 

administrative appeal, or through a judicial appeal. 

 

In this sense, examples of final decisions are: (i) the Commission’s decision that declares the 

existence of an anticompetitive conduct and is not appealed; (ii) the decision of the 

administrative Tribunal for the Defense of Competition of Indecopi (hereinafter, the Tribunal) 

that affirms the appealed decision of the Commission that declares the existence of an 

anticompetitive conduct, and is not judicially challenged; and (iii) the decision of the Tribunal 

that affirms the appealed decision of the Commission that declares the existence of an 

anticompetitive conduct and has been judicially challenged, but whose validity is maintained 

after the respective judicial proceeding is concluded.  

 

Likewise, it has been established that, in the case of several individuals held liable for the 

anticompetitive conduct, it will be sufficient to have a final decision regarding one or some of 

them, to be able to bring an action for damages against them. 

 

This rule is justified by the need to have proper mechanisms to guarantee compensation for 

damages suffered by consumers as a result of anticompetitive conducts. Consider the case of a 

cartel: an opposite rule, which conditions the possibility of filing the respective lawsuit on the 

existence of a final decision regarding absolutely all those responsible for the cartel, would 

                                                             
19  MINISTRY OF JUSTICE OF PERU. Guidelines on the revision of administrative decisions in the Peruvian legal 

framework. First edition. Lima, pp. 51 – 52. Available at: https://www.minjus.gob.pe/wp-
content/uploads/2014/08/Guia-de-actos-administrativos.pdf.  

 
20   DANOS ORDOÑEZ, Jorge. La Impugnación de los Actos de Trámite en el Procedimiento Administrativo and la Queja. 

Derecho & Sociedad No. 28 (2007). Available at: 
http://revistas.pucp.edu.pe/index.php/derechoysociedad/article/view/17237/17524.  

 
21  GUZMÁN NAPURÍ, Christian. Manual del Procedimiento Administrativo General. Pacífico Editores, third edition 

(december 2017), p. 360 and MORON URBINA, Juan Carlos. Comentarios a la Ley del Procedimiento Administrativo 
General. Gaceta Jurídica, fourteenth edition (may 2019), volume II, pp. 227 to 228. 

 

https://www.minjus.gob.pe/wp-content/uploads/2014/08/Guia-de-actos-administrativos.pdf
https://www.minjus.gob.pe/wp-content/uploads/2014/08/Guia-de-actos-administrativos.pdf
http://revistas.pucp.edu.pe/index.php/derechoysociedad/article/view/17237/17524
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unjustifiably delay the effective compensation of consumers in those cases in which some of the 

companies have voluntarily decided not to appeal the decision that holds them liable. This would 

affect the right of consumers to be compensated, recognized by the Consumer Protection and 

Defense Code as stated above. 

 

Finally, it is important to emphasize that the notion of final decision is fundamental for the 

calculation of the limitation period in which the action for damages can be brought, since such 

two-year period runs from the date when the decision declaring the existence of the 

anticompetitive conduct that caused the damages becomes final, as it will be explained in 

Section 5 of the Guidelines. 

 

2.3. Damages 

 

2.3.1. Notion and priorization of economic damages 

 

Within the framework of Section 52 of the Competition Act, the damages claimed by the 

Commission are a consequence of the anticompetitive conduct declared by means of a final 

decision. Therefore, Section 2.2 (c) of the Guidelines defines them as the damages caused by 

the anticompetitive conduct.   

  

Damages caused by anticompetitive conducts have generally an economic nature – i.e., 

susceptible of being quantified in money. In this sense, the economic literature usually considers 

two effects as a consequence of a cartel: the effect of overprice and the volume effect22. The 

former refers to the additional price paid for the cartelized product while the latter refers to the 

sales lost when part of the overprice is passed on to the consumers.23. 

  

In this vein, the Explanatory Memorandum to Directive 2014/104/EU clearly states that 

«Depending on the facts of the case, cartels result in a rise in prices, or prevent a lowering of 

prices which would otherwise have occurred but for the cartel»24. Case law identifies overprice 

as the damage ordinarily caused by price-fixing cases in the United States of America as well 25. 

 

Taking into account that this type of economic damages is the ordinary consequence of 

anticompetitive conducts, Section 2.2 (c) of the Guidelines has chosen to prioritize it when 

determining which damages will be sued for compensation by the Commission. This does not 

                                                             
22  The economic literature usually takes into account two types of effects generated by the cartels which are 

considered for the calculation of the damage, the effect of overcharge and the volume effect. See KOMNINOS, 
Assimakis et. al. Towards non-binding guidance for courts Study prepared for the European Commission (2009). 
Available at: http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_study.pdf  

 
23   VERBOVEN, Frank and VAN DIJK, Theon, Cartel Damages Claims and the Passing-on Defense. The Journal of 

Industrial Economics, Volume LVII, September 2009, Number 3, p. 458. 

 
24  Directive 2014/104/UE, Paragraph 47, p. 9. 
 
25  RUBENSTEIN, William B., op. cit., p. 714. 
 

 

http://ec.europa.eu/competition/antitrust/actionsdamages/quantification_study.pdf


 

11/48 
 

mean that the Commission is unaware of the existence of other economic damages, such as the 

aforementioned volume effect, whose compensation may also be pursued judicially by the 

Commission on a case-by-case basis.   

 

These Guidelines do not ignore the fact that legal doctrine distinguishes two main categories of 

damages: actual loss  – i.e.,   the loss suffered as a direct or indirect consequence of the harmful 

event, and loss of profits – i.e., what has been or will be lost as a result of the harmful conduct26. 

Thus, actual loss is the loss of patrimony experienced by the individual harmed by the illegal 

conduct, while the loss of profit refers to the non-increase of the injured person´s patrimony as 

a consequence of the illicit behavior27. 

 

In this sense, it would be possible to propose a comparison between these legal categories and 

the two main effects of cartels identified by the economic literature, previously mentioned. 

However, the Guidelines do not make a general and categorical comparison and leave this task 

for the analysis of each specific case when the time comes to file a particular action since this 

moment is more suitable to legally qualify the damages claimed, as will be seen below. 

 

2.3.2. Damages and amount of compensation claimed 

 

The Guidelines establish that the claim filed by the Commission must specify the type of damage 

for which compensation is sought. This is consistent with the statement made at the beginning 

of this document in the sense that the Guidelines do not bind the Judiciary, but rather regulate 

the exercise of the power granted to the Commission to file an action for damages, pursuant to 

Section 52 of the Competition Act. The foregoing undoubtedly implies the regulation of what 

will be requested to the corresponding judge through the lawsuit. 

 

Likewise, the Guidelines provide that the aforementioned action must specify the proposed 

compensation mechanisms in accordance with Section 9 of the Guidelines. Said mechanisms will 

be further developed below in the explanatory memorandum corresponding to the 

aforementioned section. 

 

Similarly, the Guidelines also establish that the amount of compensation claimed must include 

legal interest from the date on which the damages occurred, in line with Section 1985 of the 

Civil Code: «The amount of the compensation accrues legal interest from the date on which the 

damage occurred». 

 

It should be noted that, in compliance with the aforementioned provisions, the favorable report 

of the Technical Secretariat of the Commission that supports the relevance of filing the action 

for damages must specify the type of damage claimed as well as the amount of compensation, 

including legal interest. 

                                                             
26  DE TRAZEGNIES, Fernando. La responsabilidad extracontractual. Lima: PUCP Fondo Editorial, Library to read the 

Civil Code, Volume IV – Tome II, seventh edition (2003), pp. 35 to 37. 
 

27   ESPINOZA, Juan, op. Cit pp. 431-432. 
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Finally, it is important to point out that the lawsuit may include the costs that Indecopi would 

have to assume to deploy the necessary logistics in order to make effective the compensation 

to the affected consumers, in case the ruling of the judge establishes that Indecopi will be the 

entity in charge of managing such payment. 

 

2.3.3. Quantification of damage 

 

Regarding the quantification of damages, which should undoubtedly be included in the claim, 

the Guidelines do not establish a general method, leaving the Commission to determine at its 

discretion and within the options offered by theory and comparative experience, which model 

is best suited to each specific case. 

 

Notwithstanding the above, it is important to highlight three points that will be taken into 

account by the Commission when making the aforementioned quantification and that should 

also be considered by the courts in their evaluation. 

 

In the first place, an exact quantification of the damages derived from anticompetitive conducts 

cannot be required, since a reasonable estimation in light of the facts of the case and the 

information available should be sufficient. 

 

This criterion was confirmed by the Spanish Supreme Court in its Decision of November 7th, 

2013, in regard to a cartel in the sugar market, by emphasizing that the quantification of the 

damage in the specific case was impossible, and that the forensic reports were sufficient to make 

reasonable estimations, which were mandatory for both the plaintiff and the defendant28.  

 

Subsequently, Section 7.1 of the Directive 2014/104/EU has indicated that the Member States 

of the European Union must guarantee that neither the burden of proof nor the evidentiary 

standard of quantification make compensation nearly impossible or extremely difficult. It should 

be noted that most of the Member States of the European Union have implemented this 

guideline, in addition to those that had already incorporated it into their national legislation. 

Furthermore, Sweden has added that the estimation of damages should not be 

disproportionately costly, especially if it involves damages caused to consumers or small and 

medium-sized enterprises, as this would deter the exercise of these actions29. 

 

Secondly, regarding methods that allow to reasonably estimate the amount of damage, it is 

relevant to bring up the report carried out in 2019 on thirty European Union Member States, 

which identified 239 claims for damages resulting from cartels, including 59 cases in which 

damages were awarded, 86 cases in which liability was established (without estimating 

damages), and 93 cases that resulted in dismissals. 

                                                             
28  MARCOS, Francisco, Compensación de daños provocados por el cártel del azúcar (October 24, 2014). Available at: 

SSRN: https://ssrn.com/abstract=2514284 or http://dx.doi.org/10.2139/ssrn.2514284 
 
29  RODGER, Barry James and SOUSA FERRO, Miguel and MARCOS, Francisco, op. cit., p. 20 
 

 

http://dx.doi.org/10.2139/ssrn.2514284
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The aforementioned report found that in the 59 damage awards, the most used method of 

quantifying was comparison over time, also called “before and after”, which was applied in 31 

cases, mainly in Austria, France, Germany, Italy and Spain30. Similarly, the «before and after» 

method is generally applied in the United States of America31 . 

 

Third and finally, it is worth mentioning the Communication from the European Commission of 

201332 (as well as its respective Practical Guide33), as it constitutes an important reference to be 

taken into account in order to reasonably estimate the damages caused by an anticompetitive 

conduct. This Communication has been recommended in various documents generated by EU 

Member States in the framework of the legislative processes of implementation of the 

aforementioned Section 7.1 of Directive 2014/104/EU, such as Belgium, Greece and 

Luxembourg34. In this sense, it should be noted that, in the Latin American region, the Secretariat 

for Productivity and Competition Advocacy of Brazil published in 2018 a guide to estimate 

damages caused by cartels35.  

 

2.4. Consumers 

 

2.4.1. Definition of consumers 

 

Although Section 52 of the Competition Act establishes that the Commission will exercise the 

power to bring actions for damages in defense of the interests of «consumers», it does not 

contain a definition regarding which consumers it refers to. To provide content to this term, it is 

necessary to examine the regulation that protects consumers’ rights. 

 

In this regard, Section 1 of the Consumer Protection and Defense Code establishes that 

consumers are natural persons who «acquire, use or enjoy as final recipients, material and 

immaterial products or services, for their own benefit or for the benefit of their family or social 

                                                             
30  LABORDE, Jean-François, op. cit., p. 6. 
 
31  RUBENSTEIN, William B, op. cit., pp. 714-728 
 
32  EUROPEAN COMMISSION, Communication from the Commission on quantifying harm in actions for damages 

based on breaches of Article 101 or 102 of the Treaty on the Functioning of the European Union (2013/C 167/07). 
Available at: https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2013:167:0019:0021:EN:PDF 

 
33  EUROPEAN COMMISSION, Practical Guide: Quantifying Harm in Actions for Damages Based on Breaches of Article 

101 or 102 of the Treaty on the Functioning of the European Union. Available at: 
https://ec.europa.eu/competition/antitrust/actionsdamages/quantification_guide_en.pdf 

 
34  RODGER, Barry James, SOUSA Ferro, Miguel and MARCOS, Francisco, A Panacea for Competition Law Damages 

Actions in the EU? A Comparative View of the Implementation of the EU Antitrust Damages Directive in Sixteen 
Member States (August 1st , 2019). Maastricht Journal of European and Comparative Law 2019, p. 20. Available at 
SSRN: https://ssrn.com/abstract=3444376.    

 
35  SEPRAC (Secretariat for Productivity and Competition Advocacy of Brazil). Estimating cartel damages (2018). 

Available at: http://www.fazenda.gov.br/centrais-de-conteudos/publicacoes/guias-e-manuais/estimating-cartel-
damages/view  

 

 

https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2013:167:0019:0021:EN:PDF
https://ec.europa.eu/competition/antitrust/actionsdamages/quantification_guide_en.pdf
https://ssrn.com/abstract=3444376
http://www.fazenda.gov.br/centrais-de-conteudos/publicacoes/guias-e-manuais/estimating-cartel-damages/view
http://www.fazenda.gov.br/centrais-de-conteudos/publicacoes/guias-e-manuais/estimating-cartel-damages/view
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group, acting outside a business or professional activity»36. The definition of consumers 

established by the Guidelines follows this provision. Therefore, for the purposes of the 

Commission's power to bring actions for damages on behalf of consumers, natural persons who 

are the final recipients of the products or services that have been the object of the 

anticompetitive conduct are included, as they require them in areas other than their business 

or professional activity.  

 

It should be noted that Section 1 of the Consumer Protection and Defense Code also recognizes 

as consumers, the legal entities that are final recipients in the terms described above (for 

example, associations and other non-profit legal entities under private law), as well as 

microenterprises that find themselves in an information asymmetry with respect to their 

suppliers for products or services that are not part of their line of business. 

 

However, the Guidelines prioritize compensation in favor of natural persons who are final 

recipients of products or services, since it is reasonable to infer that these subjects, representing 

the notion of consumers in the most traditional sense of the word, involve the largest number 

of cases and, moreover, are the most vulnerable to the problem that the Guidelines seek to 

address: a large number of persons who suffer similar damages arising from the same conduct, 

but have little incentive to sue each one on their own, since each expected compensation, 

individually considered, is small compared to the costs that would be involved for each of such 

persons to initiate an independent legal proceeding. 

 

Furthermore, in the event that it is decided to include microenterprises in all cases in which their 

nature is not clear, information on the annual sales volume of the companies should be require 

in order to determine that they do, in fact, legally qualify as microenterprises37. Additionally, in 

accordance with Section 1 of the Consumer Protection and Defense Code mentioned above, it 

should be analyzed whether the products or services are part of its line of business, as well as 

the existence of information asymmetry. In this sense, prioritizing the natural persons who are 

                                                             
36  Consumer Protection and Defense Code 
 Section IV.- Definition 

For the purpose this Act, it is understood as: 
1. Consumers or users 
1.1. Natural or legal persons who acquire, use or enjoy tangible and intangible products or services as final 
recipients, for their own benefit or their family or social groups, thus acting in an area different than a business 
or professional activity. A consumer for the purposes of this Act is not considered to be whoever acquires, uses 
or enjoys a product or service normally intended for the purposes of their activity as a business supplier. 
1.2. Microenterprises that show a situation of informational asymmetry with the supplier regarding those 
products or services that are not part of the business line. 
1.3. In case of doubt about the final destination of a certain product or service, the person who acquires, uses or 
enjoys it is classified as a consumer. 
 

37  Codified Version of the Law for the Promotion of Productive Development and Entrepreneurial Growth, 
approved by Supreme Decree 013-2013-PRODUCE 

 Section 5.- Characteristics of micro, small and medium-sized enterprises 
Micro, small and medium-sized enterprises must fall into one of the following business categories, based on their 
annual sales levels: 
- Microenterprise: annual sales up to the maximum amount of 150 Tax Units (UIT). (…) 
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the final recipients of products and services as consumers has the advantage of not requiring 

additional actions or analysis. 

 

It can be inferred from the above that, in general, microenterprises that do not fall under the 

aforementioned assumption (information asymmetry with respect to their suppliers regarding 

products or services that are not part of their line of business) do not qualify as consumers, nor 

do small, medium or large enterprises, or the State. In this regard, it should be noted that the 

case law of the Specialized Consumer Protection Chamber of Indecopi analyzes in greater detail 

each of the types of consumers, as well as the subjects excluded from this definition38.  

 

Finally, it should be noted that the category of consumer includes both the ones defined in the 

previous paragraphs – who have effectively acquired products subject to a cartel and therefore 

have paid the overprice generated – as well as those who have not been able to acquire such 

products, precisely because of the overprice generated by the cartel. This is consistent with the 

broad legal notion of consumer established by the Consumer Protection and Defense Code, 

which includes individuals who are at a preliminary stage of a consumer relationship39, and with 

the two effects that the economic literature usually attributes to cartels (the effect of overprice 

and the volume effect, mentioned above) which have an impact on consumers.  

 

2.4.2.  Direct purchaser   

 

Regarding the notion of direct and indirect purchaser, Section 2 of Directive 2014/104/EU 

defines «direct purchaser» as a natural or legal person who acquired directly from an infringer, 

products or services that were the object of an infringement of competition law, while «indirect 

purchaser» is a natural or legal person who acquired, not directly from the infringer, but from a 

direct purchaser or a subsequent purchaser, products or services that were the object of an 

infringement of competition law, or products or services containing them or derived therefrom. 

This can be appreciated in the following chart: 

 

 

                                                             
38  Specialized Chamber on Consumer Protection of INDECOPI. Guidelines on Consumer Protection (2019), pp. 22 - 

28. Available at: 
https://www.indecopi.gob.pe/documents/127561/4096468/Lineamientos_Protecci%C3%B3n_Consumidor_201
9.pdf/9cd24063-5a91-dfbd-d97e-f38f61b86a40  
 

39  Consumer Protection and Defense Code 
 Section III.- Scope of application 
 
     1. The present Code protects the consumer, whether directly or indirectly exposed or involved in a consumer 

relationship or in a preliminary stage to it.  
 

https://www.indecopi.gob.pe/documents/127561/4096468/Lineamientos_Protecci%C3%B3n_Consumidor_2019.pdf/9cd24063-5a91-dfbd-d97e-f38f61b86a40
https://www.indecopi.gob.pe/documents/127561/4096468/Lineamientos_Protecci%C3%B3n_Consumidor_2019.pdf/9cd24063-5a91-dfbd-d97e-f38f61b86a40
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In this regard, Section 12 of the Directive provides that, in order to guarantee the effectiveness 

of the right to full compensation (previously recognized in Section 3), the Member States of the 

European Union must establish that this right may be claimed from the infringer by anyone who 

has suffered damages, regardless of whether they are a direct or indirect purchaser. 

 

However, this is controversial at a comparative level since, for example, in the United States of 

America, claims for indirect damages are not admitted, but only purchasers who have directly 

suffered the damage can sue. Indeed, the Supreme Court of the United States of America has 

recently ruled, in the case Apple Inc. v. Pepper et al. (2019), that indirect consumers cannot sue 

for damages arising from anticompetitive conducts, since they lack legal standing to bring such 

actions40.   

 

In this context, the Guidelines adopt a more cautious position for the Peruvian case, recognizing 

that the Commission will only promote the judicial defense of final consumers who have been 

direct purchasers. This option is also based on the evidentiary advantages of lawsuits seeking 

compensation for direct purchasers affected by cartels, since it is generally accepted that such 

parties are directly harmed by the overprice generated, as indicated above.  

 

 
 

This is in contrast to the compensation of purchasers further down the chain, who are not 

directly affected by the overprice imposed by the cartel, but only the extent that such 

overpricing is passed on downstream, thus being indirectly affected. In these cases, part of the 

matter in controversy will be whether, in fact, the overcharge imposed by the cartel was passed 

to such consumers and in what percentage.   

                                                             
40  Available at: https://www.supremecourt.gov/opinions/18pdf/17-204_bq7d.pdf 
 

https://www.supremecourt.gov/opinions/18pdf/17-204_bq7d.pdf
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The above does not mean that those indirectly affected by a cartel are prevented from suing for 

compensation for the damages they have suffered as a consequence of such anticompetitive 

conducts since the first paragraph of Section 52 of the Competition Act that establishes that any 

person who has suffered damages as a consequence of such infringements may file an action 

for damages, even when he/she has not been a party to the proceedings before Indecopi as long 

as is able to show a causal link with the anticompetitive conduct. 

 

2.5. Diffuse interests and collective interests 

 

After mentioning the defense of diffuse interests and collective interests as the purpose of the 

judicial proceedings for damages that the Commission may promote, Section 52 of the 

Competition Act specifies that such power is exercised in accordance with the provisions of 

Section 82 of the Civil Procedure Code.41. This last section contains a definition of diffuse 

interest, understood as the one that corresponds to an undetermined group of persons, with 

respect to assets of inestimable patrimonial value, such as the environment, the cultural or 

historical heritage, or the consumer rights. 

 

Along the same lines, Section 128 of the Consumer Protection and Defense Code42 confirms the 

notion of diffuse interest of the Civil Procedure Code, by establishing that, in the case of 

consumers, it should be understood as the one that corresponds to an undetermined group of 

consumers.  

 

In addition, this rule establishes that the collective interest of consumers refers to common 

rights of a determined or determinable group of consumers that are linked to a supplier and that 

can be grouped within the same group or class. 

 

Hence, for the purpose of exercising the Commission's power recognized by Section 52 of the 

Competition Act, the Guidelines have defined diffuse interests as those belonging to an 

undetermined group of consumers, while collective interests are those belonging to a 

                                                             
41  Civil Procedure Code 

Section 82.- Defense of diffuse interests 
Diffuse interest refers to the interest that belongs to an indeterminate group of people, regarding assets of 
inestimable patrimonial value, such as the environment, the cultural or historical heritage, or the consumer´s 
patrimony. 
The Public Ministry, Regional Governments, Local Governments, Indigenous Communities and / or Native 
Communities in which jurisdictions where environmental or cultural damage has occurred, and non-profit 
associations or institutions, that according to law or a judge, the latter, by duly motivated decision, are entitled 
to bring actions to defend diffuse interests. (…) 
 

42 Consumer Protection and Defense Code 
Section 128.- Collective defense of consumers 
The enforcement of actions in defense of consumer rights can be carried out individually or for the benefit of the 
collective and diffuse interest of consumers. For these purposes, the following definitions apply: 
 
a. Collective interest of consumers.- These are actions that are promoted in defense of the common rights of a 

determined or determinable group of consumers who are linked to a supplier and that can be placed within 
the same group or class. 

b. Diffuse interest of consumers.- These are actions that are promoted in defense of an undetermined group of 
affected consumers. 
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determined or determinable group of consumers who are linked to each other and can be 

grouped within the same class. 

 

In this sense, collective interests are, for example, those belonging to consumers who purchased 

products from a group of companies that agreed to raise the prices of a certain product and, 

therefore, had to pay overprice. In this affectation lies, precisely, the link shared by these 

consumers and the possibility of them being grouped within the same class. 

 

Finally, taking into account the definitions explained above, the Guidelines establish that «class» 

refers to the group of consumers whose diffuse or collective interests will be defended through 

the action for damages promoted by the Commission. 

 

3. PERSONAL SCOPE OF APPLICATION 

 

3.1.  Defendants 

 

Different classes of individuals can participate in the commission of an anticompetitive conduct. 

For example, in the case of a price-fixing cartel, in addition to the companies that concertedly 

set the prices of their products in a certain market; natural or legal persons that do not 

participate in the market in which the practice occurs could contribute to the realization of the 

infringing conduct, by facilitating its occurrence. These facilitators could participate in a related 

market (upstream or downstream)43. 

 

Therefore, when defining its personal scope of application, the Competition Act does not only 

recognize companies that reach anticompetitive agreements or abuse their dominant position 

(Section 2.144) but also those who facilitate «hardcore cartels» (Section 2.445). 

                                                             
43   In that sense, it should be addressed the AC-Treuhand case: «AC-Treuhand had a precise knowledge of the anti-

competitive arrangements and in fact, drafted and disseminated in a very professional way all the information on 
prices, quotas and customers. It was entrusted with the power to conduct audits with the cartel participants. Only 
the data ultimately approved by AC-Treuhand became the basis of negotiations and arrangements. AC-Treuhand 
made available its location to conceal the cartels. In both cartels, its role was that of preventing the detection of 
both infringements. As moderator, its role was that of encouraging compromises to conclude the anti-competitive 
agreements. AC-Treuhand provided its services, its professional expertise and infrastructure to both cartels in order 
to benefit from them (...)» Cfr. AC-Treuhand AG. Case C-194/14 P. Opinion of Advocate General Nils Wahl from 
May 21st, 2015. Available at: 
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164345&pageIndex=0&doclang=EN&mode=
lst&dir=&occ=first&part=1&cid=17236755. 

 
44  The Competition Act 
 Section 2.- Subjective scope of application 

2.1. This Act applies to natural or legal persons, irregular companies, autonomous patrimonies or other entities 
of public or private law, state owned or not, with or without profit, that supply or demand goods or services in 
the market or whose associates, affiliates, union members or members carry out such activity. It also applies to 
those who exercise the direction, management or representation of the aforementioned individuals, as long as 
they have participated in the planning, realization or execution of the administrative infringement. 
 

45  The Competition Act 
 Section 2.- Subjective scope of application 

(…) 

 

http://curia.europa.eu/juris/document/document.jsf?text=&docid=164345&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=17236755
http://curia.europa.eu/juris/document/document.jsf?text=&docid=164345&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=17236755
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In this context, Section 3.1 of the Guidelines establishes that the Commission may bring actions 

for damages against the individuals indicated in Sections 2.1 and 2.4 of the Competition Act, 

who have been held administratively liable for an anticompetitive conduct by a final decision. 

 

The reference to the individuals held administratively liable for the commission of an 

anticompetitive conduct excludes the possibility to enforce actions for damages against persons 

who have not been declared as such and, in this vein, relates to the notion of causal relationship, 

which is an element in every case of civil liability. 

 

In fact, De Trazegnies (2003) has indicated that «[e]very relationship of extra-contractual liability 

implies that a certain person (the victim) can claim from another (the liable person) the payment 

of compensation for damages caused by the latter to the first one. But this power to claim is not 

arbitrarily enforced against any person: it is not possible to collect compensation for a traffic 

accident from the first pedestrian who appears around the corner after the event occurred. 

There must be a reason why a certain person and not another is required to pay; a reason that 

identifies a presumed liability within the universe of people. The first fact that the Law uses for 

these purposes is the cause-effect relationship (…) The non-contractual liability relationship 

rests, then, on a causal relationship. Thus, for there to be extra-contractual liability, there must 

be a causal link between the victim and the author of the harmful act»46. 

 

3.2.  Civil joint liability 

 

Section 3.2 of the Guidelines recognizes that, if several persons are held liable for the 

anticompetitive conduct, there is a joint liability. At this point, it should be noted that in cases 

of horizontal or vertical agreements, because of their very nature, the final administrative 

decision that declares the existence of the anticompetitive conduct establishes several 

responsible parties and not only one. 

 

In this regard, Section 1983 of the Civil Code establishes that «[i]f the case of several individuals 

liable for the damage, they will be jointly liable». This rule, applied to the situation described in 

the previous paragraph, supports the joint nature indicated in the Guidelines. It is important to 

highlight that this joint liability is dictated by the Civil Code, a statute, so the Guidelines simply 

recognize it. 

 

It should also be noted that Section 1983 of the Civil Code states that, regardless of the rule of 

civil joint liability, «the one who paid the entire compensation may claim this payment from the 

others, so the judge is in charge of setting the proportion according to the severity of each of 

                                                             
2.4. This Act will also apply to natural or legal persons who, without competing in the market in which the conducts 
subject to investigation occur, act as planners, intermediaries or facilitators of an infringement subject to the per 
se prohibition. Public officials, public directors and public servants are included in this provision, as long as this 
conduct does not relate to the regular exercise of their functions. 
 

46  DE TRAZEGNIES, Fernando. Extra-contractual liability. Lima: PUCP Fondo Editorial, Library to read the Civil Code, 
Vol IV – Tome II, seventh edition (2003), pp. 305 and 306. 
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the participants’ infringement. When it is not possible to differentiate the degree of liability of 

each one, the distribution will be made in equal parts». This rule, applied to the situation 

analyzed by these Guidelines, entitles the individual who pays the compensation for damages 

to require the same payment from the other liable parties (that is, those other agents held liable 

by a final decision). 

 

Furthermore, regarding the joint liability between the parties held liable for an anticompetitive 

conduct that generates damage, Section 11 of the Directive 2014/104/EU also establishes a rule 

of joint liability. Moreover, the United States of America also recognizes the jointly civil liability 

within class actions47. 

 

It is worth mentioning that the joint liability foreseen in Section 3.2 of the Guidelines is cohesive 

with Section 2.b of the Guidelines, which establishes that, in the case of several individuals held 

liable for the anticompetitive conduct, it will be enough to have a final decision regarding one 

or some of them to be able to bring an action for damages against them. 

 

It should be stressed that this rule is justified by the need for class actions carried out by the 

Commission to be mechanisms that timely guarantee the compensation of the damages 

suffered by consumers as a consequence of the anticompetitive conducts. An opposite rule, 

which which conditions the possibility of filing the respective lawsuit on the existence of a final 

decision regarding absolutely all those responsible for the cartel, would unjustifiably delay the 

effective compensation of consumers even in those cases in which some of the companies have 

voluntarily decided not to appeal the decision that holds them liable. This would affect the right 

of consumers to be compensated, recognized by the Consumer Protection and Defense Code as 

stated above. 

 

Likewise, the previously mentioned rule is cohesive with Section 1983 of the Civil Code. In fact, 

this rule does not require as a condition of joint liability to have a final decision that determines 

the liability of all the parties involved. An interpretation under that idea would go against the 

purpose of the joint civil liability, which is the facilitation of compensation of damages. 

 

3.3. Role of facilitators 

 

As mentioned before, the "facilitators" also participate in the commission of anticompetitive 

conduct and, therefore, can be held administratively liable for it, in accordance with Section 2.4 

of the Competition Act. For example, in the hypothetical case of a price fixing cartel with a hub 

and spoke mechanism48, consider an agent at another level of the commercial chain who acts as 

                                                             
47  RUBENSTEIN, William B., op. cit., pp. 712-714. 
 
48  The hub and spoke mechanism describes an scenario in which different companies, competitors among 

themselves, share sensitive commercial information through an economic agent that operates at a lower or higher 
level of the commercial chain of an specific product or service. International case law has identified that this 
scheme is increasingly used by cartel participants, since it allows coordination to be carried out through a third 
party that will facilitate the planning, execution and compliance of the agreements. In this sense, within the 
framework of the Competition Act, horizontal agreements between competitors can also materialize through the 
hub and spoke mechanism. (Cfr. Resolution 0738-2017/SDC-INDECOPI from December 27th of 2017, pp. 20-21) 
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a facilitator of the infringement, directly contributing to its occurrence. In this context, when the 

Commission has determined the administrative liability of one or more "facilitators", they may 

also be sued for the damages generated by the conduct to which they contributed. 

 

However, unlike what would happen with other co-liable parties of the anticompetitive conduct, 

which would be subject to the joint liability rule and therefore could be sued for the entire 

compensation in accordance with the previous point, in the particular case of the "facilitators", 

the Commission must take into account Section 1978 of the Civil Code, which, regarding civil 

liability, establishes that «The person who provokes or helps to cause the damage is also liable 

for it. The severity of the liability will be determined by the judge according to the 

circumstances». As it can be seen, this rule does not declare joint liability to those who help to 

cause the damage, but rather recognizes a differentiated civil liability whose degree must be 

determined by the judge according to each specific case. 

 

In this vein, for the purposes of a possible action for damages against "facilitators", it is 

convenient that the Commission contribute to the analysis of the causal relationship that the 

judge must carry out regarding such individuals, by examining the role they played in the 

commission of the anticompetitive conduct to determine their level of causal contribution to 

the damages, which must be reflected in the amount of compensation claimed from such 

individuals. 

 

Thus, Section 3.3. of the Guidelines has established that, in order to include the "facilitators" as 

defendants, the Commission must carefully analyze their role in the anticompetitive conduct to 

determine their degree of participation in relation to the damages that are intended to be 

compensated, in accordance with Section 1978 of the Civil Code. 

 

3.4. Leniency Program 

 

Regarding the Leniency Program, Section 26.6 of the Competition Act establishes that the 

consequent exemption or reduction of the fine does not eliminate or limit the civil liability for 

the damages49. 

 

In this vein, the Leniency Program Guidelines prepared by the Commission states that «The 

information provided by the beneficiary contained in the confidential file as a result of an 

application for benefits shall not, under any circumstances, be transferred by the Technical 

Secretariat and the Commission to be used against the beneficiary in a possible claim for 

damages. This limitation does not apply to the information contained in the Case File in which 

                                                             
49  The Competition Act 

Section 26.- Exemption of the sanction 
(…) 
26.6. The exemption or reduction of the applicable fine does not eliminate or limit the civil liability for the 
damages caused. 
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the administrative procedure is processed, nor to information that may have been made public 

by the Collaborator himself»50. 

 

Therefore, the Commission could exercise its power to bring actions for damages even in 

leniency cases, as long as it does not use the confidential information mentioned above. 

 

However, when enforcing its power in such cases, the Commission will take into account 

whether, within the framework of the Leniency Program Guidelines, the case was initiated as a 

consequence of a type A leniency, which means that Indecopi did not have any ongoing 

investigation at the time of the filing of such application and without it, Indecopi would probably 

not have found the anticompetitive conduct. In this sense, it has been established that the 

Commission will not bring actions for damages against the applicants of these leniency cases, 

without prejudice to the right of the affected persons to bring actions for damages themselves 

against those individuals. 

 

At this point, it should be noted that the objective of the leniency programs is the detection of 

cartels that, due to their clandestine nature and the active elusive behavior of their participants, 

would have been highly unlikely to be detected and, therefore, would have continued to operate 

with impunity51. Thus, effective leniency programs destabilize existing cartels, generating 

distrust among their participants and making the adoption of new cartels less profitable, 

discouraging their formation52.   

 

Thus, it is crucial to encourage the revelation of conducts that the authority has not yet detected, 

that is, the so-called Type A Leniency in accordance with the Leniency Guidelines, since it fully 

meets the objective of detecting cartels and, additionally, allows the Administration to save 

considerable costs that ordinarily assumes to detect cartels. These two circumstances are key 

for granting benefits for collaboration53. 

 

In this context, the OECD has found that although the right to full compensation would imply, in 

principle, that the beneficiary of leniency is not exonerated or limited in her civil liability, some 

jurisdictions have reduced the liability for that beneficiary in order to preserve the attractiveness 

                                                             
50  The Commission for the Defense of Free Competition of Indecopi. Leniency Program Guidelines (2017), p. 30. 

Available at: 
https://www.indecopi.gob.pe/documents/1902049/3761587/Leniency+Program+Guidelines+%E2%80%93+Peru
+Indecopi.pdf/e76d0139-ec6f-88c7-062f-0923677f1874  

 
51  ICN (2019), Good practices for incentivizing leniency applications, p. 5. 
 
52  OECD (2014), Use of Markers in Leniency Programmes, Note by the Secretariat, DAF/COMP/WP3(2014)9, p. 4; ICN, 

Anti-Cartel Enforcement Manual, Chapter 2, Drafting and implementing an effective leniency policy, p. 4. 
 
53  «[I]mmunity from fines will reward firms that provide important insider information and evidence to the 

Commission at two crucial stages of a cartel investigation: either with the disclosure of a cartel previously 
undetected or by supplying unknown crucial evidence that will lead to the successful prosecution of the cartel 
members». Commission adopts new leniency policy for companies which give information on cartels. Press Note 
from the European Commission on the Leniency Program in 2002. Available in: 
https://ec.europa.eu/commission/presscorner/detail/en/IP_02_247  

 

 

https://www.indecopi.gob.pe/documents/1902049/3761587/Leniency+Program+Guidelines+%E2%80%93+Peru+Indecopi.pdf/e76d0139-ec6f-88c7-062f-0923677f1874
https://www.indecopi.gob.pe/documents/1902049/3761587/Leniency+Program+Guidelines+%E2%80%93+Peru+Indecopi.pdf/e76d0139-ec6f-88c7-062f-0923677f1874
https://ec.europa.eu/commission/presscorner/detail/en/IP_02_247
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of leniency programs, for example, the United States of America and the European Union54. 

Thus, at a comparative level, the common challenge is to find a balance between protecting the 

attractiveness of leniency programs and making it easier for those affected by anticompetitive 

conducts to access full compensation55. 

 

Regarding Peru, it should be noted that the OECD has recommended guaranteeing that Indecopi 

will not file civil actions for damages against the beneficiaries of the leniency program, without 

prejudice to the fact that private agents can file an action for damages against those same 

beneficiaries56. 

 

Due to the above considerations, Section 3.4 of the Guidelines has established that the 

Commission will not promote actions for damages actions against the applicants of the Type A 

Leniency. 

 

The foregoing is consistent with the provisions of the Leniency Program Guidelines regarding 

the applicants of the Type A Leniency, who obtain the benefit of exemption from sanction, in 

the sense that they additionally benefit from the non-imposition of restitution remedies. It 

should be noted that, according to such Guidelines, a requirement for such benefit is that the 

confidentiality of the identity of the collaborator is waived. 

 

Hence, Section 3.4 contains a similar provision that establishes that, for the applicants of Type 

A Leniency not to be subject to the actions for damages brought by the Commission, they must 

waive the confidentiality of their identity as collaborators. This aspect must be taken into 

account by the Technical Secretariat and the applicants in the sanction exemption commitments 

that they sign. 

 

Notwithstanding this, the right of the affected persons to file an action for damages against such 

individuals is maintained in accordance with the first paragraph of Section 52 of the Competition 

Act. 

 

4. DETERMINATION OF THE CLASS OF CONSUMERS AFFECTED 

 

Pursuant to Section 4 of these Guidelines, after the favorable report from the Technical 

Secretariat, the Commission is required to identify the class of consumers affected in order to 

bring actions for damages. Such provision also indicates that it will be enough a duly motivated 

and reasonable estimation. 

                                                             
54  OECD. Report on International Experiences with Class Actions and Private Enforcement (2017), p. 23. Available at: 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2017)33&docLang
uage=En  
 

55   Cfr. MOODALIYAR, Kasturi. Access to Leniency Documents: Should Cartel Leniency Applicants Pay the Price for 
Damages (2014). Yearbook of Antitrust and Regulatory Studies, 10, pp. 159-190 

 
56  OCDE. Exámenes inter-pares de la OCDE y el BID sobre el derecho y política de competencia: Perú (2018), p. 144. 

Available at: https://www.oecd.org/daf/competition/PERU-Peer-Reviews-of-Competition-Law-and-Policy-SP-
2018.pdf 

 

http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2017)33&docLanguage=En
http://www.oecd.org/officialdocuments/publicdisplaydocumentpdf/?cote=DAF/COMP/WP3(2017)33&docLanguage=En
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In this regard, it is convenient to address the case law and literature on class actions in the United 

States of America. It is worth mentioning that, regarding class actions, “class” is the group of 

people that are going to be represented through such procedural tool. 

 

At this point, it is relevant to analyze the development of class certification, which is an initial 

procedural stage within class actions in which, according to Federal Rule 23 of the Civil 

Procedure of the United States of America, the judges verify a series of requirements in order 

to ensure that the class action is being used for cases where it will truly save time, effort and 

expenses, as well as to promote uniform decisions for people who are in similar positions, 

without compromising procedural justice or attracting undesirable results57. This is consistent 

with the purpose and nature of the class actions, explained at the beginning of this document. 

 

As Rubenstein (2016)58 explains, within the analysis of the class certification, the judges verify, 

among other requirements59, the numerosity, which is fulfilled in the majority of cases of civil 

liability derived from anticompetitive conducts and implies ensuring that (i) the class consists of 

a multitude of people; (ii) there is evidence of the class size; and (iii) the possibility of all these 

people coming together to bring an action together is impractical (although not necessarily 

impossible). 

 

Regarding the second element of the numerosity requirement, the author notes that, for US 

judges, an estimation of the class size made in good faith is sufficient when the exact number of 

class members cannot be determined with precision. Class certification denials for this reason 

are unlikely or infrequent, and courts are generally lenient when plaintiffs are unable to do more 

than common sense assumptions 60. 

 

As an example, we can mention a recent case in the United States of America: In re Dental 

Supplies Antitrust Litigation (2019)61, a class action brought against the companies Schein, 

Patterson, Benco and Burkhart, for the damages derived from anticompetitive conducts in the 

market of dental products, including price fixing. In this case, the certified class was the group 

of: «All persons or entities that purchased Dental Products directly from Schein, Patterson, 

                                                             
57  RUBENSTEIN, William B., op. cit., p. 560-561. 
 
58  Ibid., pp. 549-562. 

 
59  Although Federal Rule 23 of Civil Procedure of the United States establishes other requirements whose 

explanation are not relevant for this report, such as commonality, typicality and adequacy, it is important to 
highlight that according to RUBENSTEIN (2016), these requirements generally do not present problems in cases 
of class actions for damages derived from anticompetitive conduct, especially in pricing fixing, as confirmed by 
the legal studies and case law. In: RUBENSTEIN, William B., op. cit., pp. 600-603. 

 
60  Ibíd., pp. 558-559. 
 
61  Settlement agreement approved by the judiciary available at: 

http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settle
ment_Agreement_9_28_18_Final_Execution_Copy_.pdf  

 

 

http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settlement_Agreement_9_28_18_Final_Execution_Copy_.pdf
http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settlement_Agreement_9_28_18_Final_Execution_Copy_.pdf
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Benco, Burkhart, or any combination thereof, during the period beginning August 31, 2008 

through and including March 31, 2016 (the “Class Period”). Excluded from the Class are Schein, 

Patterson, Benco, and Burkhart (including their subsidiaries, affiliate entities, and employees), 

and all federal or state government entities or agencies»62. 

 

Therefore, regarding class actions, the courts of the United States of America do not require an 

exact determination of the number of claimants or the individual damage suffered by each one 

of them, since a "reasonable" estimation or an estimation based on "common sense" is 

sufficient. 

 

A recent and pertinent case, not from the United States of America but from a much closer 

jurisdiction, both in terms of geography and legal tradition, is Sernac v. CMPC Tissue (2017) from 

Chile. In this case, the National Consumer Service (hereinafter, Sernac) and the consumer 

associations ODECU and CONADECUS reached a settlement agreement with the company CMPC 

Tissue SA, for the damages caused to consumers as a result of a price fixing agreement in the 

toilet paper market63. In the agreement, the universe of consumers affected was the following: 

«people who are at least 18 years old on the date on which the judgment that has approved the 

settlement that will be achieved between SERNAC, ODECU and CONADECUS and CMPC Tissue 

S.A. is executed. and that have an ID»64. 

 

As shown by the two cases mentioned about civil liability derived from the damages caused by 

price fixing schemes, there are fundamental common characteristics when addressing which is 

the class represented or, in other words, who are going to be compensated. 

 

In none of these cases there is an individualization of any of the persons who have specifically 

suffered the damages as a consequence of the price fixing agreement, nor their exact number is 

specified; rather, it is sufficient to indicate in a general manner the class to which they 

reasonably belong, within the period in which the conduct was carried out. 

 

Indeed, in In re Dental Supplies Antitrust Litigation, the certified class consisted of all the people 

who bought products from the defendants within the period covered by the action. In Sernac v. 

                                                             
62  Another related case, although exclusively related to competitors and not to consumers, is Allen v. Dairy Farmers 

of America, Inc (2012), a class action brought by dairy farm owners against two associations that grouped 
businessmen in that sector, as well as against two milk processing companies, for damages derived from the price 
fixing in the dairy farm market. In this process, the certified class was: All dairy farmers, whether individuals, 
entities or members of cooperatives, who produced raw Grade A milk in Order 1 and pooled raw Grade A milk in 
Order 1 during any time from January 1,2002 to the Notice Date. Similarly to In re Dental Supplies Antitrust 
Litigation, here the executives of the defendant companies were expressly excluded. The judiciary approval of 
the settlement agreement is available at: https://www.cohenmilstein.com/sites/default/files/media.1007.pdf 

 
63  Although the term "tissue paper" is mentioned in the settlement agreement to refer to the relevant product, 

other official and public statements of Sernac clarify that the case refers to what, in the Peruvian context, is known 
as "toilet paper". Available at: https://www.sernac.cl/portal/604/w3-propertyvalue-59118.html. This is 
confirmed by the media coverage: https://www.24horas.cl/economia/colusion-en-papel-higienico-sernac-
anuncia-que-cerca-de-600-mil-personas-recibiran-14-mil-pesos-adicionales-3451917 

 
64  Settlement agreement signed between SERNAC, CONADECU, ODECU and CMPC Tissue S.A on January 27th, 2017 

in Santiago de Chile. Point II. Available at: https://www.sernac.cl/portal/604/articles-5247_archivo_01.pdf 

https://www.cohenmilstein.com/sites/default/files/media.1007.pdf
https://www.sernac.cl/portal/604/w3-propertyvalue-59118.html
https://www.24horas.cl/economia/colusion-en-papel-higienico-sernac-anuncia-que-cerca-de-600-mil-personas-recibiran-14-mil-pesos-adicionales-3451917
https://www.24horas.cl/economia/colusion-en-papel-higienico-sernac-anuncia-que-cerca-de-600-mil-personas-recibiran-14-mil-pesos-adicionales-3451917
https://www.sernac.cl/portal/604/articles-5247_archivo_01.pdf
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CMPC Tissue, the class of consumers affected consisted of all persons over 18 years of age within 

the period under investigation, which allowed to estimate the number of members of such class. 

 

The fact that, at the moment of determining the number of the consumers affected, it is enough 

to address them in a general manner within the period in which the conduct took place, is 

aligned with the “reasonable” estimation or an estimation based on the “common sense” 

derived from class actions’ nature.  

 

Thus, these Guidelines have established that, to determine the class or group of consumers 

affected, a duly motivated and reasonable estimation will be sufficient. For example, in the case 

of a price fixing cartel, it will be sufficient to note that the class includes consumers who have 

purchased the cartel´s product during the relevant period and to estimate the number of 

members who belong to that class on a reasonable and duly motivated basis, but without the 

need to provide strong evidence or exact calculations in that regard. 

 

It is important to stress that the previously mentioned provision implies that, if applicable, the 

affected subgroups that are going to be represented shall be identified. For example, a price 

fixing cartel could have affected consumers that had purchased the products A, B and C, so it 

would be necessary to specify these subgroups within the affected group. Similarly, the cartel 

could have affected consumers in different geographic parts of Peru, which must also be 

specified. This will be relevant at the moment of estimating the damage or assessing 

compensation mechanisms, since every subgroup may have different particularities that must 

be taken into account. 

 

5. LIMITATION PERIOD TO BRING ACTIONS FOR DAMAGES  

 

Section 5 of these Guidelines stresses that the limitation period for bringing actions for damages, 

pursuant to Section 52 of the Competition Act, is two years and begins to run when the decision 

declaring the existence of the anticompetitive conduct that caused such damages becomes final. 

 

The two-year limitation period is based on paragraph 4 of Section 2001 of the Civil Code65, which 

provides that the limitation period of the action for non-contractual damages is two years. In 

this vein, there is no doubt that, for the purposes of civil liability, damages derived from 

anticompetitive conducts have a non-contractual nature, since they are the consequence of an 

infringement of the law and not from a breach of contract. 

 

The rule that provides that the two-year limitation period begins to run when the decision 

declaring the existence of the anticompetitive conduct becomes final is based on Section 1993 

                                                             
65  Civil Code 
 Section 2001.- The limitation periods are the following, unless otherwise provided by law: 
 (…) 
 4. Two years for the action for annulment, the action for revocation, the action for non-contractual damages and 

the action against the representatives of the incapable arising from the exercise of their position. 
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of the Civil Code66, which states that the limitation period begins to run from the day the action 

can be brought. Thus, according to these Guidelines, that moment is achieved when the decision 

declaring the existence of an anticompetitive conduct becomes final, since this is the last 

element of the ones described in Section 2 of the Guidelines, which enable the Commission to 

bring the actions for damages. 

 

Moreover, this rule is aligned with a ruling by the Transitory Civil Chamber of the Supreme Court 

of Justice of the Republic in the Decision 3279-2013, which held that the limitation period for 

the action for damages derived from an anticompetitive conduct should begin to run when the 

lawsuit can effectively be filed, which does not occur when the administrative decision declaring 

the liability for the infringement committed is a matter of judicial controversy, in which case it 

will be necessary to wait for the judicial proceedings to conclude. 

 

6. PUBLICITY OF THE FINAL DECISION THAT DECLARES THE EXISTENCE OF AN 

ANTICOMPETITIVE CONDUCT 

 

The Guidelines also establish that, whenever a decision declaring the existence of 

anticompetitive conduct becomes final and it is notified to the Technical Secretariat, a brief note 

has to be published on the Indecopi’s website and, at least, on one of its social networks, 

specifying the date on which the decision became final and summarizing the content of the 

decision. 

 

This rule is based on the first paragraph of Section 52 of the Competition Act, which establishes 

that, once the administrative decision declaring the existence of an anticompetitive conduct is 

final, any person who has suffered damages as a result of this conduct, even when it has not 

been a party to the process followed before Indecopi, and as long as it is capable of showing a 

causal link with the anticompetitive conduct, he or she may sue the Judiciary for the 

corresponding compensation. 

 

Even though the victims must know the administrative decision has become final in order to 

bring an action for damages, as recognized in Section 52 of the Competition Act, unlike Indecopi, 

they do not know when that decision has become final unless there is proper publicity of that 

situation. At this point, it should be noted that, regarding the application of Section 1993 of the 

Civil Code to the limitation period of two years for extra-contractual action on civil liability, 

Huanco and Palmadera (2005) have specified that it begins to count as soon as the victim can 

know the damage. This legislative option provides adequate and comprehensive protection to 

the victim67. 

 

                                                             
66  Civil Code 
 Section 1993.- The limitation period begins to run from the day the action can be brought and continues against 

the successors of the right´s holder. 
 
67  HUANCO, Henry y Doris PALMADERA. Commentaries on Section 2001.4 of the Civil Code regarding the limitation 

period of the ex-contractual civil liability action. Commentaries on the Civil Code by the 100 best specialists, 
Volume X (Extra-contractual civil liability, Limitation period y Expiration, Public Registry, Private International Law 
and the Final Volume). Gaceta Jurídica, Lima, 2005, pp. 331-332. 
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For this reason, it has been established as a rule the publication of a succinct information note 

on Indecopi’s website and social networks, to facilitate that society in general and, in particular, 

victims can learn of the existence of a final decision that determines administrative liability of 

the infringers economic agents and the possibility to sue them for the compensable damages 

derived from their anticompetitive conduct. 

 

7. EXECUTION OF THE COMMISSION’S DECISION TO BRING AN ACTION FOR DAMAGES 

 

The Commission is entitled to exercise the power indicated in Section 52 of the Competition Act 

once that it has a previous and favorable report from the Technical Secretariat and: (i) has 

verified that the specific case falls within the material and personal scope previously explained; 

(ii) has determined the class of consumers affected; (iii) has verified the limitation period; and 

(iv) has determined that the other relevant procedural requirements are met.  

 

It should be noted that this is a power (and not a duty) of the Commission, as stated in Section 

6.1 of the Guidelines by defining that such body 'may' (and not 'should') bring an action for 

damages in the situation described in the preceding paragraph, in accordance with Section 52 

of the Competition Act – i.e., the Commission has a discretional power, so it could happen that, 

despite the fulfillment of the requirements previously mentioned,  that body decides not to 

bring an action for damages regarding the circumstances of the particular case. 

 

In the first place, the Commission will prioritize bringing an action for damages: (i) in cartel cases, 

as opposed to other anticompetitive conduct, since they constitute absolute prohibitions, are 

inherently anticompetitive and generally cause the greatest damage to the welfare of 

consumers, according to the previous explanation; and; (ii) when it is estimated that the 

economic damage suffered by consumers and the eventual compensation in their favor is 

greater than the investment of resources of the Administration to file the claim, so that the 

action of the Administration is justified and generates a significant benefit to consumers. 

 

Secondly, depending on the specific case, the Commission could refrain from bringing an action 

for damages: (i) when the affected consumers have been compensated within a plea agreement 

where measures have been offered to reverse the harmful effects of the infringement, pursuant 

to Section 25.3 of the Competition Act and the Guidelines on this matter; and (ii) when it is 

estimated that the economic damage suffered by consumers is not greater than the investment 

of resources of the Administration to file the claim, so that the action of the Administration 

would not be justified or generate a significant benefit for consumers. 

 

At this point, it should be stressed that Section 3.4 of the Guidelines establishes that the 

Commission will not exercise the power to bring an action for damages against the subjects that, 

according to the Leniency Program Guide, qualify as applicants for Type A Clemency, as long as 

they waive the confidentiality of their identity as collaborators. 

 

It should be noted that in these latter cases, when the Commission does not exercise its power 

to bring actions for damages, the right of the affected persons to bring actions of their own 

remains still, in accordance with the first paragraph of Section 52 of the Competition Act. 
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If the Commission decides to exercise this power, Section 7.2 of the Guidelines specifies that it 

must communicate its decision to bring the action for damages to the Legal Department of 

Indecopi in order to arrange with it the filing of the corresponding complaint and the other 

proceedings necessary for its execution. 

 

This provision is based on Section 62 of the Organization and Functions Regulations of Indecopi, 

which entitles the Legal Department of Indecopi, among its functions, to assume the procedural 

actions of Indecopi; direct, coordinate and supervise the judicial representation of Indecopi68. 

 

8. PUBLICITY OF THE ACTION AND OPT-OUT 

 

8.1.  Publicity of the action 

 

Section 8.1 of the Guidelines ensures that, once the action for damages submitted under the 

previous section has been received by the respective judge, this circumstance is made public for 

consumers to know that they are being protected through the action brought by Indecopi. The 

publicity of the action is consistent with the fact that the second paragraph of Section 52 of the 

Competition Act empowers the Commission to bring such actions in defense of the diffuse or 

collective interests of consumers, establishing a sort of representative action. Thus, consumers 

must be aware of the existence of the action. 

 

In particular, it should be noted that regarding civil liability for infringements on Competition 

Law and collective actions for damages mechanisms, in 2008 the European Commission 

suggested taking into account the model of representative actions, which is defined as those 

exercised by qualified entities, such as consumer associations, state entities or trade 

associations of undertakings, on behalf of identified victims or, in limited cases, non-identifiable 

victims; usually designated in advance or certified on the basis of an ad hoc criterion for a 

particular infringement of Competition Law69. 

 

Similarly, countries such as Chile have representative actions to defend the collective or diffuse 

interests of consumers. In this vein, Section 51 of Act 19496, which was enacted in 1997 but was 

amended in 2004 and 2011, regulates the special judicial proceeding for the protection of the 

collective or diffuse interest of consumers, specifying that it will be initiated by an action brought 

by the Sernac, the national authority on consumer protection, or by authorized consumer 

                                                             
68  Organization and Functions Regulations of Indecopi 
 Section 62.- Legal Department 

The Legal Department is in charge of providing legal advice to all the bodies within the organic administrative and 
organic decision-making structure of INDECOPI. Its general functions are as follows:  
(…) 
b) Direct, coordinate and supervise the sponsorship of the judicial or administrative processes in which INDECOPI 
is a party, in accordance with the powers conferred by the Board of Directors. 
 

69  COMMISSION OF THE EUROPEAN COMMUNITIES, White Paper on damages actions for breaches of the EC 
antitrust rules, 2008, pp. 4. Available at: 
https://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/whitepaper_es.pdf  

 

 

https://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/whitepaper_es.pdf
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associations, among others. This model has been used in the judicial proceedings initiated by 

the Sernac to claim damages suffered by consumers as a result of an anticompetitive conduct. 

For example, it can be addressed the case Sernac v. CMPC Tissue (2017), previously mentioned70. 

 

The regulation of the second paragraph of Section 52 of the Competition Act follows the model 

of representative actions mentioned above. In accordance with this legislative design, the fact 

that Indecopi brings an action for damages in defense of the diffuse or collective interests of 

consumers should be known by them. Therefore, Section 8.1 makes effective the publicity of 

the action and establishes that the Technical Secretariat must release a summary of the main 

legal and factual grounds of the case, specifying the class of consumers whose diffuse or 

collective interests are being protected. 

 

It should be noted that such communication is expected to be made no later than 10 business 

days after Indecopi has been notified that the action for damages has been admitted by the 

respective judge. 

 

8.2. Right to Opt-out 

 

Section 8 of the Guidelines combines the representative model of action with an opt-out 

mechanism. In this vein, it should be noted that regarding civil liability for infringements of 

Competition Law and compensatory mechanisms, there is a distinction between 'opt-in' and 

'opt-out' models. 

 

On the one hand, in the opt-in the victims need to expressly choose to combine their individual 

claims for damages into a single action, so those who do not give such express authorization will 

be excluded from the effects of the respective action. According to the supporters of the opt-in, 

its greatest advantage is to prevent from abuses of the judicial system and, therefore, to avoid 

the risk of overcompensation. On the contrary, the detractors consider as its greatest 

disadvantage that the opt-in ignores the lack of incentives to bring individual actions, as 

explained in the introduction of this Explanatory Memorandum. 

 

On the other hand, in the opt-out model all individual claims for damages from the victims will 

be included in the action of those who have the legitimacy to represent them, proving the right 

to opt-out of these victims – i.e., to exclude themselves from the effects of the action if they 

prefer to bring an action individually. As opposed to the opt-in, according to the opt-out 

supporters, the greatest advantage is to solve the problem of the lack of incentives to bring 

individual actions, while its detractors criticize it for creating risks of overcompensation, 

undermining without justification the system for the defendants. 

 

                                                             
70  Settlement agreement between SERNAC, CONADECU, ODECU and CMPC Tissue S.A on January 27th, 2017 in 

Santiago, Chile. Point II. Available at: https://www.sernac.cl/portal/604/articles-5247_archivo_01.pdf  

 

https://www.sernac.cl/portal/604/articles-5247_archivo_01.pdf
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In this regard, the European Commission has suggested combining the model of representative 

actions with an opt-in mechanism in the 2008 document mentioned above71. However, after 

analyzing developments in the implementation of Directive 2014/104/EU (which, indeed, it does 

not expressly address on opt-in or opt-out models) by the Member States of the European 

Union, Rodger, Sousa Ferro and Marcos (2019) have criticized the European Commission's 

recommendation, noting that there is no example, in any place within the European Union, of 

an opt-in mechanism that has led to the compensation of a significant group of consumers. 

 

These authors state that «[t]he academic literature on collective remedies seems to 

unanimously point to the value and usefulness of opt-out mechanisms, but European Union 

legislators remain reluctant to acknowledge this, even in the light of unequivocal evidence that 

opt-in mechanisms do not work and cannot function. At the very least, it must be recognized 

that an opt-in mechanism is unable to overcome rational apathy for lawsuits limited to very 

small amounts (where the cost-opportunity to obtain information and take the necessary steps 

to pursue an action exceeds the potential benefit)»72. 

 

Section 8 of the Guidelines aligns with the previous statement, choosing the model of 

representative actions established in the second paragraph of Section 52 of the Competition Act 

but combining it with an opt-out mechanism, which is consistent with the purpose of that rule, 

described at the beginning of this document, that is, to respond to the lack of incentives for 

consumers to individually bring an action for damages as a result of the anticompetitive 

conducts. 

 

At this point, it should be noted that under the Peruvian legal system the opt-out or right of 

consumers to opt out, in the terms set forth, finds legal support in article 52 of the Law for the 

Repression of Anticompetitive Conduct, cited above. 

 

Thus, the first paragraph of this rule establishes that any person who has suffered damages as a 

result of anticompetitive conducts, even when they have not been a party to the procedure 

followed before Indecopi and as long as they are capable of showing a causal link with the 

anticompetitive conduct, they may claim before the Judiciary the corresponding compensation. 

The second paragraph of the aforementioned section recognizes the Commission's power to 

promote compensation claims in defense of consumers harmed by anticompetitive conduct. 

Likewise, such paragraph expressly establishes that the Commission may approve "particular 

restrictions" to such power through guidelines. 

 

In that sense, these Guidelines prevent the Commission from including consumers that prefer 

to individually claim to the Judicial Power the compensation of the damage suffered within their 

right recognized by the first paragraph of Section 52 of the Competition Act. This is not only due 

                                                             
71  COMMISSION OF THE EUROPEAN COMMUNITIES, White Paper on damages actions for breaches of the EC 

antitrust rules, 2008, pp. 4. Available at: 
https://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/whitepaper_es.pdf  

 
72  RODGER, Barry James, SOUSA Ferro, Miguel and MARCOS, Francisco, op. cit., p. 23. 

https://ec.europa.eu/competition/antitrust/actionsdamages/files_white_paper/whitepaper_es.pdf
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to the respect for a legally recognized consumer right, but also avoids cases of 

overcompensation that distort the compensatory function of civil liability, as will be seen later. 

 

In this context, numeral (ii) of Section 8.1 of the Guidelines establishes that the Technical 

Secretariat, by means of a public statement, will inform consumers from the affected class about 

their right to choose to exclude themselves from the effects of the judicial proceeding promoted 

by the Commission and, therefore, maintain their right to individually demand compensation 

for damages in accordance with the first paragraph of article 52 of the Law for the Repression 

of Anticompetitive Conduct. For this purpose, the consumer who chooses to exclude himself or 

herself must report it through a letter, present the letter virtually or in the offices of Indecopi 

(or another channel authorized officer) and addressed to the Technical Secretariat, within 30 

business days following the communication. 

 

Likewise, Section 8.2 specifies that the exercise of the option to exclude oneself does not 

undermine the legitimacy of the Commission to promote an action for damages before the 

judiciary in defense of the collective and diffuse interests of consumers, but rather, this is 

informed by Indecopi's Legal Department to the corresponding judge for the purposes of what 

is considered in the quantification of the compensation amount. As an example, if in one case it 

is determined that the compensation amount corresponding to the entire class sums up to 1 

000 000 PEN (one million PEN) in equal parts for ten thousand affected persons, and that each 

individual compensation amounts to 100 PEN and that one hundred consumers exercised their 

opt-out right to exclude themselves, the judge should deduct 10 000 PEN (ten thousand PEN) 

from the amount of the compensation initially determined. 

 

Section 8.3 establishes that the reception document that was received by Indecopi in which the 

consumer communicated the exercise of his or her right to exclude himself or herself from the 

effects of the judicial proceeding according to number (ii) of Section 8.1, may be attached by 

such consumer to his or her individual action for damages, in order to prove his or her standing. 

This provision seeks to channel the claim of the consumer who has excluded himself or herself 

from the process promoted by Indecopi and decides to act individually. 

 

It should be noted that, through the two aforementioned provisions, the Guidelines seek to 

avoid generating cases of overcompensation, for example, in which the same individual damage 

is compensated twice, a scenario that, as it has been indicated, constitutes the main criticism 

against the opt-out mechanisms.  

 

It is important to note that numeral (ii) of Section 8.1 of the Guidelines grants the Technical 

Secretariat the discretionary power to decide in which circumstances the public statement will 

include the opt-out indication, as there may be scenarios where it is not recommended as it 

would generate expectations in consumers that cannot be satisfied. For example, cases in which 

the two-year time limit period has already elapsed due to the time it took for the court to qualify 

the action filed from Indecopi and notify the admissibility order. 

 

8.3.  Certification of class membership and discouragement to submit false information of 

fraudulent documentation 
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Section 8.1 (iii) gives the Technical Secretariat the discretional power to decide in which cases 

the public statement will include the indication that consumers that belong to the protected 

class shall provide payment receipts or other documents as evidence of their membership to the 

class in order to receive the compensation that was claimed before the judiciary in the case of a 

favorable ruling. This provision can be complied within 30 business days following Indecopi’s 

communication, in order to prove their right to receive the corresponding part of the amount of 

compensation claimed. At this point, it should be noted that the Technical Secretariat will give 

preference to the submission of documents through virtual means that allow automated 

processing of information. 

 

This discretionary power is based on the fact that the vast majority of cases which are the subject 

of these Guidelines, by their very nature, do not allow the specific identification of each of the 

consumers of the protected class (i.e., at least their names, surnames and identity document 

numbers). 

 

As an exception, due to the nature of the good or service subject to the anticompetitive conduct 

and/or the time elapsed since the infringement, in some cases it will be reasonable to infer that 

consumers would have kept payment receipts or other documents as evidence of their 

membership to the protected class. In this situation, the Technical Secretariat may request the 

cooperation of these consumers in order to identify them in a specific way, and to be able to 

compensate them directly at the time of the execution of the compensatory decision and thus 

fulfill the compensatory function of civil liability. 

 

When it is impossible to specifically individualize the consumers affected, indirect compensatory 

mechanisms constitute a subsidiary alternative, as will be explained in Section 9 of the 

Guidelines. 

 

However, there might be situations in which, by the broad definition of the protected class, 

there will be no need to require additional evidentiary action. An example of this would be a 

case similar to Sernac v. CMPC Tissue (2017), where the protected class included Chilean citizens 

that have reached the age of majority, who were not required to prove that they had purchased 

the cartel matter product (toilet paper). 

 

In light with the above, the Guidelines has recognized the discretionary power of the Technical 

Secretariat when determining in which cases the public statement will include the indication of 

requesting the evidentiary collaboration from the consumers allegedly affected. Such 

discretionary power also includes the terms on which such communication will be drafted. 

 

Finally, in order to discourage the submission of false information or fraudulent documentation 

(e.g., a person claims to belong to the protected class of affected consumers without such status 

or falsifies payment receipts to prove membership to the class), Section 8.4 of the Guidelines 

provides that the person taking such action shall be administratively liable for the violation of 

Section 46.7 of the Competition Act, without prejudice to the respective criminal and civil 

liability. 
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9. PAYMENT OF THE COMPENSATION 

 

If the action for damages brought by the Commission is granted by the judge, and consequently, 

the judge grants totally or partially the claimed damages, then there is the operational problem 

regarding how such compensation will be paid. 

 

In this regard, it is essential to remark that the Guidelines cannot and do not intend to bind the 

Judiciary, since their only purpose is to rather regulate the exercise of the power granted to the 

Commission to promote action for damages and obtain financial compensation in favor of 

affected consumers, pursuant Section 52 of the Competition Act, cited above. 

 

Hence, the compensation mechanisms that are going to be proposed in this Section cannot be 

understood as binding to the corresponding judge, but rather as a proposal by the Commission 

that must be evaluated by the judge, pursuant Section 2.2, letter c) of the Guidelines (which 

provides that the claim must include a proposal for compensation mechanisms), as well as a 

guide for the Commission to enforce the judicially imposed compensation sentence in favor of 

consumers, in case the judiciary does not set specific instructions in its sentence. 

 

For example, in the case that the judge rules a generic compensation sentence in favor of 

Indecopi, entrusting it with the task of distributing the compensation among the affected 

consumers. For this reason, Section 9 of the Guidelines expressly states that the compensation 

mechanisms that will be developed below will be considered «unless the corresponding judge 

provides otherwise». 

 

It should be noted that the alternatives that will be examined in the following paragraphs are 

also relevant to the settlements that may be carried out on the matter, pursuant Section 10 of 

the Guidelines that will be addressed in the next Section. 

 

Once made this clarification, it is important to remember that, in accordance with Section 4 of 

the Guidelines, the Technical Secretariat’s report approved by the Commission regarding the 

presentation of the action for damages determines the class of the consumers affected, which 

only needs a reasonable and duly motivated estimation. 

 

However, the ruling of the judge granting the amount of compensation claimed requires greater 

accuracy as to who will receive the compensation amount. In this regard, it should be noted that 

Indecopi has not brought the claim on its own behalf, but in defense of the diffuse and collective 

interests of consumers affected by the anticompetitive conduct declared by a final decision. 

 

In particular, two tools developed at the comparative level to fulfill both the compensatory 

function and the preventive or deterrence function of civil liability are examined below. Firstly, 

direct compensation to consumers of the class who have been adequately identified. Secondly, 

indirect compensation that can be made, for example, by granting money to charities or non-

profit organizations. It should be noted that these measures may be complementary and not 

necessarily exclusive. For example, if an unclaimed balance of the compensation amount 
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remains after attempting to directly compensate consumers, such balance could be granted to 

charities or non-profit organizations. 

 

9.1. First alternative: direct compensation to consumers  

 

A first alternative is to make a reasonable effort to directly compensate each of the consumers 

involved. This model can be presented mainly through two mechanisms: the first by a private 

entity and the second in charge of the Government. 

 

In the first mechanism, the duty to directly compensate the consumers involved is assumed by 

an individual approved by the judicial body, named the «Claims Administrator». 

 

A clear example of this mechanism is In re Dental Supplies Antitrust Litigation (2019), previously 

mentioned, where under a settlement agreement73 the defendants were forced to pay a 

compensation amount of 80 million dollars in favor of «All persons or entities that purchased 

products from Schein, Patterson, Benco, Burkhart, or any combination of them, between August 

31st, 2008 until and including March 31st, 2016». The payment of this compensation was 

established as follows: 

 

• A bank was designated to receive and invest the total compensation amount that the 

defendants agreed to pay, as well as to facilitate the subsequent payment to registered 

consumers. 

• A Claims Administrator, responsible for the notification and registration of affected 

consumers, was appointed, which to this date manages a website that informs 

consumers that belong to the certified class about the registration, notification and 

direct compensatory process. 

• This process basically implies that, in order to receive compensation, these consumers 

must register up to a deadline, after which they will receive the purchase history of the 

defendant companies along with a form. 

• If consumers are included in that purchase record, they will be asked to sign and submit 

the received form and will not have to submit additional information. 

• If they are not included, they must attach additional documentation to prove the 

claimed purchase. 

• After the process is completed and administrative costs are deducted, the 

compensation amount is distributed to consumers that have proved their membership 

to the class under a distribution plan published on the website74.  

 

As can be seen, this scheme had a fundamental feature that facilitated its implementation 

because, in addition to the large compensation amount, in this case there was a document 

                                                             
73  Judicially approved settlement available at: 

http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settle
ment_Agreement_9_28_18_Final_Execution_Copy_.pdf 

 
74  See: http://www.dentalsuppliesantitrustclassaction.com/ 
 

http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settlement_Agreement_9_28_18_Final_Execution_Copy_.pdf
http://www.dentalsuppliesantitrustclassaction.com/DocumentHandler.ashx?DocPath=/Documents/Class_Settlement_Agreement_9_28_18_Final_Execution_Copy_.pdf
http://www.dentalsuppliesantitrustclassaction.com/
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containing the registration of purchases of the defendants. This element substantially reduced 

the administrative costs of registering the consumers involved and allowed them to cooperate 

with the payment procedure. 

 

A second mechanism, within this alternative, is the one in which the task of registering, notifying 

and directly compensating the consumers is assumed by the Government. 

 

For example, in Sernac v. CMPC Tissue (2017), as a result of a settlement agreement, the 

defendant had to pay $150 million in favor of «people who are at least 18 years old on the date 

on which the judgment that has approved the settlement that will be achieved between 

SERNAC, ODECU and CONADECUS and CMPC Tissue S.A. is executed, and that have an ID». The 

payment of this compensation was scheduled as follows: 

• The defendant company was forced to deposit the amount of compensation within 15 

days of the issuance of the final and enforceable decision with respect to the agreement. 

• Without limiting the foregoing, the defendant was obliged, within 45 days of the signing 

of the agreement pending judicial approval, to deposit the amount into her own 

account. The interests will finance the cost of implementing the payment of the 

compensation.  

• Sernac will inform through its website about the registration and payment procedure 

and will be in charge of its management75. 

• Essentially, all consumers of legal age who fit into the affected class had to register their 

information on a website to receive the respective payment in their bank accounts76. 

The compensation amount was up to $9 (nine dollars) per person, approximately. 

 

In line with the above, it can be inferred that, in addition to the amount of compensation, this 

case had a fundamental characteristic that facilitated its payment: since the class of affected 

consumers was determined in very broad terms, to the extent that it included all citizens of legal 

age, it substantially reduced the individualization costs. Thus, the procedure basically implied 

that citizens of legal age should register on a website without submitting additional 

documentation. 

 

It can be stated that this alternative to pay compensations, consisting of making a reasonable 

effort to register, notify and compensate directly the identified consumers, whether it is from a 

private entity or the Government, has the clear advantage of fulfilling the compensatory 

function of civil liability. 

 

However, this mechanism has the clear disadvantage of the administrative costs incurred in 

registering, notifying and directly compensating the consumers part of the class. 

 

                                                             
75  See: https://www.sernac.cl/portal/604/w3-propertyvalue-59118.html  
 
76  Unless these persons received Government pensions, in which case they did not need to register and received the 

payment through their pensions. 
 

https://www.sernac.cl/portal/604/w3-propertyvalue-59118.html
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These administrative costs, however, can be assumed in cases such as In re Dental Supplies 

Antitrust Litigation or Sernac v. CMPC Tissue, where the compensation amounts were 

considerably high ($80 million and $150 million, respectively). This payment allowed to 

adequately cover those costs. 

 

In addition, as previously mentioned, in Sernac v. CMPC Tissue the class of affected consumers 

was established so broadly that it included all consumers of legal age, so the registration work 

was simplified. Also, 98% of the adult population had access to some type of financial product 

and cash management services had a high rate of 76%77, which facilitated the direct 

compensation. 

 

9.2. Second alternative: indirect compensation (fluid recovery)  

 

This alternative arises in response to cases in which directly compensating each of the 

consumers involved is impossible or unreasonable, considering the high costs that would be 

incurred, because there is no registration of the purchasers (as in the In re Dental Supplies 

Antitrust Litigation case) or due to the fact that the class of affected consumers has not been 

established in a way that saves the aforementioned costs (as in the Sernac v. CMPC Tissue case, 

in which the class had all the legal age). 

 

As Tolosa (2017) indicates, fluid recovery is a mechanism from common law's class actions and 

refers to the set of institutional alternatives consisting of a global solution that benefits the 

entire class of consumers or users, whether or not they were affected and, therefore, does not 

involve direct and exclusive compensation to those affected78. In that sense, for this author, fluid 

recovery responds to the problem that takes place in the following scenario: 

 

« For example, when the effective compensation of each injured consumer 

implies the need for each one to appear to receive their individual damages’ 

payment, and they do not have sufficient incentives to do so, or it is excessively 

expensive to guarantee this instance due to the difficulties in identifying, locating 

and notifying the affected consumers, it will not be possible to achieve both an 

effective collective sentence and direct individual compensation for each 

affected party. 

However, if it is considered a valuable objective to promote the prevention of 

damages, it will also be preferable to enforce the collective ruling in order to get 

the defendant to internalize the cost of the damages caused. The effective 

execution of the sentence will imply that the defendant (supplier) assumes the 

                                                             
77  See the Financial Inclusion Report in Chile 2016 of the Superintendency of Financial Banks and Institutions, p. 35. 

Available at: https://www.sbif.cl/sbifweb3/internet/archivos/publicacion_11243.pdf. 
 
78  TOLOSA, Pamela (2017, «Acciones de clase, “microdaños” a los consumidores y fluid recovery: alternativas 

institucionales y costos sociales», The Latin American and Iberian Journal of Law and Economics: Vol. 3: Iss. 1, p. 
80. Available at: http://laijle.alacde.org/journal/vol3/iss1/3  

 

 

https://www.sbif.cl/sbifweb3/internet/archivos/publicacion_11243.pdf
http://laijle.alacde.org/journal/vol3/iss1/3
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totality of the damage produced in the facts, even if the consumers do not 

directly receive any compensation»79. 

 

At this point, it is important to stress that both in the legal experience of the US and in the 

Continental European experience, the two main functions of civil liability are, on the one hand, 

(i) to ensure adequate compensation in favor of the damaged individuals (compensatory 

function) and, on the other hand, (ii) to induce potentially harmful agents to modify their 

conduct to prevent recurrence of damage in the future (preventive or deterrence function)80. 

 

Thus, the purpose of the fluid recovery is to prioritize the preventive function of civil liability 

where the compensatory purpose is excessively costly, both for the entity responsible for the 

payment of the compensation (due to the high costs of registration and notification that it would 

have to incur), and for the consumers affected themselves, who may not have sufficient 

incentives to collaborate with a scheme that requires them to carry out a series of actions in 

order to be able to access to a small compensation. 

 

This aligns with what has been stated by Rubenstein (2016) regarding the importance, for the 

U.S. Courts, that an infringer does not elude his liability solely for the inaccuracy of the 

calculation of the damage arising from his actions81. The same reasoning may be applied to the 

payment of the compensation in the previously explained terms. 

 

An alternative to fluid recovery is to allocate the funds of the compensation to a pre-existing 

non-profit. An example of this mechanism is Toys R Us Antitrust Litigation (2000), a case in which 

the U.S. Federal Trade Commission (FTC) brought an action for damages against Toys R Us, a toy 

wholesaler with a share of approximately 20% of all toy sales in the US., that have made 

agreements with toy manufacturers to prevent some toys from being sold in some stores and 

for the supply of certain toys to be restricted82. 

 

In this context, various consumer representatives and multiple states brought a class action 

against Toys R Us, which concluded with a settlement in which the defendant agreed to pay an 

amount of compensation. Most of this amount was granted to a charity that gave toys to 

children83. 

 

                                                             
79  Ibíd, pág. 78. 
 
80  PONZANELLI, Giulio. La Responsabilità Civile. Profili di diritto comparator (1992), pp. 23-24.  It should be stressed 

that the author also mentions the punitive function of civil liability, but specifies that although this is accepted 
within the North American legal experience, this is not the case in the European continental experience. 

 
81  RUBENSTEIN, William B, op. cit., pp. 735-36. 
 
82  TOLOSA, Pamela (2017), Op. Cit., p. 83. For further details about the case cfr. 

https://www.ftc.gov/enforcement/cases-proceedings/091-0082/toys-r-us-inc  
 
83   Settlement agreement available at: https://ag.ny.gov/sites/default/files/pdfs/bureaus/antitrust/toysrus.pdf 
 

 

https://www.ftc.gov/enforcement/cases-proceedings/091-0082/toys-r-us-inc
https://ag.ny.gov/sites/default/files/pdfs/bureaus/antitrust/toysrus.pdf
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Tolosa (2017) states that «the main advantage [that fluid recovery mechanisms have] is that 

they facilitate the payment of the compensation and, thus, allow the costs of damages to be 

internalized by the person who caused them. While they do not point to effective compensation 

to those affected, it is generally required that they benefit the class of consumers affected”84. 

 

In that sense, the author indicates that these mechanisms are ideal, as a first option, when the 

costs of individualization, location and notification of the victims determine that it is 

impracticable or impossible to directly compensate each of the consumers involved. This will 

occur, for example, when consumers maintained a contractual relationship for a period but are 

no longer customers. In addition to that, these mechanisms could be used as a subsidiary 

alternative when it is preferable an individual liquidation of damages due to the facts of the 

case, but once the limitation period is expired, it is proven that not all the victims had requested 

compensation and there is a balance85. 

 

Regarding the mechanism of granting the amount of compensation to charities or non-profit 

entities, the main advantage is the saving of costs related to the registration and notification of 

each of the consumers involved, but also of the costs that would be incurred when choosing 

other alternatives, such as the costs of creating and managing a compensation fund. This 

mechanism also involves lower monitoring costs, as money or goods are handed over to an 

entity that is already functioning and that will simply use them for its non-profit purpose86. 

 

However, fluid recovery has not been exempted from criticism. Tolosa (2017) highlights that one 

of the main critics is that these alternatives do not adequately satisfy the requirement to benefit 

the affected class87 (i.e., they create the risk of under compensation to those affected). This 

critique undoubtedly includes the mechanism that involves granting the amount of 

compensation to charities or non-profit entities.  

 

Nevertheless, for the author these critiques are overcome with the preventive role of civil 

liability. Thus, she states that the fluid recovery alternative prevents the defendant from 

withholding the amounts which, according to the sentence, must pay for the damages caused. 

Given that these are mechanisms that ensure that the collective judgement is effective, they 

aim at the role of harm prevention (...) In this sense, this alternative will be preferable to the 

option of attempting individual payment even in cases where it is possible to individualize, locate 

and notify the victims but it is reasonable to assume they do not have adequate incentives to 

file for liquidation of their individual damages, regardless the assumption that there is 

differentiated damage between those affected88. 

                                                             
84  Tolosa, Pamela (2017), Op. Cit., p. 79. 
 
85  Ibíd., pp. 84-85. 
 
86  Ibíd., pp.  87-92. 
 
87  Ibíd., pp. 85. 
 
88  Ibíd., p. 86. 
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Furthermore, it should be stressed that in November of 2020, Sernac from Chile published the 

«Interpretative Communication on alternative mechanisms for the distribution of 

compensation, reparations, refunds and compensation for damages to collective and diffuse 

interests» that continues to seek indirect compensation as an alternative89. 

 

9.3.  Mixed alternative established in the Guidelines 

 

Therefore, in the context of civil liability arising from anticompetitive conducts, once the class 

affected has been determined, the main alternatives for executing the payment of the 

compensation are: 

 

(i) Direct compensation: A third party or the Government itself makes a reasonable effort to 

register, notify and directly compensate the consumers involved. This mechanism has the 

advantage of fulfilling the compensatory function of civil liability through direct 

compensation. However, it has the disadvantage of the high costs incurred to register and 

notify each of the affected consumers, as well as to make effective the compensation. 

These costs, however, could be solved when the corresponding purchase record is 

available or when the amount of compensation is high enough to cover them. 

 

(ii) Indirect compensation (fluid recovery): The benefit in favor of the class of consumers 

affected that does not imply direct and exclusive compensation. This could mean, for 

example, to grant the amount of compensation to charities or non-profit entities. It has 

the advantage of allowing the preventive function of civil liability to be fulfilled, when 

satisfying the compensatory function through direct compensation is impossible or 

impracticable, due to the high costs involved. 

 

As it was mentioned before, both mechanisms are not necessarily opposite and can be used in 

a complementary way. In this sense, taking into account the compensatory and preventive 

functions of civil liability, the Guidelines have chosen a mixed alternative, consisting of 

reasonably try to achieve direct compensation (in order to fulfil both the compensatory and 

preventive function) and, if this is not possible or if there is a balance, to apply indirect 

compensation (in order to fulfill the preventive function).  

 

Thus, it has been established that when the action for damages brought by the Commission has 

not been rejected by the judiciary, the payment of the amount of compensation established 

shall apply in the following terms: it shall be prioritized the direct compensation for consumers 

identified in the file of the administrative procedure carried out by the Technical Secretariat and 

for those who have proved such condition; if this is not possible or if there is a balance, it shall 

apply the indirect compensation, and the gathered compensation could be transferred in favor 

of one or more than one non-profit legal persons, duly selected by the Commission. 

 

10. SETTLEMENT 

                                                             
89  Available at: https://www.sernac.cl/portal/618/articles-59259_archivo_01.pdf  

https://www.sernac.cl/portal/618/articles-59259_archivo_01.pdf
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10.1.  Premise 

 

Pursuant to Section 1302 of the Civil Code90 and Section 334 of the Civil Procedural Code91, in 

any stage of the judicial proceeding for compensation for damages, initiated as a result of the 

action for damages promoted by the Commission, the parties may compromise and terminate 

the aforementioned judicial proceeding. 

 

It should be noted that, if such a scenario occurs, the object of the settlement relies on a 

patrimonial right: the right to obtain an economically quantifiable compensation for the 

damages suffered,  in accordance with Section 1305 of the Civil Code92. 

 

In this regard, it is essential to stress that the second paragraph of Section 52 of the Competition 

Act grants extraordinary legitimacy to the Commission to defend the interests of the consumers 

affected by anticompetitive conducts through the action for damages, which it is the ultimate 

purpose of this regulation. In other words, although the Commission is the one that promotes 

the action for damages, the defended interests will always be those from the affected 

consumers. 

 

Thus, Section 10.1 of the Guidelines recognizes the legal possibility to carry out a settlement, 

but establishes as a basic condition that the agreed compensatory payment shall be addressed 

only and exclusively to the affected consumers and not to Indecopi, in order to prevent 

perverting the previously mentioned purpose. 

 

It should be noted that the possibility of settling in these cases is in line with the international 

experience, in which frequently compensation to consumers affected by anticompetitive 

conducts is settled through this type of agreement or similar formulas. As an example, see the 

two cases analyzed in this document: In re Dental Supplies Antitrust Litigation (2019) and Sernac 

v. CMPC Tissue (2017). 

 

Taking into account that the purpose of the Guidelines is to regulate the exercise of the power 

granted to the Commission in order to obtain financial compensation in favor of consumers 

affected by anticompetitive conducts, it should be established the basic provisions that, in 

addition to the Civil Code and Civil Procedural Code, must be taken into account regarding 

                                                             
90  Civil Code 
 Section 1302.- Through the settlement, the parties, making reciprocal concessions, decide on a doubtful or 

litigious matter, avoiding the lawsuit that could be promoted or ending the one that is already on process. 
Through these reciprocal concessions, the parties can also create, regulate, modify or terminate relationships 
other than those that have been subject of controversy between the parties. 
The settlement has res judicata value. 
 

91  Civil Procedural Code 
 Section 334.- Time for invoking the settlement 

At any stage of the process, the parties can compromise their conflict of interest, even during the appeal process 
and even when the cause is up for voting or conflict. 
 

92  Civil Code 
 Section 1305.- Only patrimonial rights can be subject to a settlement. 
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eventual settlements, in order to encourage their use for the benefit of timely compensation for 

consumers. 

 

10.2.  Content 

 

As it has been indicated, a basic condition for the settlements is that they shall be established 

that the agreed compensation amount will be given only and exclusively to the affected 

consumers and not to Indecopi. 

 

In order to facilitate such compensation for the benefit of consumers, Section 10.2 of the 

Guidelines establishes that the Commission, through its Technical Secretariat, will take into 

consideration the following elements within the content of the settlement: the determination 

of the group of consumers affected and the compensation mechanisms in their favor, in 

accordance with the provisions of Section 4 and 9 of these Guidelines. In fact, the idea is to 

include these elements in the settlement in order to specify the compensation in favor of the 

consumers. 

 

It should be noted that, as it has been extensively explained in the previous Section and pursuant 

Section 9 of the Guidelines, it will not always be possible to accurately identify each of the 

affected consumers, and if such a scenario occurs, indirect compensation mechanisms can be 

used. Hence, Section 10.2 of the Guidelines, when referring to Section 9, provides that 

settlements may occur where the beneficiaries are one or more non-profit legal entities. 

 

Furthermore, another element to be considered within the content of the settlement will be the 

waiver of the parties to any action that they have against each other regarding the object of the 

settlement, according to Section 1303 of the Civil Code93. Thus, it should be remarked that this 

waiver only applies to the defendant companies that sign the settlement, not extending to those 

that do not do it, which may continue to be the subject of compensation claims by the 

Commission. 

 

Likewise, it should be stressed that, if applicable, the settlement may include the costs that 

Indecopi may have to incur in so that it can deploy the logistics necessaries to make effective 

the compensation for the affected consumers. 

 

10.3.  Confidentiality of the submission 

 

Section 10.3 of the Guidelines establishes that, if a settlement request is received, the 

Commission, through its Technical Secretariat, will notify Indecopi's Legal Department in order 

to coordinate its evaluation and, if applicable, the performance of the necessary acts. This is 

consistent with Section 62 of the Organization and Functions Regulations of Indecopi Act, 

previously cited, which regulates the powers of such Legal Department. 

                                                             
93  Civil Code 
 Section 1303.- The settlement must contain the waiver of the parties to any action that they have against one 

another regarding the object of such settlement. 
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Likewise, it is established that the information provided as part of a settlement request will not 

be transferred, under any circumstances, by the Commission or its Technical Secretariat to be 

used against the applicant in the judicial proceeding of the action for damages. The foregoing is 

in line with the previously mentioned need not to discourage settlements for the benefit of 

consumers. 

 

Furthermore, the international experience confirms the protection these documents deserve. 

In fact, Sections 6.6.a) and 7.1 of the Directive 2014/104/EU establish that the Member States 

of the European Union must ensure that the courts cannot require the exhibition of evidence 

given in the framework of a settlement request. In that sense, the explanatory note indicates 

that to guarantee the continued willingness of the companies to go voluntarily to the 

competition authorities and submit settlement requests, these documents should be excluded 

from the exhibition of evidence94. 

 

11. SINGLE FINAL COMPLEMENTARY PROVISION: APPLICATION OVER TIME 

 

The Second Final Supplementary Provision of the Civil Procedure Code states that procedural 

rules apply immediately, even to the pending proceedings. 

 

In this regard, the Guidelines essentially contain procedural provisions, since their purpose is to 

regulate the limitation periods, rules, conditions or restrictions on the Commission's power to 

bring actions for damages derived from anticompetitive conducts, in accordance with Section 

52 of the Competition Act. 

 

Therefore, the Guidelines are of immediate application, even to pending judicial proceedings, 

initiated as a result of the exercise of the power regulated by Section 52 of the Competition Act, 

and that at the time of their publication date, they are pending. In these cases, it will no longer 

be possible to apply the provisions of the Guidelines that regulate the preliminary stage of the 

action for damages. However, the provisions of Section 9 related to the payment of the 

compensation should be applied. 

 

  

                                                             
94  Directive 2014/104/UE. Paragraph 26, p. 5 
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–GUIDELINES – 

 

Section 1. Object of the Guidelines 

1.1. These Guidelines establish limitation periods, rules, conditions and restrictions for the 

Commission for the Defense of Free Competition of Indecopi to exercise its power to bring 

actions for damages arising from anticompetitive conducts, in defense of the diffuse and 

collective interests of the affected consumers, in accordance with the second paragraph 

of Section 52 of the Act on the Repression of Anticompetitive Conducts. 

 

Section 2. Material scope of application 

2.1.  Once the administrative decision declaring the existence of an infringement to the Act on 

the Repression of Anticompetitive Conducts is final and as long as there is a previous and 

favorable report from its Technical Secretariat, the Commission for the Defense of Free 

Competition is entitled to bring an action for damages caused by the anticompetitive 

conduct that has been proven, on behalf of the diffuse and collective interests of the 

affected consumers. 

 

2.2.  For the purposes of the aforementioned power, the following definitions apply: 

a) Anticompetitive conduct: any of the infringements to the Act on the Repression of 

Anticompetitive Conducts. 

b) Final decision: a decision that cannot be challenged through administrative or judicial 

appeal.  

In the case of several individuals held liable for the anticompetitive conduct, it will be 

sufficient to have a final decision regarding one or some of them to be able to bring an 

action for damages against them.  

c) Damages: loss caused by an anticompetitive conduct. The Commission for the Defense of 

the Free Competition will prioritize economic damages, such as overprices. 

The action has to specify the type of damage whose payment is claimed, as well as the 

proposed compensation mechanisms pursuant Section 9 of these Guidelines. 

The amount of compensation claimed shall include legal interests from the date the 

damages occurred, in accordance with Section 1985 of the Civil Code. 

d) Consumers: any natural or legal persons who acquire, use or enjoy as final recipients, 

products or services that have been subjected to an anticompetitive conduct, for their 

own benefit or the benefit of their family or social group, thus not within a business or 

professional activity.    

For the purposes of this Directive, the notion of consumers covers only direct purchasers 

of goods or services, which have been subjected to anticompetitive conducts. 

e) Diffuse interests of consumers: interests that belong to an undetermined group of 

consumers. 

f) Collective interests of consumers: interests that belong to a determined or determinable 

group of consumers. 

g) Class: the group of consumers whose diffuse or collective interests will be defended 

through the action for damages promoted by the Commission for the Defense of Free 

Competition of Indecopi. 
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Section 3. Personal scope of application   

3.1.    The power of the Commission for the Defense of Free Competition referred to in Section 
2.1. of these Guidelines may be exercised against individuals who, within the scope of 
Sections 2.1 and 2.4 of the Act on the Repression of Anticompetitive Conducts, have been 
held administratively liable for an anticompetitive conduct by a final decision. 

 
3.2.    In the case of several individuals held liable for the anticompetitive conduct declared by a 

final decision, they shall be jointly liable for the damage caused, in accordance with 
Section 1983 of the Civil Code. 

 
3.3. For the purposes of the exercise of the power referred to in Section 2.1. of these 

Guidelines against planners, intermediaries or facilitators of infringements subject to 
absolute prohibition, as set out in Section 2.4 of the Act on the Repression of 
Anticompetitive Conducts, the Commission for the Defense of Free Competition shall 
examine with particular care their role in carrying out the anticompetitive conduct to 
determine their degree of participation in relation to the damages intended to be 
compensated, in accordance with Section 1978 of the Civil Code. 

 
3.4 The Commission shall not exercise the power referred to in Section 2.1. of these 

Guidelines against individuals who, under the Leniency Program Guide, qualify as 
applicants for Type A Leniency, as long as they waive the confidentiality of their identity 
as collaborators. 
 
Regardless, this does not undermine the right of the affected people to submit action for 
damages against those individuals, pursuant the first paragraph of Section 52 of the Act 
on the Repression of Anticompetitive Conducts. 

 

Section 4. Determination of the class of consumers affected 

The favorable report from the Technical Secretariat of the Commission for the Defense of Free 

Competition that supports the relevance of bringing an action for damage shall identify the class 

of consumers affected. For this purpose, a duly motivated and reasonable estimation will be 

sufficient. 

 

Section 5. Limitation period of actions for damages  

Pursuant to Sections 1993 and 2001(4) of the Civil Code, the limitation period for bringing the 

actions for damages foreseen in the second paragraph of Section 52 of the Act on the Repression 

of Anticompetitive Conducts is two years since the decision declaring the existence of the 

anticompetitive conduct becomes final. 

 

Section 6. Publicity of the final decision declaring the existence of an anticompetitive conduct 

When the Technical Secretariat of the Commission for the Defense of Free Competition becomes 

aware that a decision declaring the existence of an anticompetitive conduct has become final, it 

will publish a succinct information note on Indecopi´s website and on one of Indecopi´s social 

networks, specifying the date on which the decision was final and summarizing the content of 

the resolution. 

 

Section 7. Execution of the Commission's decision to bring an action for damages 
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7.1.  Once the requirements established in Sections 2, 3, 4 and 5 of these Guidelines are met 

and there is a favorable report from its Technical Secretariat, the Commission for the 

Defense of Free Competition may exercise the power to bring an action for damages under 

Section 52 of the Act on the Repression of Anticompetitive Conducts. 

 

7.2.    If the Commission for the Defense of Free Competition decides to exercise that power, it 

shall communicate this decision to the Legal Department of Indecopi in order to 

coordinate filing the action and the necessary acts for its execution, in accordance with 

Section 62 of the Regulations on the Organization and Functions of Indecopi. 

 

Section 8. Publicity of the action and opt-out 

8.1.  Once Indecopi is notified that the action for damages has been received by the judge, the 

Technical Secretariat of the Commission for the Defense of Free Competition will release 

a statement on Indecopi´s website and one of its social networks within a maximum 

period of 10 business days. Such communication shall contain at least the following 

information: 

(i) A summary of the main legal and factual grounds, specifying the class of consumers whose 

diffuse or collective interests are being protected through the action for damages brought 

by the Commission for the Defense of Free Competition. 

(ii) When the Technical Secretariat of the Commission for the Defense of Free Competition 

considers it necessary, the indication of the right of consumers that belong to the 

protected class to opt-out from the effects of the action for damages brought by the 

Commission for the Defense of Free Competition and thus to preserve their right to 

individually bring an action for damages under the first paragraph of Section 52 of the Act 

on the Repression of Anticompetitive Conducts. The consumer who decides to exercise 

this right shall inform about it through a simple letter submitted at the virtual desk of 

Indecopi or in person at the physical desk located in the offices of Indecopi, addressed to 

the Technical Secretariat of the Commission for the Defense of Free Competition, within 

30 business days following Indecopi´s communication. 

(iii) When the Technical Secretariat of the Commission for the Defense of Free Competition 

considers it necessary, the indication that consumers that belong to the protected class 

shall provide payment receipts or other documents as evidence of their membership to 

the class, within 30 business days following Indecopi’s communication, in order to prove 

their right to receive the corresponding part of the amount of compensation claimed, if it 

is approved. 

 

8.2. The exercise by one or more consumers of the opt-out right in accordance with Section 8.1. 

(ii), does not undermine the power of the Commission for the Defense of Free Competition to 

bring actions for damages under Section 52 of the Act on the Repression of Anticompetitive 

Conducts, regardless of the information about it provided to the respective judge for its 

consideration when quantifying the amount of compensation. 

 

8.3. The consumer who exercises his opt-out right may prove it with the receipt of the letter 

submitted to Indecopi in which he communicated such decision to the Technical Secretariat of 
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the Commission for the Defense of Free Competition. Furthermore, he may also attach that 

receipt to the action for damages that will bring individually, in order to support its standing. 

 

8.4. The consumer who submits false information or fraudulent documentation is 

administratively liable in accordance with Section 46.7 of the Act on the Repression of 

Anticompetitive Conducts, without prejudice to the respective criminal and civil liability. 

 

Section 9. Payment of the compensation 

When the action for damages brought by the Commission for the Defense of Free Competition 

is granted and unless the judge rules otherwise, the payment of the amount of compensation 

established shall seek to align with the following compensatory mechanisms, as in the order of 

preference shown below: 

(i) Direct compensation for consumers identified in the administrative file on 

anticompetitive conducts, and for those who have proved their membership to the 

protected class before the Technical Secretariat of the Commission for the Defense of 

Free Competition in accordance with Section 8.1(iii); and, 

(ii) If this is not possible or if there is a balance, indirect compensation, in particular through 

transference in favor of one or more than one non-profit legal persons, duly selected by 

the Commission for the Defense of Free Competition. 

 
Section 10. Settlement 
10.1. In any state of the judicial proceedings derived from the action for damages brought by 
the Commission for the Defense of Free Competition in exercise of the power recognized by the 
second paragraph of Section 52 of the Act on the Repression of Anticompetitive Conducts, the 
parties may compromise and terminate the aforementioned process, pursuant to Section 1302 
of the Civil Code and Section 334 of the Civil Procedure Code, as long as the agreed 
compensation amount is addressed only and exclusively to the affected consumers. 

 
10.2. The Commission for the Defense of Free Competition, through its Technical Secretariat, 
will take into consideration the following elements within the content of the settlement: the 
determination of the group of consumers affected and the compensation mechanisms in their 
favor, in accordance with the provisions of Sections 4 and 9 of these Guidelines; as well as the 
waiver of the parties to any action that one has with another on the object of the settlement, 
according to Section 1303 of the Civil Code. 

 
10.3. When receiving a request for a settlement, the Commission for the Defense of Free 
Competition, through its Technical Secretariat, will communicate it to the Legal Department of 
Indecopi in order to coordinate its evaluation and, if applicable, to carry out the necessary acts 
for its performance, pursuant to Section 62 of the Regulations of the Organization and Functions 
of Indecopi. 
 
10.4. The information provided as part of a settlement request will not be transferred, under 
any circumstances, by the Commission for the Defense of Free Competition or its Technical 
Secretariat to be used against the applicant in the judicial proceedings derived from the action 
for damages. 

 

FINAL COMPLEMENTARY PROVISION 
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SINGLE. Application over time 

In accordance with the Second Final Supplementary Provision of the Civil Procedure Code, these 

Guidelines are of immediate application, including the pending judicial proceedings. 
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