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I. Introduction: The Utility of a Comparative Analysis 

 

Canada and the European Union (“EU”) are both well-regarded internationally for having robust 

competition law regimes. Canada, being the country with the oldest post-industrial competition 

law regime in the world1, has had over a century to work on refining their framework. Whereas 

the EU, being a relatively “newer” political union, has been able to look to regimes found around 

the world—and within their very own Member States—in constructing their more modern 

framework. Both systems have fleshed out substantive competition enforcement and regulatory 

regimes that were designed to meet their respective needs.  

 

In Canada, the geography and size of the country, in addition to its wealth of natural resources, 

have assuredly impacted the evolution of its competition regime. Whereas the EU’s fundamental 

goal of creating and protecting the single market has had a different, yet equally important impact 

on its regime. The differing aims and foundations of the Canadian and EU competition regimes 

have fostered particularities that do not exist in the other regime; and these particularities form the 

basis for a robust comparative analysis.  

 

Through conducting this comparative analysis, this paper will seek to isolate key successes within 

one regime that could ultimately lead to effective regulatory reform in the other. To this effect, 

this paper will first provide a contextual analysis of the underlying frameworks of both regimes. 

The paper will then discuss specific shortcomings within both regimes, followed by a comparative 

analysis of success factors in either regime: most notably, their ability to adapt, and their degrees 

of compliance. Finally, the paper will touch on areas where either regime could learn from the 

other, with brief recommendations for regulatory reform.  

 

II. The Underlying Legislative Frameworks in Canada and the EU 

 

Before assessing the relative strengths and weaknesses of either regime, it is important to 

understand the underlying legislative and constitutional frameworks that enable them. This section 

of the paper will look to the key legislative and constitutional authorities on the basis of which 

both regimes derive their power. Additionally, various historical and political issues rooted within 

these constitutional matrices will be discussed to provide a contextual analysis for the modern 

versions of both regimes that are in force today.  

 

A. The Foundation of the EU’s Competition Law Framework 

 

The EU’s competition regime derives much of its regulatory and legislative authority from the 

Treaty on the Functioning of Europe (“TFEU”), and more specifically, from articles 101 through 

109 of the TFEU.2 Of course, there are additional Directives and Regulations which have been 

initiated by the European Commission Directorate General for Competition (“the Commission”) 

that further flesh out the Commission’s ability to regulate mergers, cartels, abuse of dominance, 

and many other competition-related activities. Two such examples that deal with merger regulation 

 
1 Edward Iacobucci and Michael J. Trebilcock The Design of Competition Law Institutions: Global Norms, Local 

Choices, Chapter 3: Canada (Oxford : Oxford University Press, 2013) at 109 [Iacobucci].  
2 Ioannis Lianos and Arianna Andreangeli, The Design of Competition Law Institutions: Global Norms, Local 

Choices, Chapter 9: The European Union (Oxford : Oxford University Press, 2013) at 385-387 [Lianos].  
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are Directive 2005/56/EC on Cross-Border Mergers, and the Economic Concentration Regulation 

139/2004.3  

 

Article 105 TFEU empowers the Commission to investigate and enforce the competition-related 

provisions of the Treaty.4 These provisions broadly cover anticompetitive effects related to the 

formation of cartels and collusion, abuse of dominance in a market, merger control, and remedies 

for market distortions brought about through state aid.5 What is noteworthy here is that the 

Commission both performs an investigatory role, and is also subsequently responsible for 

sanctioning anticompetitive behaviours.6 In this sense, the EU’s competition regime is an 

administrative-centred enforcement system, whereby the Commission investigates and enforces 

unliterally. However, judicial review of the Commission’s decisions may be sought at the Court 

of Justice of the European Union (“CJEU”) and the General Court.7 According to Les Verts v. 

European Parliament, all actions taken by the Commission and the Member States when enacting 

EU law are subjectable to judicial review.8 

 

Another particularity of the EU’s system is its dual enforcement competencies. Here, enforcement 

is achieved both by the Commission, and by the Member States’ national competition authorities. 

This remains the case despite the Lisbon Treaty shifting the field of competition law to an area of 

exclusive EU competence in 2007.9 As such, the multilevel governance structure borne out of the 

EU’s unique federalist model as it relates to competition can be confusing at times.  

 

Additionally, due to the EU’s sui generis political makeup, the EU’s competition regime must 

prioritize the creation and protection of the single market—which may inherently result in market 

inefficiencies—on top of other aims, such as consumer welfare.10 This need to prioritize the single 

market has led to criticisms that the EU’s regime, in certain instances, may not be able to properly 

defend consumer welfare. As in the EU, the protection of the single market must be prioritized 

when pitted against any other issue.11  

 

i. Multilevel Governance and EU Competition Law 

 

The federalist structure of competition law competence in the EU is muddled. Prior to the 

enactment of the Treaty of Lisbon, many believed that competition law was an area of shared 

legislative competence between the Member States and the EU.12 However, since 2007 and the 

Treaty’s enactment, it is widely accepted that competition law falls exclusively within the 

jurisdiction of the EU.13 Yet, according to Türk, there is no “coherent, developed doctrine on 

 
3 Ibid at 387.  
4 Ibid at 388.  
5 Ibid.  
6 Ibid at 390.  
7 Ibid.  
8 Ibid at 399.  
9 Alex Türk et al, “The Constitutional Limits of EU Competition Law – United in Diversity” (2019) 64:2 Antitrust 

Bulletin 235 at 241 [Türk]. 
10 Roger Van der Bergh, Comparative Competition Law and Economics (London: Edward Elgar Publishing, 2017) 

at 87 [Van der Bergh].  
11 Ibid at 110.  
12 Türk, supra note 9.  
13 Ibid.  
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competence allocation ‘in the sense of a self-standing, systematically-ordered construct’.”14 This 

lack of a clear allocation of competence leaves room for significant confusion as to who is “in 

charge” in some instances. 

 

According to the Treaty on European Union (“TEU”) Member States must confer competences 

onto the EU to achieve their common goals15, and the EU can only act “within the limits of the 

competences conferred upon it by the Member States in the Treaties.”16 Article 3(1)(b) of the 

TFEU grants exclusive competence to the EU to regulate “the establishing of the competition rules 

necessary for the functioning of the internal market.”17 In areas of exclusive competence, it is only 

the EU that can legislate and adopt legally binding acts.18 As such, prima facie, it would seem that 

any competition-related legislation adopted by the Member States would not be legally binding. 

Yet, this does not align with the current practice whereby Member States also play an active role 

in competition legislation and enforcement. So, one might wonder how this current model is 

possible?   

 

Article 105 of the TFEU provides that Member States can and should assist the Commission with 

competition enforcement.19 Because of this joint-enforcement mandate, Member States must be 

able to create procedural rules and laws that help them enforce competition. Enter Article 103(2)(e) 

TFEU, which essentially allows the Commission to “determine the relationship between national 

laws’ and the [competition provisions of the TFEU],” acting as a pseudo-loophole to the EU’s 

exclusive competence.20 Through Article 103(2)(e), so long as the EU has not put forth legislation, 

or pre-empted a Member State from doing so, the Member States are free to pass national laws 

pertaining to competition.21 However, if at any point the Commission did pass a law related to 

their competition competence that clashed with a Member State’s national laws, the Commission’s 

legislation would prevail.22 As such, national competition authorities do play an important 

legislative role in competition law within the EU—but when required, they must take a back seat 

to the Commission.  

 

Where things can get more complicated is when one assesses the shared competence of 

multileveled enforcement. There are two types of competition enforcement under Articles 101 and 

102 of the TFEU: 1) enforcement that is led by the Commission (with support from the national 

competition authorities); and, 2) enforcement that is led by the Member States where the national 

competition authority is acting in their own right.23 In the first case, multilevel enforcement is 

rather simple, as the Commission has initiated proceedings and will therefore take the lead, with 

the support of Member States when required. Multilevel enforcement becomes more complicated 

in the second scenario, as we must remember, it is the Commission that has exclusive competence 

over competition rules in the internal market.  

 
14 Ibid at 242.  
15 Treaty on European Union [2010] OJ, C 83/01 at art 1. [TEU]. 
16 Ibid at art 5(2). 
17 Treaty on the Functioning of the European Union [2016] OJ, C 202/150 at art 3(1)(b). 
18 Türk, supra note 9 at 247. 
19 Ibid at 342.  
20 Ibid at 337. 
21 Ibid.  
22 Ibid.  
23 Ibid at 338.  
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Article 11 of Regulation 1/2003 provides a framework for enforcement cooperation between the 

Commission and the Member States in such an instance.24 According to Article 11(6), as soon as 

the Commission initiates competition proceedings, the Member States are relieved of their 

competence in the file at hand.25 Furthermore, it goes on to say that if the Member State is already 

acting in a case, then “the Commission shall only initiate proceedings after consulting with that 

national competition authority.”26 In such a case, the Commission can still choose to initiate 

proceedings—essentially overriding the Member State’s case—but only if they deem this is the 

best course of action, and after liaising with the Member State. This sort of “backstop” is the EU’s 

way of resolving conflicts that might arise from multilevel enforcement. That is not to say that 

conflict does not still arise.  

 

The CJEU and the General Court have been called on in various files to determine the ambit of 

Article 11(6). For example, in Toshiba Corporation, Advocate-General Kokott stated that in 

regards to Article 11(6), once the Commission has finished acting, national competition authorities 

can act as well—allowing them a mode of recourse should they be dissatisfied with the 

Commission’s findings.27 Furthermore, in France Télécom, the CJEU stated that as long as the 

Commission acts in line with Regulation 1/2003, then they are not infringing the Member States’ 

rights or breaching the subsidiarity principle.28  

 

Essentially, through an analysis of the Treaties and the rulings of the CJEU, it is clear that the 

Commission has the “right of way” when it comes to initiating competition proceedings and 

legislation. However, the Member States play a role in legislating and enforcement as well. The 

Commission, like any regulator, has its limits, whether they be budgetary or otherwise. As such, 

they will inevitably have to be selective in which cases they pursue. It is helpful to have support 

from national competition authorities who can fill in the gaps—both by initiating their own 

proceedings and in supporting the Commission’s ongoing files. Furthermore, not all 

anticompetitive conduct within the Union will fall within the broad scope of the Commission’s 

mandate of “protecting the internal market”. In these cases a more localized approach may be 

preferable—and here, the national competition authorities can play a more important role.  

 

ii. The Relationship Between EU Competition Law and the Single Market  

 

One of the ultimate goals of the EU is the integration and protection of the single market across 

Member States, and this goal is intrinsically linked with the EU’s competition regime.29 This link 

is highlighted in Protocol No. 27 of the EU, which states that “the internal market as set out in 

Article 3 TEU includes a system ensuring that competition is not distorted.”30 

 

 
24 Ibid.  
25 Ibid.  
26 Ibid.  
27 Toshiba Corporation and Others v. Úřad pro ochranu hospodářské soutěže, C-17/10, [2011], 

ECLI:EU:C:2011:552.  
28 France Télécom SA v. Commission, T-339/04 [2007] ECR II-521 at 79. 
29 Lianos, supra note 2 at 406.  
30 Ibid.  



  7 

Van der Bergh explains that while EU competition law may not have a unifying economic goal, 

the uniting principle of EU competition law can be found in its political aim of achieving and 

protecting the single market, as per Article 3(3) of the TFEU.31 Furthermore, he explains that the 

relationship between EU competition law and the single market has been evolutive insofar as EU 

competition law is no longer seen simply as an instrument within the Union, rather as an objective 

means of accomplishing the internal market.32  

 

To this effect, when the Commission is enforcing and assessing EU competition law, it is 

understood that there is an important overarching goal of breaking down barriers between Member 

States and the Union. As such, EU competition law not only attempts to protect competition, but 

must inherently also seek to remove economic barriers between the economies of Member States 

such that “neither Member States nor private enterprises may engage in practices that are in 

conflict with or undermine the unification of the European market.”33  

 

This position has been further integrated into EU law through the CJEU’s interpretation of 

competition law cases. For example, in the Grundig decision, the CJEU found that business 

activities, just as much as regulation, can have the potential to partition markets and that these 

types of private barriers are fundamentally contrary to the establishment of the single market.34 It 

is therefore because of the link between competition law and the single market that such activities 

must be expressly prohibited.  

 

While such a goal is laudable, the link between competition law and the single market can also be 

viewed as problematic insofar as through the prioritization of the single market, the EU’s 

competition law regime may have to allow for certain market inefficiencies. Indeed, a hierarchy 

whereby the needs of market integration supplant other competition law aims, such as the 

consumer welfare aim of competition law, may be the root cause for certain market inefficiencies. 

Van der Bergh highlights two such examples: 1) the banning of absolute territorial protection; and, 

2) the hesitation to allow price discrimination between Member States.35 In the context of the latter 

example, it is easy to see how across the expanse of the Union, price uniformity will be beneficial 

for some and disadvantageous for others. Due to this disparity, the absence of price 

discrimination—which would be a goal of the single market—can have harmful effects on 

consumer equity and the overall efficiency of the market; both of which are traditionally intended 

to be protected by competition law regimes.36  

 

 
31 Van der Bergh, supra note 10 at 105.  
32 Ibid at 106.  
33 Ibid at 109.  
34 Ibid at 110.  
35 Ibid.  
36 Ibid.  
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Consequently, while in many situations the goals of the single market and the goals of the EU’s 

competition framework can be harmonious, there are scenarios where this link can become 

problematic, to the detriment of consumer welfare and market efficiency. This is because when 

the aim of market integration is pitted against consumer welfare aims of competition law, the 

former must necessarily supersede the latter.       

 

B. The Foundation of the Canadian Competition Law Framework 

 

Canada’s competition regime has evolved significantly since its first iteration, and with this 

evolution, its enforcement capabilities have improved drastically. Canada’s first piece of 

competition legislation—which dates back to 1889—only included criminal provisions and lacked 

any form of enforcement agency, essentially relying entirely on individual complaints.37 In the 

most recent iterations of the Canadian competition law regime, significant portions of previous 

Acts that had historically prompted criminal sanctions are now dealt with civilly.  

 

The modern Canadian competition law regime derives its authority from the Competition Act, 

which is administered and enforced by the Competition Bureau. The Competition Act broadly 

covers enforcement areas related to cartels, deceptive marketing practices, monopolistic practices, 

and merger review.38 The adjudication of competition law matters in Canada is then executed 

through a “two-track”, or bifurcated, system whereby matters imposing criminal sanctions are 

referred to the Attorney General to be enforced in conjunction with the Bureau in ordinary courts, 

and matters imposing civil sanctions are adjudicated by the Bureau at the Competition Tribunal.39 

Under the current Competition Act, the main area of anticompetitive practices dealt with through 

criminal law are hardcore cartel-related activities, such as various forms of collusion, and bid-

rigging. Additionally, some forms of deceptive marketing practices entail criminal sanctions. 

Whereas, the other areas dealt with by the Act, such as monopolistic practices and merger review 

are now more appropriately dealt with civilly.  

 

This shift towards civil enforcement has had a significantly positive effect on the effectiveness of 

the enforcement of competition law in Canada. Under the prior criminal-law focused regime, when 

prosecuting various aspects of the Act, the burden placed upon the enforcement agency was 

incredibly high. Furthermore, the Supreme Court of Canada adopted very narrow interpretations 

of competition provisions in decisions such as Atlantic Sugar Refineries, KC Irving Ltd, and 

Superior Propane. The combination of the high burden of proof in criminal matters and the narrow 

interpretation of competition law provisions by the Supreme Court made enforcement incredibly 

difficult. By switching the enforceability of many offences under the Act from criminal to civil, 

not only did enforcement become more efficient and predictable, but in specific cases—like 

merger reviews—the process was made “more appropriate to the evaluation of complex situations 

over which reasonable people (even experts) could disagree”.40 This shift streamlined many of the 

enforcement processes at the Bureau. However, there are still some issues within the Act that 

 
37 Thomas W Ross, “The Evolution of Competition Law in Canada” (1998) 13:1 Review of Industrial Organization 

1 at 3-4 [Ross].  
38 Iacobucci, supra note 1 at 116.  
39 Ibid at 112.  
40 Ibid at 15.  
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remain contentiously restrictive due to the narrow interpretations they have been given by the 

Supreme Court.  

 

i. Canadian Federalism: an Historical Barrier to Effective Competition 

Enforcement 

 

The European Union is not the only jurisdiction which has experienced complications regarding 

its competition law regime that stem from its federalist structure. Canada’s federalist design has 

also historically hampered its competition enforcement capabilities. In the case of Canada, this 

struggle first manifested shortly after the First World War. In 1919 the federal government 

recognized how limiting their criminal law approach to competition enforcement was in a practical 

sense in the wake of a rapid rise in the cost of living in Canada after the war.41 Consequently, the 

government introduced the Board of Commerce Act and the Combines and Fair Prices Act. These 

two pieces of legislation introduced a more regulatory and administrative approach to competition 

enforcement which included civil remedies to streamline the enforcement of competition.42 

However, the Acts were found to be ultra vires the federal government’s competence in the 

Reference on the Board of Commerce Act and Combines and Fair Prices Act of 1919 after being 

appealed to the Privy Council from a split 3-3 judgement at the Supreme Court of Canada. It was 

determined by the Privy Council that the Acts infringed on the provinces’ exclusive competence 

over matters concerning property and civil rights stemming from s 92(13) of the Constitution Act.43 

As a consequence of the Reference, Canada’s competition law regime could only derive authority 

from the federal government’s criminal powers.  

 

Again in 1935 the federal government saw the Privy Council’s decision in the Reference reinforced 

when the Supreme Court struck down the Dominion Trade and Industry Commission Act.44 This 

Act attempted to create a preliminary iteration of the Competition Bureau and once again expand 

the scope of competition enforcement. Here too the modernization attempt was found to have 

exceeded the legislative authority of the federal government by encroaching on the jurisdiction of 

the provinces.45 For the following decades competition enforcement in Canada stagnated and saw 

very few successful enforcement decisions. A handful of price-fixing cases would be successful, 

but barely any mergers or monopolistic practices cases would be brought forward—and almost all 

of those that were brought forward failed.46  

 

Finally, in 1976 and 1986 a series of amendments would dawn a new age in Canadian competition 

policy. In 1976 the government would create new regimes for some criminal offences, such as bid 

rigging and private rights of action to criminal provisions of the Act.47 The amendments also 

brought forward a slew of civilly reviewable anticompetitive practices, such as refusals to deal and 

exclusive dealing.48 Of course, these amendments would not go without judicial review as well. 

The amendments were challenged in the General Motors Canada v. City National Leasing case at 

 
41 Iacobucci, supra note 1 at 110.  
42 Ibid.  
43 Re Board of Commerce Act and Combines and Fair Prices Act of 1919 [1920] 60 SCR 456. 
44 Iacobucci, supra note 1 at 110. 
45 Ibid.  
46 Ibid.  
47 Ibid at 111. 
48 Ibid.  
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the Supreme Court, where the Court ruled that the amendments did not impugn the province’s 

rights under s 92(13) of the Constitution Act.49 Rather, the Court found that the amendments fell 

within the ambit of the federal government’s competence under s 91(2) of the Constitution Act, 

which grants them legislative authority over trade and commerce.50  

 

Consequently, the federal government finally overcame the federalist issues surrounding its 

inability to enforce competition law civilly. This led to an even more important overhaul of the 

Canadian competition regime in 1986 which would create the Competition Act and the 

Competition Tribunal, both of which remain in force today.51 While various amendments have 

occurred over the years, the basic structure of the Competition Act has remained the same since 

1986.52 

 

ii. The Bifurcated Model and the Independence of the Competition Tribunal 

 

A major distinction between the Canadian regime and the European regime relates to its bifurcated 

model of competition enforcement. In Canada, while the Competition Bureau investigates and 

enforces the Competition Act, it is the Competition Tribunal and the normal criminal courts which 

are responsible for the adjudication of competition law matters. The creation of the Competition 

Tribunal, which accompanied the revamped Competition Act in 1986, was an additional byproduct 

of the enhanced civil jurisdiction of Canada’s competition regime which has led to further 

efficiencies in competition enforcement. The Tribunal acts as an adjudicative body for the 

enforcement of civilly reviewable competition law matters on application from the Commissioner 

of Competition.53 To this effect, it is within the Tribunal’s purview to allow, disallow or modify 

mergers, as well as enact prohibition orders against various anticompetitive activities.54 

Furthermore, the Tribunal maintains the power to administer remedial orders, such as 

administrative monetary penalties (AMPs) as a form of civil remedy (distinct from a criminal fine) 

in order to promote compliance with the Act regarding various anticompetitive effects, such as 

abuse of dominance.55 These AMPs can reach maximum penalties of up to 10 or 15 million dollars, 

depending on the specifics of the case.56 Of course, as stated before, matters that are criminally 

reviewable are referred to the Attorney General to prosecute in cooperation with the Bureau at the 

provincial superior courts. Therefore, the Canadian regime is bifurcated in two distinct ways: 1) 

in its bifurcation of how it treats criminally and civilly reviewable matters; and, 2) in its bifurcation 

of the role that agencies play, whereby the Competition Bureau investigates and enforces, while 

the Competition Tribunal and provincial courts adjudicate.  

 

The Competition Tribunal is comprised of judicial officers, who are also judges of the Federal 

Court, as well as expert lay members, who are often economists or business practitioners with a 

 
49 General Motors of Canada Ltd. c. City National Leasing [1989] 1 SCR 641.  
50 Ibid.  
51 Iacobucci, supra note 1 at 112. 
52 Ibid.  
53 Ross, supra note 37 at 12-13.  
54 Ibid.  
55 Competition Act, RSC 1985, c C-34, s 79(3.3) [Competition Act]. 
56 Ibid at s 79(3.1). 
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strong knowledge of competition issues.57 Cases at the Tribunal are heard by panels of judges, 

which will be composed of both judicial and lay members. In this formulation, the judicial 

members of the Tribunal will determine matters of law, and the lay members will assist the judicial 

members in determining matters of fact or mixed matters of law and fact.58  

 

According to Justice Gascon, the Chairperson of the Competition Tribunal, one of the key features 

of the Canadian competition regime that distinguishes it from most other enforcement authorities 

around the world is the independence of its adjudicative branch (the Tribunal) from its enforcement 

agency (the Bureau).59 Gascon goes on to state that the Tribunal is “truly at arm’s length from the 

Competition Bureau”, and because of this unique formulation, can be seen as veritably 

independent.60 This type of bifurcation and independence can more properly ensure that 

enforcement decisions are impartial. This also contrasts the European model, where the 

investigation, enforcement and adjudication of competition matters is done entirely by the 

Commission—at which point if a party is dissatisfied they may seek judicial review. Of course, 

decisions from the Competition Tribunal in Canada can also be subject to judicial review, and in 

such an instance would be appealed directly to the Federal Court of Appeal.61 When these appeals 

take place, the Court of Appeal will be deferential to the Tribunal in their findings of fact due to 

the subject-matter expertise of the Tribunal.62 However, appeals are still reviewed on the merits 

and the Court of Appeal may intervene in some cases where there are issues of law, or mixed issues 

of fact and law, that are raised.63 

 

III. Shortcomings of the Canadian Regime  

 

As has been highlighted, the Canadian competition regime is quite a robust regime. That is not to 

say that it is not without its shortcomings. In recent years, the Canadian regime has been criticized 

for its relatively low maximum penalties. Some have gone so far as to suggest that the Canadian 

regime lacks teeth when it comes to enforcement.64 This is particularly true when one compares 

the maximum penalties available under the Canadian regime with those available in other 

jurisdictions. Furthermore, this perceived “lack of teeth” is not helped by a history of the Supreme 

Court undermining competition enforcement through restrictive interpretations of how 

competition law ought to be applied in the country. The ability of the Competition Bureau to 

properly enforce competition is fundamental in promoting the efficiency and adaptability of the 

Canadian economy, and to properly protect consumers, which are all core purposes of the 

Competition Act as outlined in s 1.1.65 If the Canadian framework is not properly equipped to 

accomplish these objectives sufficiently, then this should be cause for concern—at which point 

legislative reform ought to be in order.  

 
57 Thomas Colin, “Interview with Denis Gascon, Chairperson of the Canadian Competition Tribunal” (June 2017), 

online: The Antitrust Source <https://www.ct-tc.gc.ca/en/tribunal/documents/jun17_gascon_intrvwC.pdf>. 
58 Ibid.  
59 Ibid.  
60 Ibid.  
61 Ibid.  
62 Ibid.  
63 Ibid.  
64 House of Commons, Standing Committee on Industry, Science and Technology, Briefing on the Office of the 

Competition Bureau of Canada, 43-2, No 9 (3 December 2020) at 12:58:25 (Nathaniel Erskine-Smith). 
65 Competition Act, supra note 55 at s 1.1. 
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A. Maximum Penalties 

 

i. Maximum Penalties Available Within the Act 

 

Under the current regime there are a variety of maximum penalties available for the various forms 

of anticompetitive conduct found within the Act.  

 

When the criminal provisions of the Act are engaged, the court may assign a maximum sentence 

of 14 years imprisonment to an individual.66 Additionally, for hard-core cartel-related offences, a 

maximum fine of $25 million may be imposed,67 and for bid-rigging offences, a fine may be 

imposed at the discretion of the court.68 To date, the highest fine imposed in such a case was $30 

million.69 For criminally reviewable deceptive marketing offences, in addition to a prison sentence, 

a maximum fine of $750,000 (for first time offences) and $1,000,000 (for subsequent offences) 

may be imposed on an individual; or a fine of $10,000,000 (for first time offences) and 

$15,000,000 (for subsequent offences) may be imposed on a corporation.70 It is also possible for 

the Bureau to seek “fines in excess of the statutory limits by charging a party with multiple counts 

of an offence or under other provisions of the Act.”71 Furthermore, as per the federal government’s 

Integrity Framework, persons who are found guilty of cartel conduct or bid-rigging are prohibited 

from entering into contracts with the government for up to 10 years.72 In some cases, this 

“debarment” from contracting with the government can be more economically damaging than the 

maximum fines found within the Act.73  

 

When a firm violates the civilly reviewable provisions of the Act related to monopolistic practices 

or deceptive marketing, it can face a variety of prohibitive or prescriptive orders. For example, 

under subsection 79(2), the Competition Tribunal may issue an order that requires the firm to take 

any reasonable or necessary action to overcome their anticompetitive effects, which includes the 

divestiture of assets or shares.74 Furthermore, pursuant to subsection 79(3.1), the Tribunal may 

order an AMP of up to 10 million dollars for a first-time infraction, and up to 15 million dollars 

for any subsequent infractions.75  

 

Finally, concerning merger enforcement, the Act provides the Tribunal with remedial powers to 

issue an interim injunction to prohibit parties from completing transactions.76 Where a transaction 

is already completed, the Tribunal may dissolve the merger, force the divestiture of assets, impose 

 
66  Osler, “InfoPAK Canadian Competition Law” (February 2018), online: Association of Corporate Counsel 

<https://www.acc.com/sites/default/files/resources/vl/membersonly/InfoPAK/1479421_1.pdf> at 15 [Osler]. 
67 Ibid.  
68 Ibid at 14. 
69 Ibid.  
70 Ibid at 55.  
71 Ibid at 15.  
72 Ibid.  
73 Ibid.  
74 Competition Bureau Canada, “Abuse of Dominance Enforcement Guidelines” (March 7 2019), online: 

Government of Canada <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04420.html>.  
75 Ibid.  
76 Osler, supra note 66 at 34.  
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AMPs up to $10,000 for every day of non-compliance, or grant any other relief considered 

appropriate.77 

 

ii. Are These Penalties Sufficient? 

 

At the Parliamentary Standing Committee on Industry, Science and Technology on November 5th 

2020, Member of Parliament Nathaniel Erskine-Smith noted that the Bureau’s maximum fines and 

penalties for anticompetitive behaviours are low when contrasted to the fines other jurisdictions 

are able to impose.78 Specifically, MP Erskine-Smith pointed to the fine of $9 million that the 

Competition Bureau imposed on Facebook for making false or misleading claims about the privacy 

of its Canadian users. He then contrasted the Canadian fine to the American fine of $5 billion, 

stating that even after adjusting for the difference in population between the two countries, the 

American fine is more than sixty times that of Canada’s.79 This demonstrates that the Competition 

Bureau’s capacity to levy fines, insofar as the maximum penalties prescribed under certain sections 

of the Act are concerned, is far less than that of its international counterparts.  

 

Because the maximum penalties for many infractions prescribed under the Act are relatively low 

when contrasted with the maximum penalties found in other jurisdictions, it could be argued that 

the deterring capabilities of some of the penalties found within the Competition Act are deficient. 

This is further emphasized when one considers the large profits being realized by many Canadian 

firms. Illustratively, if a firm is making a profit of $1 billion a year, a maximum fine of $10 million 

for violating a provision of the Act might simply be considered part of the “cost of doing business”. 

 

According to Matthew Boswell, the Commissioner for Competition, “[the Bureau] cannot afford 

complacency, particularly as our international partners work quickly to strengthen their own tools 

to promote and protect competition in their jurisdictions”.80 In order for Canada’s competition 

enforcement regime to remain effective and internationally relevant, important changes need to be 

made to the maximum penalties that may be prescribed by the Act. If the maximum penalty is a 

drop in the bucket for major firms, the deterring effect is negligible.  

 

Contrariwise, the EU is well-known for their ability to levy massive fines on those companies that 

contravene EU competition legislation. As opposed to having a variety of fines for various forms 

of anticompetitive conduct, the Commission uses a formula81 to determine appropriate fines in 

specific circumstances. Ultimately, according to the Commission, their fining policy considers 

“that some breaches cause more harm to the economy than others, that breaches affecting a high 

value of sales cause more harm than infringements affecting a low value of sales, and that long-

running breaches cause more harm than short ones.”82 As such, the Commission adjusts their fine 

to account for various contextual factors, such as the severity and length of the infringement. 

 

 
77 Ibid. 
78 Erskine-Smith, supra note 64.  
79 Ibid.  
80 Matthew Boswell, “Canada Needs More Competition” (Address Delivered at the CBA Competition Law Fall 

Conference, October 20, 2021) [Boswell]. 
81 See Annex A for a chart outlining the Commission’s fining policy.  
82 European Commission, “Fines for breaking EU Competition Law” (November 2011), online: EC Europa 

<https://ec.europa.eu/competition/cartels/overview/factsheet_fines_en.pdf>. 
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Under the EU model, the only maximum threshold the Commission is bound by is that a fine 

cannot exceed 10% of the annual turnover of the previous business year of the corporation found 

in violation of the provisions (per infringement).83 It is also worth noting that the maximum penalty 

applies to the “undertaking’s group turnover and not only to the entity that participated in the 

infringement.”84 Because the fine is based on the annual turnover of the firm, the punishment can 

be proportionate, rather than being capped by arbitrary maximum thresholds. As such, the 

European fine can truly achieve deterrence, as it will not be seen as a “drop in the bucket”, but a 

significant proportion of the firm’s revenue. For example, one of the largest fines imposed in a 

single case by the Commission was for €3.807 billion in the Trucks decision.85 That is over 150 

times greater than the $25 million dollar maximum fine available under the Canadian cartel regime. 

There has also been a clear increase in fines by the Commission over the past few years, with some 

notable decisions making international headlines, such as the Commission’s €2.42 billion fine 

against Google in 2021, and their €5 billion fine against Google in 2018.86  

 

B. Enforcement Capabilities 

 

i. The Competition Bureau’s Budget and Record of Levying Fines 

 

The Competition Bureau’s annual budget for the 2020-2021 fiscal year was $52.1 million.87 This, 

however, has been rising recently as the federal government pays increasingly more attention to 

the country’s competition regime. In 2021, the federal government committed to increasing the 

Bureau’s budget by $96 million over five years, and then by $27.5 million ongoing thereafter so 

that they could improve their enforcement capacity.88 This is an important step in ensuring that 

Canada will be able to properly enforce competition. The influx of budget will allow the Bureau 

to create a new enforcement branch that is responsible for digital enforcement and intelligence, in 

addition to supporting the federal government with a review and update of the Competition Act.89  

 

Despite this increase, the Bureau’s budget is still a far cry away from the resources that are 

available in the EU. In 2019 (the most recent reporting year on record), the Commission managed 

an annual budget of €18.2 million (which is approximately $25 million Canadian.)90 However, it 

is important to remember that the EU also relies on national competition authorities to handle 

cases, all of whom have their own budgets in addition to the Commission’s budget. According to 

a study conducted by the OECD in 2020, the average annual budget amongst European 

competition authorities was approximately €19 million.91 When one considers there are 27 

 
83 Marion Provost, “At a glance: sanctions for cartel activity in European Union” (November 26, 2021), online: 

Dechert LLP <https://www.lexology.com/library/detail.aspx?g=3c895cdc-a217-48d2-99cc-4669cfad34f3>. 
84 Ibid.  
85 Ibid.  
86 Ibid.  
87 Competition Bureau Canada, “Championing competition in uncertain times” (December 7, 2021), online: 

Government of Canada <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04601.html>. 
88 Competition Bureau Canada, “2022-2023 Annual Plan: Competition, recovery and growth” (April 4, 2022), 

online: Government of Canada <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04663.html>. 
89 Ibid.  
90 DG Competition, “2019 Annual Activity Report” (March 30, 2020), online: EC Europa 

<https://ec.europa.eu/info/sites/default/files/comp_aar_2019_en.pdf> at 55 [DG Comp]. 
91 OECD, “OECD Competition Trends 2020” (2020), online: OECD 

<https://www.oecd.org/daf/competition/OECD-Competition-Trends-2020.pdf> at 21. 
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Member States in the Union with national competition authorities, it is quite simple to see that the 

EU’s budget eclipses Canada’s.  

 

It is also worth noting that the Commission has a significantly stronger record than the Competition 

Bureau at levying and collecting fines. In 2020-2021, the Bureau collected $2.2 million in 

settlements92, and $9 million in AMPs93, totaling $11.2 million in fines. Conversely, the 

Commission adopted €4.1 billion worth of fines in 2019 and had €14.6 billion worth of fines 

pending appeal at the CJEU.94 When totaled at €18.7 billion, the revenue raised by the Bureau in 

fines would account for 0.045% of the revenue raised in fines by the Commission.  

 

Of course, this massive disparity in the levying of fines between both regimes is also reflective of 

the issues raised above related to the relatively low maximum penalties available in the Canadian 

regime.  

 

ii. The Role of the Supreme Court in Undermining Competition Enforcement  

  

The Supreme Court has historically chosen to adopt an incredibly narrow interpretation of 

competition law. This narrowed approach has had an undermining effect on competition 

enforcement in Canada. Prior to the enactment of the modern Competition Act, there are many 

examples of the Supreme Court placing incredibly high thresholds on competition enforcement. 

In several instances, these thresholds made it virtually impossible to enforce competition.  

 

Leading up to the modernization of the Competition Act and the incorporation of civil remedies 

into Canada’s competition regime, the Supreme Court laid down a series of judgments that made 

it extremely difficult for the government to defeat anticompetitive mergers and monopolies or 

prosecute cartels “unless the end result was a complete elimination of competition.”95  

 

In the KC Irving decision in 1976, the Supreme Court decided that even in a situation where a 

single firm controls 100% of an industry through the acquisition of its competitors, that such a 

merger was not unlawful since the government also had to prove that the merger was detrimental 

to the public.96 The Court then defined “detriment to the public” as the virtual elimination of 

competition.97 So, the Court built in requirements for the government to not only prove the 

lessening of competition, but also to prove that the lessening was detrimental to the public (i.e. 

that competition was virtually extinct.)  

 

This restrictive approach was not only employed in merger cases. The Court applied its narrow 

interpretation across multiple areas of competition enforcement. In 1980 in the Atlantic Sugar case, 

the Supreme Court took a restrictive approach to cartel enforcement as well. In Atlantic Sugar, 

there was a proven market-sharing agreement between three firms representing 90% of the market, 

 
92 Competition Bureau Canada, “Competition Bureau Performance Measurement & Statistics Report 2020-21” 

(2022), online: Government of Canada <https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04567.html>. 
93 Ibid.  
94 DG Comp, supra note 90. 
95 Ross, supra note 37 at 7. 
96 Ibid.  
97 Ibid.  
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yet, the Supreme Court required a “demonstration of a virtual extinction of competition before it 

would find competition lessened ‘unduly.’”98  

 

The government could no longer win important competition cases, and this was a major reason for 

the reforms that were brought about in 1976 and 1986.99 When the civil enforcement mechanisms 

were adopted, the incredibly high thresholds required by previous jurisprudence from the Supreme 

Court were done away with for the most part, leading to increased enforcement efforts and greater 

outcomes that more properly protected competition.  

 

However, this narrowed interpretation of competition enforcement did not end with the adoption 

of the new Act. The Supreme Court has continued to take a restrictive interpretation to modern 

provisions of the Act that have rendered these sections unduly narrow and allowed for 

anticompetitive mergers to proceed. For example, the recent jurisprudence from the Supreme 

Court in regards to the efficiencies defence has had a particularly adverse effect on competition 

enforcement. 

 

The efficiencies defence is prescribed under Section 96 of the Act. Essentially, the efficiencies 

defence allows for an analysis of the trade-off between efficiencies and the anticompetitive effects 

that may result from a transaction.100 Where it is determined that efficiencies derived from a merger 

can offset the anticompetitive effects of a merger, the Tribunal may allow a non-pro-competitive 

merger.  

 

In the Superior Propane decision, the efficiencies defence was successfully used to justify a 

merger that created a local monopoly in many markets and significantly reduced competition 

elsewhere. Justice Létourneau in his dissenting opinion in the Superior Propane judgment at the 

Federal Court of Appeal demonstrates the problem with such an interpretation when he stated “I 

remain convinced that the creation of monopolies is the ultimate adverse, anti-competitive effect 

which defeats the very purpose of the Act as expressed in s.1.1. In the name of economic efficiency 

the Act allows for a substantial lessening of competition, but it does not authorise its elimination 

altogether… [which] Parliament intended and the Act reflects that intent.”101  

 

In recent jurisprudence, the efficiencies defence has undergone further judicial scrutiny that has 

spurred calls to abolish the defence due to the overly narrow interpretation the courts have used 

when applying it. This is specifically apparent when one looks at the recent Tervita merger case. 

Here, the Competition Tribunal and the Federal Court of Appeal both found that the merger would 

substantially lessen competition in the market, while also finding that the efficiencies to be gained 

from the merger would not offset the anticompetitive effects.102   

 

Yet, the Supreme Court of Canada overturned both judgments. The Tribunal and the Court of 

Appeal concluded that the quantitative anti-competitive effects of the merger which were not 

quantified by the Commissioner should be afforded an “undetermined” weight, as opposed to a 

 
98 Ibid.  
99 Ibid at 8.  
100 Competition Act, supra note 55 at s 96. 
101 Canada (Commissioner of Competition) v. Superior Propane Inc., [2003] FCA 53 at 73.  
102 Tervita Corp. v. Canada (Commissioner of Competition), 2015 SCC 3, [2015] 1 S.C.R. 161 at 10. 
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weight of zero.103 However, the Supreme Court, in its first merger ruling in almost 20 years, 

disallowed the Commissioner’s submissions and gave them a weight of zero, finding that the 

anticompetitive effects did not outweigh the efficiencies.104 As such, the Court allowed the merger 

on the grounds that the Commissioner did not meet its burden regarding the quantification of 

anticompetitive effects.105 

 

The logic of the Supreme Court in Tervita is flawed. As is pointed out by Justice Karakatsanis in 

her dissent,  

 
“the statutory language of the Act does not distinguish between quantitative and qualitative 

efficiencies, and many of the wide-ranging purposes of the Act set out in s.1.1 may not be 

quantifiable. Indeed, many important anti-competitive effects of a merger may be qualitative in 

nature, and in some cases, those qualitative effects may be determinative in the s.96 analysis… the 

failure to quantify quantifiable anti-competitive effects does not invalidate the evidence that 

established there was a known anti-competitive effect of undetermined extent.”106  

 

Here, Justice Karakatsanis raises the important point that while the Commissioner could not 

properly quantify the anticompetitive effects of the merger, that should not invalidate the finding 

that the merger will ultimately result in a significant harm to competition. Indeed, the 

anticompetitive effects were known, just undetermined. Thus, the majority decision of the 

Supreme Court in Tervita fundamentally erred in interpreting the Competition Act by narrowing 

its scope and reading in a requirement that all anticompetitive effects in an efficiency analysis must 

be absolutely quantifiable.  

 

The Superior Propane and Tervita cases demonstrate perfectly how the efficiencies defence has 

been misinterpreted by the courts in such a way that the defence is contrary to the very purpose of 

the Competition Act. In so doing, the Supreme Court has essentially created a statutory loophole 

to allow the formation of monopolies that would otherwise be deemed anticompetitive. The 

continued adoption of narrow interpretations to competition matters by the Supreme Court can 

only have harmful effects on competition enforcement in Canada.  

 

IV. Shortcomings of the EU Regime 

 

As evidenced, the EU also possesses a highly robust competition regime. This similarly does not 

mean it is a system without weaknesses. The EU’s regime has been criticized for a potential 

perceived lack of impartiality and for its limited scope of remedies. This section of the paper will 

address these shortcomings.  

 

A. The European Commission: Police, Prosecutor, and Judge?  

 

The role that the Commission plays in every step of a competition case, from investigating to 

imposing fines, has led some to raise impartiality and procedural fairness concerns. To this effect, 

it has been argued that the conflation of competences of the Commission does not respect basic 

 
103 Ibid at 31.  
104 Ibid.  
105 Ibid. 
106 Ibid at 184-192. 
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standards of fairness, as decision-making cannot be fair when the “decision-maker is the same 

body that heard the evidence against the investigated parties.”107 These critics state that this lack 

of procedural fairness becomes an even more important consideration when one notes that the level 

of fines levied by the Commission have increased significantly over the past years.108  

 

Indeed, the Commission is not a court of law or tribunal. As such, the benefits and rights one would 

derive from such a context do not exist in the European competition framework at this step. A 

party does not have the right to cross-examine witnesses, nor do they have an opportunity to be 

heard in determining the amount of the fine that will be imposed on them.109 It is only if they wish 

to judicially review a decision made by the Commission that a party will have a right to be heard 

on these aspects. Furthermore, some critics argue that the right of appeal for decisions taken by 

the Commission is insufficient.110 According to these critics, “the Court has limited power of 

review, especially in respect to the complex economic evaluations carried out by the 

Commission.”111 Additionally, the fact that the legal effects of a decision taken by the Commission 

are not suspended when one seeks judicial review is contrary to other administrative law 

systems112, such as Canada’s system. In the EU competition framework, filing for a review to the 

General Court does not suspend the Commission’s decision; as such, fines are payable as soon as 

the Commission’s decision is published.113 This can also be cause for alarm from a procedural 

fairness perspective. Fortunately, there is a safeguard built-in whereby one can file for the 

suspension of the decision—but only if the party can prove that the suspension is necessary to 

“avoid serious and irreparable harm.”114  

 

Having a bifurcated system, like the system in Canada, does away with most of these procedural 

fairness and impartiality concerns. When the adjudicative branch remains separate from the 

investigatory branch, concerns of fairness would be assuaged. Furthermore, when a party is 

properly able to present their own conclusions and engage with the evidence presented against 

them in the adjudicative process, they are afforded significantly more procedural fairness. As such, 

a process like that of the Competition Tribunal prima facie affords parties a more procedurally fair 

decision-making framework when juxtaposed with the Commission’s model.   

 

B. Scope of Remedies Available  

 

In contrast to the Canadian regime which contains both criminal and civil sanctions, only civil 

sanctions can be levied in the EU’s regime. Article 23(5) of Regulation No 1/2003 states that fines 

imposed by the Commission “shall not be of a criminal law nature.”115 Because of this provision, 

the Commission lacks a “tool” in its deterrence toolbox that is available to many other competition 

enforcement agencies around the world: criminal sanctions.  
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Despite a perceived underutilization of the criminal provisions of the Competition Act in Canada, 

their continued existence has proven useful to the Competition Bureau. The existence of criminal 

provisions in the Act has bolstered the Canadian leniency program—as individuals are more likely 

to come forward as a whistleblower when their liberty is on the line as opposed to when they are 

simply facing a fine.116 According to the Bureau, the leniency program has been an incredibly 

powerful tool in detecting criminal activities, so much so that the Bureau has stated that the 

program’s “continued appeal as an incentive for those who would otherwise remain undercover to 

disclose their criminal behaviour is pivotal to the Bureau's enforcement efforts.”117 The lack of 

criminal sanctions in the Commission’s arsenal may not allow its leniency program to have the 

same motivational effect as Canada’s program.  

 

According to Wils, effective deterrence with only fines requires impossibly high fines.118 Based 

on his findings, the minimum level of fines required to completely deter price cartels is 150% of 

annual turnover119—which is a far cry from the Commission’s 10% maximum. As such, 

alternatives, such as criminal sanctions can provide appropriate additional disincentives to 

engaging in cartel-related activities. Wils then highlights four additional arguments that support 

criminal sanctions in competition law contexts: 1) fines on companies do not always guarantee 

adequate incentives for responsible individuals within the firm, 2) criminal sanctions increase the 

effectiveness of leniency and whistle blowing programs, 3) imprisonment is a very effective 

deterrent, and, 4) imprisonment carries a uniquely strong moral message.120 The absence of 

criminal sanctions in the EU may be preventing the EU from achieving some of its deterrence 

goals to their fullest potential.   

 

That being said, with the fines in Europe being much higher than in Canada, their leniency program 

may be sufficient enough without the added motivation of criminal sanctions. Furthermore, the 

Member States can provide for criminal fines or imprisonment within their national competition 

law regimes.121 Indeed, some Member States, such as Ireland and Estonia, have incorporated 

criminal fines and imprisonment within their national frameworks.122 As such, the lack of criminal 

remedies available to the Commission isn’t as detrimental a factor as it might have been but-for 

some Member States filling in the gap. However, as is warned by Wils, having criminal sanctions 

in some Member States and not in others (nor at the EU level) might result in the Member States 

with criminal provisions having to take on a disproportionate share of the enforcement burden.123 

Wils then likens this to the disproportionate role the US has taken in recent years in the deterrence 

and punishment of global cartels due to its robust criminal powers.124 
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V. A Comparative Analysis of Success Factors 

 

A. Susceptibility to Adapt 

 

i. Modern Market Forces and the Issue of Big Tech 

 

In March of 2022, the EU unveiled the provisional text of its long-awaited Digital Markets Act 

(“DMA”). One of the key objectives of the DMA is to facilitate the entry of small-and-medium-

sized tech companies into a market that is dominated by Big Tech giants.125 The DMA provides a 

suite of new legal remedies that the Commission will be able to utilize when dealing with tech 

giants. For example, for Big Tech companies who infringe the Act and do not comply with orders, 

the maximum fine available has jumped significantly to 20% of worldwide revenue.126 

Furthermore, the DMA empowers the Commission to block any and all acquisitions attempted by 

a repeat infringer of the Act, regardless of what their infringements were.127 These new and 

ground-breaking tools have arisen in response to multiple Big Tech companies being so cash-rich 

that they refuse to comply with orders from the Commission and simply opt for fines associated 

with non-compliance. These powerful new tools reflect the Commission’s “determination to bring 

cash-rich offenders to heel.”128  

 

In a similar attempt to start tackling the issue of Big Tech in competition, the Competition Bureau 

created the new Digital Enforcement and Intelligence Branch in 2021.129 The Bureau is therefore 

taking steps in the right direction, but in order to properly enforce big tech, the Competition Act 

will need to be updated to account for the unique market dominance big tech companies have 

enjoyed relatively unchecked since the advent of modern online marketing. Indeed, the Bureau has 

recognized that big data regulation will require “specialized and less familiar tools and 

methods.”130 While the Competition Bureau has begun sounding the alarm, there is a lack of 

Parliamentary action to this effect. Hopefully, as Parliament begins the process of reviewing 

Canada’s competition regime this year, the question of modernizing the Act to deal with Big Tech 

will be at the forefront of discussions.  

 

ii. Willingness to Regulate 

 

The EU and its Member States have demonstrated a significantly greater willingness to regulate 

and make competition law a priority than Canada has. The EU has long been a champion of 

strengthening competition laws and staunchly enforcing existing ones. Canadian Commissioner of 

Competition Matthew Boswell said himself that Canada will need to look to the European example 

and start doing the same if it hopes to “better protect consumers and ensure a healthy and 

 
125 Alina Blankertz, “The EU’s experimental approach in overhauling competition rules” (April 14, 2022), online: 

Tech Stream <https://www.brookings.edu/techstream/the-eus-experimental-approach-in-overhauling-competition-

rules-digital-markets-act-dma/>. 
126 Ibid.  
127 Ibid.  
128 Ibid.  
129 Boswell, supra note 80.  
130 Canada, Big data and innovation: key themes for competition policy in Canada (Ottawa: Competition Bureau, 

2018) at 14.  
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competitive marketplace.”131 According to Anu Bradford of Columbia Law School, EU regulators 

also typically take a “more aggressive stance” than their North American counterparts when 

reviewing the same conduct under their regimes.132  

 

As has been evidenced throughout this paper, there have been significant competition amendments 

in Canada every 10 or so years since the Act was modernized in 1976. Updates every 10 years will 

no longer be sufficient to keep the Act relevant with increasingly rapid shifts in markets and the 

rise of dominant firms. The Competition Bureau has been calling for amendments to its regime for 

the past decade, yet no substantive changes have been enacted since 2009.133 Only in the past 

months has the federal government manifested any interest in reviewing the current framework. 

On February 7th 2022, a legislative review of the Act was announced and is expected to include 

“discrete changes that ‘would have an immediate and tangible impact for consumers and 

businesses in Canada’ in the coming months, as well as a ‘comprehensive modernization’ of the 

Act to occur over a longer timeframe.”134 This step is incredibly positive. However, if Canada 

hopes to continue to keep up with its international counterparts, it will have to continue its 

willingness to provide recurrent updates to its framework.  

 

B. Compliance 

 

i. The Brussels Effect 

 

The Brussels effect is generally understood as the phenomenon whereby when the EU regulates 

on a particular matter, those regulatory standards commonly become the global standards through 

market forces.135 This is because many companies operating internationally will voluntarily extend 

the European framework to their global operations (due in part to them often being the most 

stringent standards) to streamline costs associated with complying to numerous standards.136  

 

Only large economies can hope to be sources of global standards. However, the EU has achieved 

this effect, not simply for the size of its market, rather for its “institutional architecture that has 

converted its market size into a tangible regulatory influence.”137 In this way, the EU can truly 

transform global markets through the setting of standards in a variety of regulatory areas, such as 

competition, that will inevitably be extended to companies’ regulatory compliance elsewhere.138 
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ii. The Smaller Size of the Canadian Market 

 

Contrary to the EU, which is a large jurisdiction that covers a market base of some 500 million 

people, Canada is a smaller jurisdiction with a population of around 38 million people. As such, 

its international influence is inherently not as strong as that of the EU. Despite this, the Competition 

Bureau has instituted a rather successful compliance regime. Where the EU can often rely on firms 

knowing their rules, and the “exportation” of their rules abroad through the Brussels effect, Canada 

has had to rely on an educative approach to compliance of teaching companies operating within 

its jurisdiction about its regime. To this effect, the Bureau has created a Bulletin that outlines how 

companies operating within Canada can create effective compliance programs.139 The Bureau has 

additionally invested significant time and resources into disseminating this information to various 

stakeholders across the country.140  

 

VI. Lessons for Regulatory Reform 

 

A. What can Canada Learn from the EU? 

 

The most obvious shortcoming of the Canadian regime is in relation to the maximum penalties 

prescribed by the Act. The biggest lesson Canada might learn from the EU is that it should create 

a regime where it can impose fines based on annual turnover. As such, it could levy fines that are 

proportionate to large firms, rather than a simple drop in the bucket—like the Commission can. 

Furthermore, Canada should inspire itself from the EU’s record of levying fines and take an equally 

aggressive approach to enforcement. As Bradford noted, the EU is often willing to take a more 

aggressive stance to enforcement than other jurisdictions, citing the €2.3 billion fine against 

Google for manipulating the market in 2018.141 In the exact same situation, Canada and the US 

did not levy a fine.142 Taking a more aggressive stance would allow Canada to show that 

competition law is indeed a priority; not to mention, a more aggressive stance would force parties 

to take the country’s regime more seriously, which might enhance deterrence and compliance. If 

other jurisdictions are able to levy fines over 150 times greater than your own, that should be cause 

for concern that your system is outdated and in serious need of reform.  

 

Additionally, the EU routinely reviews its competition framework to ensure it is “up to snuff”—

demonstrating a strong willingness to regulate. Canada ought to consider more frequent 

parliamentary reviews of its Act to ensure that it remains relevant as well. These types of review 

would also ensure that the framework is being interpreted in a way that is compatible with 

Parliament’s intent—and not being unduly restricted by the courts’ interpretations. Furthermore, 

by looking to ground-breaking regulatory reforms taking place in Europe, such as the DMA, 

Canada might benefit from the Brussels effect and consider adopting similar provisions to keep its 

regime up-to-date with market forces and new international norms.  
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B. What can the EU Learn from Canada? 

 

The concern that the Commission’s decisions are—to a certain extent—procedurally unfair is 

significant. In the EU model, it can be said that the Commission acts as the “police, prosecutor, 

and judge.” The EU could inspire itself from Canada’s regime if it were looking to improve the 

procedural fairness of its competition framework. Creating a separate, impartial entity to handle 

the adjudicative aspect of competition enforcement, like the Competition Tribunal, would assuage 

many concerns of unfairness, provide parties with greater procedural fairness so they might engage 

with the evidence presented against them before a fine is levied, and ultimately result in a more 

transparent decision-making process. By inspiring themselves from the Canadian Competition 

Tribunal, the Commission could construct their own adjudicative body with procedural rules that 

best fit their needs.  

 

Furthermore, to avoid forcing some Member States to take on a disproportionately higher 

enforcement role, it might be worthwhile for the EU to consider adopting EU-wide criminal 

sanctions for some forms of anticompetitive conduct, as is the case in Canada. According to Wils, 

based on the current European Treaties, the addition of criminal sanctions into the EU’s 

competition regime would be legally possible.143 Criminal provisions might also help the 

Commission improve its leniency program and better deter anticompetitive conduct.  

 

Consequently, by looking to the bifurcated model of Canada’s regime, the EU might inspire itself 

twofold from Canada. First, from the enhanced procedural fairness the Canadian regime has 

crafted through the separation of the enforcement and adjudicative branches; and second, from the 

bifurcation of criminally and civilly reviewable matters.   

 
143 Wils, supra note 115 at 21. 
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A. Figure 1: European Commission Fining Policy Formula  
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