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The Evolution of Judicial Standards:  

Evidence from Litigated Merger Trials 

 

ABSTRACT 

 

Have judicial standards applied to merger challenges become increasingly lenient over time? To 

evaluate this question we first examine developments in merger enforcement over time. We find 

that those developments do not provide an unambiguous answer. Given this ambiguity, the paper 

develops a theoretical model to capture the essence of the interplay among merging firms, antitrust 

authorities and the courts. The model yields clear predictions on shifts in judicial standards from 

the outcomes of both litigated mergers cases and those that settle prior to trial. The paper then 

provides an empirical investigation of litigated merger outcomes based on the population of all 

merger challenges in the United States over 1979-2019. This analysis reveals that judicial 

standards have shifted in favor of the antitrust agencies over time. The probability that merger 

challenges proceed to trial has declined over time while the probability that antitrust agencies win 

trials has increased over time — both results are indicative of judicial standards applied to merger 

challenges that have grown increasingly pro-enforcement over time.  
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The Evolution of Judicial Standards: Evidence from Litigated 

Merger Trials 

 

1. Introduction 

Monday-morning assessments of antitrust merger trial outcomes are common. Critics of a court 

decision blocking a merger may opine that the outcome is an indication that the judiciary has 

become overzealous in its interpretation of the Clayton Act’s prohibition of mergers whose effects 

“may be substantially to lessen competition, or to tend to create a monopoly.”1 At the same time, 

a different adjudicated merger that is allowed to proceed will have critics who argue the judiciary 

has become too lax in its interpretation and application of the Clayton Act. 

Less common are attempts to systematically assess the body of merger outcomes to determine 

actual judicial trends and tendencies. This void has become more salient in recent years as a vocal 

narrative has emerged that suggests the judiciary has become increasingly lax in its oversight of 

potentially anticompetitive mergers over time. Typical of this narrative, Baker and Shapiro (2009) 

criticize what they interpret to be “the too-ready acceptance by some courts and enforcers of 

unproven noninterventionist economic arguments about concentration, entry and efficiencies” (p. 

266).2 Kwoka (2018) further opines that “[t]he judiciary is demanding ever greater proof of 

predicted anticompetitive outcomes. Ideological forces outside the agency have fostered an anti-

antitrust view.” And, more recently, The Economist (2019) suggests that “American antitrust 

regulators and courts have been unforgivably lax”.3  

The narrative of increasingly lax judicial treatment of antitrust challenges to mergers and 

industry consolidation has two threads that are not always identified separately. The first thread 

                                                           
1    15 U.S. Code § 18 
2  See also Yale University’s Thurman Arnold Project, which offers the opinion that “interpretations of U.S. antitrust 

laws have been too lax toward consolidation” and that “Courts have lowered the burden on defendants to rebut 

structural presumption” (footnote omitted). See https://som.yale.edu/faculty-research-centers/centers-

initiatives/thurman-arnold-project-at-yale/antitrust-enforcement-data-0. Kwoka (2017) similarly states that 

“[d]espite the lack of systematic evidence for this concern [that tough merger enforcement standard attacked too 

many benign mergers], it nonetheless made significant inroads in the judiciary and in the enforcement process” 

(p. 15. emphasis added). 
3    See https://www.economist.com/weeklyedition/2019-11-30 (p. 13). 

 

https://som.yale.edu/faculty-research-centers/centers-initiatives/thurman-arnold-project-at-yale/antitrust-enforcement-data-0
https://som.yale.edu/faculty-research-centers/centers-initiatives/thurman-arnold-project-at-yale/antitrust-enforcement-data-0
https://www.economist.com/weeklyedition/2019-11-30
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argues that judicial application of the antitrust laws has been (overly) influenced by the Chicago 

School, with the consequence that antitrust authorities face greater difficulties prevailing in court. 

The second thread argues that the composition of the judiciary itself has changed, with any given 

merger challenge more likely heard by ideologically conservative judges who are less sympathetic 

to antitrust challenges.4 

This paper examines these judicial standard conjectures directly and holistically—via 

historical, theoretical and empirical approaches. Section 2 first describes the historical context 

within which the current narrative has arisen. We find that although this narrative builds upon 

certain  merger enforcement developments over time, a more thorough assessment of the evolution 

of merger enforcement and judicial outcomes yields a more ambiguous interpretation of judicial 

standards than is currently proffered. That is, the current narrative does not provide a clear basis 

upon which to draw conclusions regarding shifts in judicial standards in litigated merger cases. 

Given this ambiguity, Section 3 provides a rigorous theoretical foundation for analyzing the 

essence of the interplay between merging firms, antitrust authorities and the courts. The model 

yields clear predictions on shifts in judicial standards for the outcomes of litigated merger cases 

and for the propensity to settle cases prior to trial. Using this model, Section 4 turns to an empirical 

investigation of merger outcomes utilizing the population of all litigated merger trials in the United 

States over 1979-2020. The empirical estimation, which employs a two-stage bivariate probit 

model with sample selection correction, indicates that—contrary to the current narrative—judicial 

treatment of antitrust merger challenges as become increasingly pro-enforcement over time. The 

final section provides concluding comments. 

2. Background: The Evolution of Merger Enforcement Standards 

Regulation of industry structure and business activities through enforcement of the antitrust laws 

is an important policy tool for protecting consumers and ensuring a well-functioning economy. At 

the federal level, antitrust enforcement in the Unites States is prosecuted by the Antitrust Division 

of the Department of Justice and the Federal Trade Commission (hereafter, the Agencies). The 

Agencies do not, however, have unilateral regulatory authority to impose or enact antitrust 

limitations on firms. Rather, they are constrained by the antitrust laws themselves as interpreted 

                                                           
4  The potential for the evolution of economic and judicial thought—and the evolution of the judiciary itself—to have 

distinct influences on judicial outcomes has been raised. See, e.g., Kovacic (1991). However, the two potential 

influences typically are examined separately. 
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by the courts. Nevertheless, the general language adopted in our common-law-influenced antitrust 

statutes often does not preordain judicial outcomes. Thus, while the language of antitrust laws has 

not changed substantially in recent decades, interpretation of these laws may have evolved, 

potentially influenced by academic developments, Agency policies, and judicial precedent.  

Moreover, in any individual case—owing to the flexibility in the applicable legal standards and 

the leeway afforded to the courts to reach factual and legal conclusions—judges have considerable 

discretion in determining outcomes and articulating their reasoning that led to those conclusions. 

How that discretion is exercised may, in turn, reflect the same influences that affect not only the 

development of the law itself, but also the experiential and ideological priors of the judge(s). 

Against this backdrop, a narrative has emerged which posits that judicial treatment of antitrust 

cases has been heavily influenced in recent decades by academic developments and by the 

evolution of judicial appointments. For these developments to have impacted litigated antitrust 

outcomes is especially plausible given the substantial influence of the Chicago School in the 

antitrust field that emerged beginning in the late 1970s and early 1980s.5 For example, Baker 

(2019) argues that “[s]ome judges were swayed by Chicago arguments, and politicians amenable 

to Chicago critique appointed other judges, so courts soon took up the incremental modification 

of structural-era antitrust rules…Courts also permitted a wider range of factors to rebut the 

presumption of harm due to concentration from horizontal mergers, and, over time, raised the level 

of concentration at which the presumption kicked in” (footnote omitted; p. 44). 

In the specific area of merger enforcement, Ashenfelter, Hosken and Weinberg (2014) opine 

that that Chicago School writings “played an important role in moving horizontal merger policy 

from its strict emphasis on market concentration to its current application as seen both in the 

modern case law and the Horizontal Merger Guidelines” (p. S68). Of particular note, they point to 

three changes in the burdens necessary for the Agencies to prevail in court: (1) the emergent need 

to provide a theory of harm associated with a challenged merger; (2) the new requirement to 

successfully rebut claims that post-merger market forces, such as entry, would eliminate the harm 

from an otherwise anticompetitive merger; and (3) the need to rebut merging parties’ claims of 

offsetting efficiencies to an otherwise problematic merger. The authors argue the consequence of 

these Chicago-induced changes was that “[b]y the late 1980s, the burden of proof required of the 

                                                           
5  For an excellent discussion of merger policy prescriptions in Robert Bork’s influential The Antitrust Paradox, see 

Ashenfelter, Hosken and Weinberg (2014).  
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U.S. antitrust agencies to challenge horizontal mergers had dramatically increased” (footnote 

omitted) and that “[t]his increase in the evidentiary burden placed on the government has 

substantially limited its ability to challenge horizontal mergers” (p. S68).  

 By 2019, the narrative of shifting judicial standards was full-throated. Baker (2019) places 

“shifting judicial views” at the center of the narrative that there has been an erosion in antitrust 

enforcement:  

“[T]here are three factors potentially underwriting the erosion: a weakened economic basis 

for the factual inference of competitive harm from high and increasing concentration, a 

change in judicial views about the error-cost balance at stake, and a change in judicial view 

about overarching policy goals.” Baker (2019) p. 78 (emphasis added). 

In 2020, antitrust enforcement grew into a broader national dialog and led to several 

Congressional hearings. These hearings further advanced the narrative of an increasingly lenient, 

anti-antitrust judiciary. For instance, in a submission to the U.S. House of Representatives 

Judiciary Committee, Baker et al. (2020) argue that the Agencies today face increased burdens to 

prevail because, inter alia, the courts have eroded the “structural presumption” in merger 

challenges, have “been wary of finding anticompetitive effects that are (and perhaps must be) 

demonstrated primarily or entirely with qualitative evidence,” have “raised the practical burden on 

plaintiffs challenging anticompetitive mergers by accepting self-interested testimony of 

defendants’ executives inconsistent with economic reasoning and documentary evidence,” and 

have “insulated acquisitions of potential rivals by dominant firms from challenge by limiting such 

cases to acquisitions of firms that demonstrably plan to enter the market in which the acquiring 

firm competes within a relatively short period of time” (pp. 9-10).  

Similarly, former Assistant Attorney General for Antitrust Bill Baer testified that “[t]he 

legitimate goal of analytically sound and fact-based enforcement has morphed into an overly 

cautious approach by the courts and to some extent by the enforcers themselves” (p. 3), and that 

over the past 20 years “[i]n close cases, the government typically lost or the enforcers never 

brought the case in the first place, out of fear that the courts would rule against and as a result 

make it harder to win the next case” (p. 3). Baer concludes that court merger decisions in recent 

years “hold the government to a near impossible standard” and that “reversing that trend…will go 
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a long way toward addressing criticism of the effectiveness of merger enforcement in the U.S.” 

(pp. 4-5).6 

Merger case law has undoubtedly evolved over time from a period of intense—if not 

exclusive—focus on the consequences of a merger on market shares to a broader consideration of 

the determinants of the merging parties’ likely post-merger performance. This evolution replaced 

simple conclusions based on market structure alone with more complex and sophisticated methods 

often drawn from the economics discipline. At first blush—and as is now popularly argued—these 

shifts have made the tasks of the Agencies more difficult, even though many of them were 

proposed by the Agencies themselves. For instance, the opportunity of merging firms to provide 

evidence that entry into a market will be sufficiently likely and potent as to prevent post-merger 

price increases requires the Agencies to assess and rebut successfully such evidence if they are to 

prevail at trial.  

That said, a more complete assessment of the evolution of merger enforcement reveals several 

developments in recent decades that have strengthened the hand of the Agencies in their 

prosecution of—and likely success with—merger challenges. To fully appreciate these 

developments, it is important to first understand both the foundational role and the evolution of 

the Agencies’ own enforcement policies: most directly, via examination of the Horizontal Merger 

Guidelines (hereafter, HMGs) over time. As enunciated in the initial Department of Justice’s 

Merger Guidelines released in 1968, “[t]he purpose of these guidelines is to acquaint the business 

community, the legal profession, and other interested groups and individuals with the standards 

currently being applied by the Department of Justice in determining whether to challenge corporate 

acquisitions and mergers under Section 7 of the Clayton Act”.7 While the stated purpose of the 

HMGs has not changed markedly over the years, both the analytical tools embedded within the 

Guidelines and their importance in judicial merger opinions have evolved considerably. In 

particular, while language in the HMGs is not binding on the courts,8 judicial opinions in merger 

                                                           
6  Testimony of Bill Baer before the United States House of Representatives Committee on the Judiciary, 

Subcommittee on Antitrust, Commercial , and Administrative Law, Oct1, 2020, available at 

https://docs.house.gov/meetings/JU/JU05/20201001/111072/HHRG-116-JU05-Wstate-BaerW-20201001.pdf. 
7  1968 Merger Guidelines, U.S. Department of Justice, available at:  https://www.justice.gov/archives/atr/1968-

merger-guidelines. 
8  Federal Trade Commission v. PPG Industries, Inc. 798 F.2d 1500 (D.C. Cir. 1986), footnote 4. Decided Aug 22, 

1986.  

https://docs.house.gov/meetings/JU/JU05/20201001/111072/HHRG-116-JU05-Wstate-BaerW-20201001.pdf
https://www.justice.gov/archives/atr/1968-merger-guidelines
https://www.justice.gov/archives/atr/1968-merger-guidelines
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cases have increasingly and favorably incorporated HMG language and concepts.9 The most recent 

2010 version of the HMGs recognizes their potential influence on the courts, stating that “[t]hey 

may also assist the courts in developing an appropriate framework for interpreting and applying 

the antitrust laws in the horizontal merger context.”10 Indeed, over 90 percent of post-2010 merger 

opinions make direct reference to the HMGs.11 

Given this growing role of the HMGs on the courts, their introduction of new tools and methods 

over time have plausibly played an important role in the evolution of court standards in litigated 

merger cases.12 These changes have not unequivocally increased the burden for the Agencies to 

prevail in litigated merger challenges, but instead have often cut the other way. Several changes 

that may have facilitated successful merger challenges are particularly notable.  

First, beginning in 1992 the HMGs broadened the toolkit for the Agencies to challenge—and 

for the courts to block—proposed mergers by articulating the potential for mergers to harm 

competition by the unilateral post-merger behavior of the surviving firm, independent of any 

change in post-merger collusive tendencies. This expansion by the Agencies to consider 

anticompetitive post-merger threats from unilateral effects was seen as “a paradigm shift in merger 

analysis” (Baker, 1997). Since the initial introduction of unilateral effects, the HMGs have 

subsequently identified or expanded several additional means by which anticompetitive harm may 

arise from unilateral effects. For example, the 2010 HMGs expand the discussion of unilateral 

                                                           
9  Greene (2006) finds that with each iteration, the merger guidelines have gained more influence in judicial opinions 

in merger cases.   
10  Horizontal Merger Guidelines, U.S Department of Justice and the Federal Trade Commission, August 19, 2010, 

available at https://www.justice.gov/atr/horizontal-merger-guidelines-08192010. 
11  Authors’ calculation. For a detailed discussion of how the 2010 HMGs have been received by the federal courts, 

see Shapiro and Shelanski (2021). The authors review all judicial decisions in merger cases from 2000 to 2020, 

and find that the 2010 HMGs have been “well accepted by the courts …  In particular, we find that the richer 

explanation of how the Agencies use qualitative and quantitative evidence to assess competitive effects has 

favorably influenced the case law and strengthened merger enforcement” (p. 53).  They observe that the 2010 

Guidelines “had the strongest effect on the case law in the area of unilateral effects …  The case law now exhibits 

much greater receptivity to a government showing that the merger will lead to higher prices due to the loss of direct 

competition between the two merging firms. The courts have also followed the 2010 Guidelines by more willingly 

defining markets around targeted customers” (p. 51).  Shapiro and Shelanski find “no instances in which the courts 

rejected any of the 2010 innovations. Nor do we find any instance in which any aspect of the 2010 HMGs – notably 

the reduced emphasis on market definition or the higher HHI thresholds – created an impediment for the DOJ or 

the FTC in bringing or proving a case in court” (p. 78). 

12  Shapiro and Shelanski (2021) observe that the courts’ embrace of the 2010 HMGs “has been similar to past judicial 

responses to changes in the Guidelines: Courts generally accept the analytical methods that the Guidelines describe; 

show respect to the experience of the DOJ and the FTC that lies behind the Guidelines changes; but still ground 

their decisions in principles established by judicial precedent. This is how the Guidelines gradually influence the 

evolution of the case law” (p. 53). 

https://www.justice.gov/atr/horizontal-merger-guidelines-08192010
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effects in prior versions to include auction settings, capacity manipulation, and harm resulting from 

reduced innovation and product variety. In short, the Agencies successfully began employing new 

unilateral theories of harm which has led to firms abandoning mergers, to consent decrees and to 

government victories in courtrooms.13 

Second, in contrast to the 1968 HMGs that did not reference entry conditions for the 

consideration of horizontal mergers, the 1982 HMGs afforded merging parties the opportunity to 

defend their merger by appealing to “easy” entry. However, the ability of merging parties to offer 

an “easy entry” defense of an otherwise problematic merger was tightened in the 1992 HMGs 

which required that post-merger entry be “timely, likely and sufficient” to deter anticompetitive 

price increases.14 For each of these qualifiers, successive iterations of the HMGs have provided 

specific tests that must be passed for entry to be judged “so easy that the merged firm and its 

remaining rivals in the market, either unilaterally or collectively, could not profitably raise price 

or otherwise reduce competition compared to the level that would prevail in the absence of the 

merger.”15 Moreover, these tests of the timeliness, likelihood, and sufficiency of entry have 

subsequently been widely adopted by the courts—effectively raising the judicial bar for merging 

parties to demonstrate that ease of entry will successfully mitigate post-merger tendencies for price 

increases.16 

                                                           
13  As early as 1996, the FTC advanced unilateral theories of harm that led to merger abandonments (e.g., 

https://www.ftc.gov/public-statements/1996/08/unilateral-competitive-effects-theories-merger-analysis). Courts 

too have found unilateral theories of harm to be useful in opinions blocking proposed mergers. See, e.g., FTC v. 

Swedish Match, 131 F. Supp. 2d 151, 169 (D.D.C. 2000) (indicating that “...the weight of the evidence 

demonstrates that a unilateral price increase by Swedish Match is likely after the acquisition because it will 

eliminate one of Swedish Match's primary direct competitors.”). See also United States v. Bazaarvoice, Inc., Case 

No. 13-cv-00133, 2014 WL 203966, at *184 (N.D. Cal. 2014) (in which the DOJ advanced a unilateral theory of 

harm and the court accepted this theory, stating “[t]he merger of Bazaarvoice and PowerReviews is likely to result 

in significant anticompetitive unilateral effects.”). This is not to say that the Agencies have succeeded with all 

unilateral effects cases [see e.g., United States v. Gillette Co., 828 F. Supp. 78, 84 (D.D.C. 1993)], but rather only 

that, as posited by Hovenkamp (2009), “[I]n a great many cases unilateral effects may be more readily capable of 

proof than is the likelihood of collusion.” (p.20)  
14  Horizontal Merger Guidelines, U.S. Department of Justice and the Federal Trade Commission, April 2, 1992, p. 

25. 
15  Horizontal Merger Guidelines, U.S. Department of Justice and the Federal Trade Commission, August 19, 2010, 

p. 28. 
16  See for instance, United States v Aetna Inc., 240 F. Supp. 3d 1, (D.D.C. 2017); United States v. Energy Sols, Inc., 

265 F. Supp. 3d 415 (D. Del. 2017); United States v. H&R Block, Inc., 833 F. Supp. 2d 36, 73 (D.D.C. 2011); and 

FTC v. Cardinal Health, 12 F. Supp. 2d 34 (D.D.C. 1998). All of these opinions explicitly rely upon the HMGs’ 

“timely, likely and sufficiency” language as the standard for judging whether entry is sufficiently easy to deter the 

merging firms from raising prices after the merger.  

https://www.ftc.gov/public-statements/1996/08/unilateral-competitive-effects-theories-merger-analysis
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Third, judicial standards have—perhaps nominally but not in substance—created potential 

burdens for the Agencies in the area of “efficiencies.” Like entry, an efficiencies-based defense of 

a proposed merger was not anticipated in the earliest incarnation of the HMGs. However, the mere 

fact that the 1982 HMGs recognized the potential for an efficiencies defense to an otherwise 

problematic merger may not unequivocally have raised the Agencies’ burdens. Indeed, after 

opening the door to an efficiencies defense, subsequent HMGs required that efficiencies be 

merger-specific, verified, and not the product of anticompetitive reductions in output or quality. 

(Kwoka, 2015) Similarly, as early as 1991, a federal appeals court had ruled that “[o]f course, once 

it is determined that a merger would substantially lessen competition, expected economies, 

however great, will not insulate the merger from a [S]ection 7 challenge.”17 More recently, the 

Court of Appeals for the District of Columbia has confirmed the high burden imposed on merging 

parties to successfully mount such a defense, ruling that efficiencies must: (1) offset the likely 

harm to competition; (2) be merger-specific; (3) be verifiable; (4) not arise from anticompetitive 

effects; and (5) ultimately be passed on to consumers.18 Indeed, the DC Court of Appeals went so 

far as to opine that “[d]espite…widespread acceptance of the potential benefits of efficiencies as 

an economic matter…it is not at all clear that they offer a viable legal defense to illegality under 

Section 7.”19 Collectively, the tightened language from the HMGs and from the courts raise the 

practical question of how successful merging firms can be in their efficiency-based claims. 

Consequently, it is far from clear that the mere possibility of an efficiencies defense has raised the 

judicial burden faced by the Agencies in litigated merger cases in recent years; instead, the 

language around efficiencies in the HMGs and in court opinions appear to have been evolving 

toward an increasing burden faced by merging firms.  

Fourth, successive HMG iterations and court opinions have added a variety of new economic 

tools by which the Agencies and the courts may advance theories of harm to more successfully 

block problematic mergers. For example, the 2010 HMGs provide that the agencies may employ 

direct evidence (either historical events or “natural experiments”) such as the “impact of recent 

mergers, expansion, or exit in the relevant market.”20 Additionally, the 2010 HMGs include 

                                                           
17  FTC v. Univ. Health, Inc. 938 F. 2d 1206 (11th Cir. 1991). 
18  United States v. Anthem, Inc., 855 F.3d 345 (D.C. Cir. 2017). 
19  Id. at 353. 
20  This approach was employed by the Department of Justice in a recent successful merger challenge: United States 

v. EnergySols, Inc. 265 F. Supp. 3d 415 (D. Del. 2017). In that case, the price-reducing effects of a recent entry 
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language indicating that the positioning of individual firms within a market is important – beyond 

their size – as the Agencies consider merger challenges. Specifically, the HMGs indicate that “[t]he 

extent of direct competition between the products sold by the merging parties is central to the 

evaluation of unilateral price effects” (p. 20).  This focus on the extent to which merging parties 

are direct rivals within a market has provided the Agencies a new vehicle to successfully challenge 

mergers.21 Similarly, the HMGs now identify a method for diagnosing post-merger upward pricing 

pressure that “need not rely on market definition or the calculation of market shares and 

concentration” (p. 21). To date, the Agencies have not pursued this approach in merger litigation, 

but this potential to – in some circumstances – circumvent the rigorous and often controversial 

market definition process offers an expedited path for the Agencies in merger litigation. Yet 

another new HMGs tool successfully employed in court by the Agencies stems from bargaining 

theory. In particular, the HMGs now indicate that “[a] merger between two competing sellers 

prevents buyers from playing those sellers off against each other in negotiations. This alone can 

significantly enhance the ability and incentive of the merged entity to obtain a result more 

favorable to it, and less favorable to the buyer, than the merging firms would have offered 

separately absent the merger” (p. 22).  Although the success of this theory in court has been 

mixed,22 it has expanded and arguably enhanced the Agencies’ ability to prevail in court. 

In addition to evolution of the HMGs, court opinions themselves have evolved in ways that 

sometimes have strengthened the hands of the Agencies in merger challenges. For example, in 

FTC v. HJ Heinz Co., 116 F. Supp. 2d 190 (D.D.C. 2000), the Court of Appeals for the District of 

Columbia indicated that generic claims of structural market barriers to collusion (such as the need 

for cartel members to agree on price and output, post-cartel incentives for participants to defect 

from such agreements by expanding output, and difficulties in sustaining collusive prices when 

firms cannot readily identify other firms’ prices) are insufficient to rebut the “normal presumption” 

                                                           
into the relevant market were employed to infer that the elimination of the new competitor through merger would 

correspondingly lead to post-merger price increases. 
21  United States v. Anthem, Inc. 236 F. Supp. 3d 171 (D.D.C. 2017). 
22  Bargaining theory was employed in both Anthem [Anthem, Inc., 855 F.3d 345 (D.C. Cir. 2017)] and AT&T-Time 

Warner [United States v. AT&T, Inc., 916 F.3d 1029 (D.C. Cir. 2019)], with the Agencies prevailing in the former 

and losing in the latter. Even in this latter case, however – which involved a vertical merger -- the court endorsed 

the legitimacy of the Agencies’ new bargaining theory: “... the record shows that the district court accepted the 

Nash bargaining theory as an economic principle generally but rejected its specific prediction in light of the 

evidence that the district court credited.” United States v. AT&T, Inc., 916 F.3d 1029, 1039 (D.C. Cir. 2019)]. 

United States v. AT&T, Inc., 916 F.3d 1029, 1039 (D.C. Cir. 2019). 
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that increased market concentration raises both the incentive and ability for post-merger behaviors 

to increase prices. Similarly, the courts have increasingly embraced the proposition that mergers 

that substantially reduce or eliminate direct competition between close competitors often result in 

a lessening of competition.23 Additionally, the Supreme Court has fortified the limitations that may 

be applied successfully for merging parties to claim a “state action” immunity defense to an 

otherwise anticompetitive merger.24  

A further evolution within the courts involves a concern that arose from the Baker Hughes 

decision.25 In that case, the court seemed to infer that the stronger the prima facie structural case 

presented by the Agencies in merger litigation, the more robust should be the defendants’ ability 

to rebut that showing (Hovenkamp and Shapiro, 2018). To the extent that the Baker Hughes case 

raised the possibility of such a standard-setting shift for the courts, any such implication was put 

to rest in 2017 when the DC Court of Appeals indicated that “[t]he more compelling the prima 

facie case, the more evidence the defendant must present to rebut it successfully.”26  

Finally, the narrative regarding shifting judicial standards often points to a weakening of the 

“structural presumption”—first established in United States v Philadelphia National Bank.27 In 

this case, the Court indicated that “a merger which produces a firm controlling an undue percentage 

share of the relevant market, and results in a significant increase in the concentration of firms…is 

so inherently likely to lessen competition substantially that it must be enjoined in the absence of 

evidence clearly showing that the merger is not likely to have such anticompetitive effect.”28 As 

enunciated by Baker and Shapiro (2008), the structural presumption was argued to have been 

substantially weakened as “Courts and enforcers today place less weight on market structure, pay 

                                                           
23  See Anthem, supra note 18, which cites both Staples I, 970 F. Supp. 1066, 1083 (D.D.C. 1997) and Staples II, 190 

F. Supp. 3d 100, 131 (D.D.C. 2016) in finding that “the elimination of a particularly aggressive competitor in a 

highly concentrated market [is] a factor which is certainly an important consideration when analyzing possible 

anti-competitive effects.” And, as affirmed in Anthem “this is true even where the merging parties are not the only 

two, or even the two largest, competitors in the market.” (citations omitted) 
24  See FTC v. Phoebe Putney Health Sys., 568 U.S. 216 (2013): the “state action” doctrine provides, subject to 

limitations, antitrust exemption to states and municipalities in situations in which they clearly articulate and 

actively supervise firms’ behaviors which would otherwise be anticompetitive. For a more complete discussion of 

the state action doctrine, see Areeda, Kaplow and Edlin (2013). 
25  United States v. Baker Hughes, Inc. 908 F.2d 981 (D.C. Cir. 1990). 
26  Anthem, supra note 18 at 349-50. 
27  374 U.S. 321 (1963). 
28  Id. at 363. 
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closer attention to possible expansion by smaller suppliers and entry by new ones, and exhibit less 

hostility to merger efficiencies” (p. 29).  

Yet, while both the HMGs and the courts have expanded their assessment of the competitive 

implications of mergers beyond an exclusive look at market share effects, the evolution of litigated 

merger opinions makes abundantly clear that the structural presumption remains central in merger 

analysis. Indeed, under a burden-shifting precedent established in the Baker Hughes case, once the 

Agency has shown that a merged firm controls an undue share of the relevant market and would 

result in a significant increase in market concentration, a “presumption” exists that the merger will 

substantially lessen competition.29 Once this presumption is established, the burden shifts to the 

merging parties to rebut the presumption.30 The practical implication of this burden-shifting can 

be quite important in practice as, once met, the difficulty the merging parties (Agencies) face in 

securing a favorable ruling is elevated (reduced). Indeed, we are unaware of any litigated merger 

case employing this now standard burden-shifting framework in which the government did not 

successfully “shift the burden” in court.31  

In summary, while recent assessments of merger enforcement have emphasized increasing 

hurdles in the judicial burdens faced by the Agencies, other shifts have occurred that arguably 

enhanced the ability of the Agencies to prevail in merger challenges. Consequently, the question 

of whether shifts in judicial standards have increased – on net – the burdens faced by the Agencies 

in court remains indeterminate and one best resolved by theoretical framing and empirical analysis. 

It is to those efforts that we turn.  

                                                           
29  Heinz, 246 F. 3d at 715.  
30  See Anthem, Inc. 236 F. Supp. 3d 171 (D.D.C. 2017); Baker Hughes, Inc., 908 F.2d at 982. Notably, the structural 

presumption established through judicial opinions is reflected in language in the 2010 HMGs, which state “Mergers 

that cause a significant increase in concentration and result in highly concentrated markets are presumed to be 

likely to enhance market power, but this presumption can be rebutted by persuasive evidence showing that the 

merger is unlikely to enhance market power.” (p. 3) 
31  Perhaps for this reason, Hovenkamp and Shapiro (2019) conclude that the structural presumption is “alive and 

well.” (p. 2014) In addition, although Shapiro and Shelanski (2021) observe that the 2021 HMGs raised the HHI 

thresholds that trigger a presumption of harm, they find no evidence that the Guidelines weakened the structural 

presumption. Rather, they conclude that the Guidelines “made it easier for the government to establish the 

presumption” by making it harder for parties to undermine the government’s market definition. “Indeed, in almost 

every case where the government establishes the structural presumption, the government wins” (p. 60).  Shapiro 

and Shelanski also find no indication that the higher HHI thresholds have caused the Agencies to tolerate higher 

market shares. Comparing litigated mergers in 2000-2010 vs. 2010-2020, the authors find no increase, but rather 

a modest decrease, in the HHI levels alleged by the government (p. 64). 
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3. Model 

As described in the previous section, a narrative has arisen regarding changes in U.S. merger 

enforcement outcomes over time, which are attributed the influence of the Chicago School and the 

evolving composition of the federal judiciary. The evolution of antitrust tools, presumptions, case 

law and outcomes, however, make the ultimate veracity of the narrative an empirical question. 

This empirical question is complicated by at least two considerations. First, the primary variable 

of interest – shifts in judicial standards – is not directly measureable and often difficult to observe. 

Second, an influential article by Priest and Klein (1983) establishes an expectation that litigated 

outcomes in legal disputes will exhibit an even split—with plaintiffs winning half the cases and 

defendants winning half the cases. This conclusion reflects the fact that litigated cases are not a 

random draw of all lawsuits filed. Instead, selection effects can narrow cases that actually proceed 

to the litigation stage to cases that are most likely to “go either way.” Importantly, this 50/50 result 

has been interpreted to be independent of the stringency of – or shifts in – the judicial standard. To 

the extent that the Priest and Klein prediction holds, any informational value from trends in 

litigated case results is lost. Rather, deviations from 50/50 win-loss rates or trends in litigated 

outcomes over time are viewed to arise from different litigant views of likely court outcomes, 

asymmetries in benefits and costs to litigants, or just random errors. 

Our task is nominally parallel to Klerman and Lee (2014, 2018) and Lee and Klerman 

(2016) who, in the context of a settlement model, show that incomplete settling can produce 

situations in which valuable information about shifts in judicial standards arise from empirically-

observed judicial outcomes. We derive a corresponding conclusion in a related but distinct model 

that is designed to capture key elements of merger review policies, which differ both structurally 

and practically from canonical models of settlement. We modify the standard settlement model in 

three primary respects to render it more relevant in the study of antitrust policy. First, unlike the 

standard settlement model, the plaintiff in our model (viz., the Agency) must decide whether to 

legally challenge a proposed merger. That is, rather than taking the primary action (e.g., an 

accident) as given, we allow the action (whether and how to pursue a merger challenge) to be 

endogenous.32 Second, we depart from the standard presumption of directly opposing interests of 

                                                           
32  Similarly, other studies (e.g., Shavell, 1982) extend the basic settlement model by allowing the plaintiff’s decision 

about whether to bring suit to be endogenous. 
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two potential litigants by introducing an antitrust authority that seeks to maximize social welfare 

whereas the merging parties seek to maximize profit. Third, we allow the antitrust authority to 

identify merger remedies (e.g., asset divestitures) that mitigate the social harm from proposed 

mergers.  

 Our analysis bears some resemblance to Waldfogel’s (1995) analysis in that we both draw 

conclusions about court standards from observed trial rates and court outcomes. However, our 

analyses have important differences. In Waldfogel’s model, a plaintiff and a defendant receive 

distinct, imperfect information about the quality of the plaintiff’s case and the prevailing court 

standard. The two parties then announce their proposed terms of settlement. Settlement occurs if 

and only if the settlement payment the defendant offers exceeds the settlement payment the 

plaintiff demands.33 Variations in trial rates and court outcomes in Waldfogel’s model are driven 

by asymmetries in the payoffs the two potential litigants face if they proceed to trial and by 

differences in their assessments of the likelihood of prevailing in court. In our model, variations in 

trial rates and court outcomes are determined by the known judicial standard, by the known 

efficacy of the court in assessing the social harm a proposed merger would impose, and by the 

relationship between this social harm and the private profitability of the merger. In addition, in our 

model, a third party investigates proposed mergers and fashions remedies that would eliminate the 

associated social harm.34 

Our formal model considers the activities of a court, an antitrust authority (𝐴), and the parties 

to a potential merger (𝑀). We describe the model in three steps. First, we review the court’s 

operation. Second, we describe 𝐴’s activities. Finally, we characterize 𝑀’s behavior. 

If a proposed merger is challenged in court, the court proceeding generates a signal 𝑠 ∈ [𝑠, 𝑠] 

about the social harm ℎ ∈ [ℎ, ℎ] the proposed merger would generate. This harm might reflect, for 

example, the amount by which the proposed merger would reduce consumer welfare by facilitating 

higher prices for 𝑀’s products. ℎ can be negative, reflecting the fact that synergies can enable 

merging parties to set lower prices or deliver higher levels of product quality.35 

                                                           
33  Waldfogel (1995) shows that Priest and Klein’s (1984) model does not necessarily predict that plaintiffs and 

defendants typically will prevail in court with equal likelihood, regardless of the prevailing court standard. 
34  Waldfogel (1998) finds that models of divergent expectations with settlement (e.g., Priest and Klein, 1984; 

Waldfogel 1995) better explain observed data than do models in which one potential litigant has better information 

than the other about the likelihood the plaintiff will prevail in court.  
35  A merger might also increase welfare by motivating non-merging parties to compete more vigorously. 
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Higher realizations of the court signal indicate that the proposed merger is likely to impose 

relatively pronounced social harm. Consequently, the court prohibits a merger if the signal 

generated during the court proceeding exceeds a specified threshold, �̂�. Otherwise, the court 

permits the proposed merger to proceed. Thus, �̂� can be viewed as the stringency of the court’s 

standard in reviewing proposed mergers. A smaller value of �̂� denotes a more stringent standard 

in the sense that the court is more likely to prohibit a proposed merger as �̂� declines, ceteris 

paribus.  

The association between the court signal and the actual social harm from a merger is captured 

by 𝐹(𝑠|ℎ), the distribution function for 𝑠, given ℎ.  𝑓(𝑠|ℎ) is the corresponding conditional density 

function.36 We assume  
𝜕𝐹(�̂� |ℎ)

𝜕ℎ
 < 0 for all �̂� ∈ (𝑠, 𝑠) and ℎ ∈ [ℎ, ℎ], so the probability of a court 

signal below the threshold �̂� declines as ℎ increases. Intuitively, as the actual harm a proposed 

merger would cause increases, the likelihood the court will approve the proposed merger declines, 

holding the prevailing judicial standard constant. In this sense, the court signal is informative (but 

not perfectly informative) about the social harm the proposed merger would actually cause if it 

were consummated. 

𝑔(ℎ) denotes the density function for ℎ and 𝐺(ℎ) denotes the corresponding distribution 

function. Variation in ℎ can arise from several factors, including the prevailing industry structure, 

the price elasticity of demand for 𝑀’s products, and potential synergies in 𝑀’s operations. We 

assume 𝑔(ℎ) and 𝐺(ℎ) are not affected by the court’s choice of �̂�. Thus, the variation in the social 

harm from potential mergers is presumed to be driven primarily by industry characteristics (e.g., 

structure and potential synergies) rather than by the strategic choices of potential merging parties, 

which in turn might be affected by �̂�.37 

The mergers that entail the greatest social harm are the most profitable for 𝑀. This positive 

association between ℎ and 𝜋(ℎ) arises naturally when, for example, a merger enhances the ability 

of the merging parties to increase prices profitably. Formally, we assume 𝜋′(ℎ) ≥ 0 for all ℎ ∈

                                                           
36  𝑓(∙) is assumed to have strictly positive support on [𝑠, 𝑠] for all ℎ ∈ [ℎ, ℎ]. 𝐹(∙) is assumed to be continuously 

differentiable for all 𝑠 ∈ [𝑠, 𝑠] and ℎ ∈ [ℎ, ℎ]. 
37  Empirical findings support the assumption that 𝑔(ℎ) does not vary with �̂�. Clougherty and Seldeslacht (2013) 

report that changes in the likelihood of prevailing in court do not affect merger frequency or composition. 

Similarly, Macher and Mayo (forthcoming) find that changes in merger enforcement intensity (i.e., the propensity 

of Agencies to challenge mergers) do not alter the frequency of mergers.  
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[ℎ, ℎ], where 𝜋(ℎ) is the incremental profit 𝑀 would derive from a merger that generates social 

harm ℎ in the absence of any action to mitigate the harm (e.g., asset divestiture).  

We now describe the operations of the antitrust authority (𝐴). 𝐴 investigates every proposed 

merger. In the course of its investigation, 𝐴 learns the magnitude of the social harm the merger 

would cause if it were permitted to proceed as proposed. 𝐴 announces it will contest in court any 

proposed merger that would impose social harm (ℎ > 0). In doing so, 𝐴 also specifies how the 

proposed merger could be modified to eliminate the associated social harm. Formally, 𝐴 specifies 

a merger remedy that reduces ℎ to 0. 𝐴 does not contest a proposed merger when 𝑀 implements 

the identified remedy, thereby eliminating the social harm from the proposed (modified) merger. 

If 𝑀 declines to implement the remedy, 𝐴 challenges any proposed merger for which the associated 

(unmitigated) harm is positive (ℎ > 0). When 𝑀 implements the remedy, its incremental profit 

from the (modified) merger is 𝜋(0). This profit can be positive, perhaps because the merger as 

modified by the remedy still generates synergies that reduce costs, thereby increasing profit even 

in the absence of price increases. 

We now analyze 𝑀’s choice between implementing the remedy or proceeding to court. To do 

so, let 𝐵(ℎ, �̂�) denote 𝑀’s expected private benefit from proceeding to court, given ℎ and �̂�. This 

expected benefit is the difference between: (i) the product of the probability the merger is approved 

(because the court signal does not exceed �̂�) and 𝑀’s incremental profit from the merger; and (ii) 

𝑀’s cost of participating in a court proceeding, 𝐾𝑀 > 0. Formally: 

𝐵(ℎ, �̂�)  =  𝐹(�̂� |ℎ) 𝜋(ℎ) −  𝐾𝑀.                                                (1) 

Let ℎ̃ denote the value of ℎ at which 𝑀 is indifferent between proceeding to court and 

implementing the remedy identified by 𝐴. Formally, ℎ̃ is defined by:38 

𝐵(ℎ̃, �̂�)  =  𝜋(0).                                                          (2) 

                                                           
38  Equation (2) considers the case in which 𝜋(0) ≥ 0, so 𝑀’s incremental profit from the modified merger as 

proposed by 𝐴 (with ℎ = 0) is at least as great as the profit 𝑀 would secure if it decided not to pursue the merger. 

If 𝜋(0) < 0, then 𝑀 prefers to abandon the merger rather than proceed with the modified merger. In this case, ℎ̃ 

can be defined by 𝐵(ℎ̃, �̂�) = 0 and interpreted as the value of ℎ at which 𝑀 is indifferent between proceeding to 

court and abandoning the modified merger. More generally, ℎ̃ can be defined by 𝐵(ℎ̃, �̂�) = max  { 0, 𝜋(0) } and 

interpreted as the value of ℎ at which 𝑀 is indifferent between proceeding to court and either abandoning the 

modified merger or implementing the modified merger, whichever is more profitable. The key qualitative 

conclusions drawn below persist under this more general formulation. Merger abandonment is not modeled 

formally for expositional ease. 
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To determine how a change in the court standard (�̂�) affects 𝑀’s decision about whether to proceed 

to court, we differentiate equation (2) to obtain: 

𝜕𝐵(ℎ̃,�̂�)

𝜕ℎ̃
 𝑑ℎ̃  +  

𝜕𝐵(ℎ̃,�̂�)

𝜕�̂�
 𝑑�̂�  =  0       ⇒       

𝑑ℎ̃

𝑑�̂�
 =  −

𝜕𝐵(ℎ̃,�̂�)/𝜕�̂�

𝜕𝐵(ℎ̃,�̂�)/𝜕ℎ̃
 .                          (3) 

Because 𝑀 only pursues mergers for which 𝜋(∙) > 0, equation (1) implies: 

𝜕𝐵(ℎ̃,�̂�) 

𝜕�̂�
 =  𝑓(�̂� | ℎ̃)  𝜋(ℎ̃)  >  0; and                                                       (4) 

𝜕𝐵(ℎ̃,�̂�)

𝜕ℎ̃
 =   

𝜕𝐹(�̂� | ℎ̃)

𝜕ℎ̃
 𝜋(ℎ̃)  +  𝐹(�̂� | ℎ̃)  𝜋′(ℎ̃).                                          (5) 

Equation (4) states that 𝑀’s expected benefit from proceeding to court (𝐵(∙)) declines as the 

court standard becomes more stringent (pro-enforcement) (i.e., as �̂� declines), holding ℎ constant. 

The more stringent standard reduces the likelihood that 𝑀 prevails in court, which reduces 𝐵(∙). 

Equation (5) indicates that ℎ has two effects on 𝐵(∙). First, an increase in ℎ reduces the 

likelihood that 𝑀 prevails in court because court signals below �̂� become less likely. Second, if 

 𝜋′(ℎ) > 0, an increase in ℎ increases 𝑀’s profit from the merger (if approved). These two 

countervailing effects imply that, in principle, 𝐵(∙) can either increase or decline as ℎ increases. 

The ensuing analysis focuses on the setting in which 𝐵(∙) increases with ℎ (so  
𝜕𝐵(ℎ,�̂�)

𝜕ℎ
> 0  for 

all ℎ ∈ [ℎ, ℎ]).39 This setting prevails when, for example, 𝑀’s incremental profit from the merger 

is highly correlated with the social harm from the merger (so 𝜋′(ℎ) is relatively large) and the 

outcomes of court proceedings exhibit considerable randomness (so | 
𝜕𝐹(�̂� |ℎ)

𝜕ℎ
 | is relatively small). 

As ℎ increases under these circumstances, 𝑀’s payoff when it prevails in court increases more 

rapidly than its probability of prevailing in court declines. Consequently, 𝑀’s expected private 

benefit from proceeding to court increases as ℎ increases. 

To rule out the uninteresting (and empirically irrelevant) case in which no proposed merger 

ever proceeds to court, we assume 𝐵(ℎ, �̂�) > 𝜋(0). This assumption simply states that for the most 

profitable potential merger, 𝑀’s expected private benefit from proceeding to court exceeds its 

profit from implementing the remedy.40  

                                                           
39  Macher et al. (2021) analyze the setting in which 

𝜕𝐵(ℎ,�̂�)

𝜕ℎ
≤ 0 for all ℎ ∈ [ℎ, ℎ]. 𝑀 always implements the remedy 

and never proceeds to court in this (empirically irrelevant) setting. 

40  If 𝐵(ℎ, �̂�) < 𝜋(0), 𝑀 accepts the proposed remedy for all ℎ ∈ [0, ℎ]. 
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The timing in the model is as follows. After �̂� is established, 𝑀 learns the profit a potential 

merger would generate (𝜋(∙)) and the associated social harm (ℎ). If 𝜋(ℎ) > 0,  𝑀 announces its 

intention to undertake the merger.  𝐴 then investigates the proposed merger and learns ℎ. 𝐴 declines 

to challenge the merger if ℎ ≤ 0. If ℎ > 0, 𝐴 identifies a remedy that would eliminate the social 

harm from the merger. 𝐴 also signals its intention to challenge the merger in court if 𝑀 does not 

implement the remedy. Next, 𝑀 decides whether to implement the remedy (and thereby secure 

profit 𝜋(0)) or proceed to court. Finally, if 𝑀 proceeds to court, the court proceeding generates 

signal 𝑠. The merger is approved if 𝑠 ≤ �̂�. The merger is precluded if 𝑠 > �̂�. 

Because 𝑀’s expected private benefit from proceeding to court increases with ℎ,  𝑀 proceeds 

to court rather than implementing the remedy once ℎ (and thus 𝜋(ℎ)) becomes sufficiently large 

that the expected payoff from proceeding to court outweighs the litigation costs (𝐾𝑀). This 

observation is stated formally in Finding 1. 

Finding 1.  𝑀 implements the remedy if  ℎ ∈ (0, ℎ ̃] whereas 𝑀 proceeds to court if  ℎ ∈ ( ℎ̃, ℎ ]. 

Proof. Because 𝑀’s expected private benefit from proceeding to court increases as ℎ increases, 

equations (1) and (2) imply: 

                                    𝐵(ℎ, �̂�)  <  𝐵(ℎ̃, �̂�)  =  𝜋(0)   for  ℎ ∈ (0, ℎ̃)  and  

      𝐵(ℎ, �̂�)  >  𝐵(ℎ̃, �̂�)  =  𝜋(0)   for  ℎ ∈ ( ℎ̃, ℎ ].                                         (6) 

Equation (6) implies that 𝑀’s expected payoff is higher: (i) when it implements the remedy than 

when it proceeds to court if ℎ ∈ (0, ℎ̃); and (ii) when it proceeds to court than when it implements 

the proposed remedy if ℎ ∈ (ℎ̃, ℎ].  ∎ 

Figure 1 depicts 𝑀’s expected payoff, 𝐸{Π(ℎ)}, as a function of ℎ. The figure reflects the facts 

that: (i) the proposed merger is not challenged, so 𝑀’s payoff is 𝜋(ℎ), if ℎ ∈ [ ℎ, 0]; (ii) 𝜋′(ℎ) ≥

0; (iii) 𝑀 implements the remedy and thereby secures payoff 𝜋(0) if  ℎ ∈ (0, ℎ̃ ]; and (iv) 𝑀 

proceeds to court if ℎ ∈ ( ℎ̃, ℎ ]; and (v) 𝐵(ℎ, �̂�) increases with ℎ. 
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           Figure 1.  M’s Expected Payoff, 𝑬{𝚷(𝒉)}, as Social Harm 𝒉 Varies. 

We seek to determine how changes in the stringency of the court standard (�̂�) affect the 

likelihood that 𝑀 proceeds to court and the likelihood that 𝑀 prevails in court. Finding 2 reports 

that 𝑀 becomes less likely to proceed to court (i.e., ℎ̃ increases) as the court standard becomes 

more stringent or pro-enforcement (i.e., as �̂� declines). 

Finding 2.   
𝑑ℎ̃

𝑑�̂�
 < 0  for all  ℎ̃ ∈ (ℎ, ℎ). 

Proof. The conclusion follows directly from equations (3) and (4) because  
𝜕𝐵(ℎ,�̂�)

𝜕ℎ
 >  0  for all ℎ ∈

[ ℎ, ℎ ].  ∎ 

Finding 2 holds because a more stringent standard reduces the likelihood that 𝑀 prevails in 

court, holding ℎ constant. Therefore, as �̂� declines, 𝑀 will only proceed to court if it anticipates a 

larger profit when it prevails in court. 𝑀 anticipates a larger such profit when ℎ (and thus 𝜋(ℎ)) 

increases. 

Figure 2 illustrates Finding 2. The 𝐵(ℎ, �̂�𝑐) curves in the figure slope upward because 𝐵(ℎ, �̂�) 

increases with ℎ. Equation (4) implies that 𝐵(ℎ, �̂�) declines as the court standard becomes more 

stringent, holding ℎ constant. Therefore, the 𝐵(ℎ, �̂�) curve shifts downward as �̂� declines in Figure 

2. Consequently, as �̂� declines from �̂�0 to �̂�1, the critical value of ℎ at which 𝑀 is indifferent 

between proceeding to court and implementing the remedy increases from ℎ̃0 to ℎ̃1 in Figure 2. 
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                 Figure 2.  The Impact of a More Stringent Court Standard. 

Findings 1 and 2 imply that a more stringent or pro-enforcement court standard has two effects. 

First, fewer proposed mergers proceed to court (because 𝑀 proceeds to court only if ℎ ∈ (ℎ̃, ℎ ] and 

ℎ̃ increases as �̂� declines). Second, the expected social harm from potential mergers that proceed 

to court increases (i.e., 𝐸{ ℎ | ℎ ∈ (ℎ̃, ℎ ] } increases as �̂� declines). This second effect arises 

because a more stringent court standard discourages 𝑀 from proceeding to court unless the 

potential gain from prevailing in court is sufficiently pronounced. This potential gain (𝜋(ℎ)) will 

be large precisely when the merger would cause substantial social harm. Therefore, as the court 

standard becomes more stringent, the expected social harm from proposed mergers that proceed 

to court increases. 

Findings 1 and 2 also imply that a more stringent court standard reduces the probability that 𝑀 

prevails in court for two reasons. First, holding ℎ constant, the more stringent standard reduces the 

probability that a proposed merger is approved by the court. Second, the more stringent standard 

increases the expected social harm from proposed mergers that proceed to court. The increased 

expected harm also reduces the probability that a proposed merger is approved by the court. These 

observations (and Finding 2) underlie the following propositions. 

Proposition 1.  As the court standard becomes more (less) stringent, the probability that M accepts 

a proposed remedy increases (declines). 
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Proof. 𝐴 identifies a remedy for all ℎ ∈ (0, ℎ ] and 𝑀 accepts the remedy if ℎ ∈ (0, ℎ̃ ]. (Recall 

Finding 1.) Therefore, the probability that 𝑀 accepts a remedy is  
𝐺(ℎ̃) − 𝐺(0)

1 − 𝐺(0)
. This fraction is less 

than 1 (because ℎ̃ < ℎ). Finding 2 implies: 

         
𝑑

𝑑�̂�
(

𝐺(ℎ̃) − 𝐺(0)

1 − 𝐺(0)
)  =   [ 

𝑔(ℎ̃)

1 − 𝐺(0)
 ] 

𝑑ℎ̃

𝑑�̂�
 <  0.                                             (7) 

The inequality in expression (7) holds because  
𝑑ℎ̃

𝑑�̂�
< 0, from Finding 2. Expression (7) implies 

that the probability 𝑀 accepts a proposed remedy increases as �̂� declines. ∎   

Proposition 2.  As the court standard becomes more (less) stringent, the probability that M 

prevails in court declines (increases). 

Proof. The probability that 𝑀 prevails in court, given ℎ and �̂�, is 𝐹(�̂�|ℎ). Therefore, because 𝑀 

proceeds to court if and only if ℎ ∈ (ℎ̃, ℎ ] (recall Finding 1), the probability that 𝑀 prevails in 

court, given �̂�, is ∫ 𝐹(�̂�|ℎ) 𝑔(ℎ) 𝑑ℎ
ℎ

ℎ̃
. Because 𝑔(ℎ) is not affected by �̂�:   

𝑑

𝑑�̂�
 ∫ 𝐹(�̂�|ℎ) 𝑔(ℎ) 𝑑ℎ

ℎ

ℎ̃
 =  ∫ 𝑓(�̂�|ℎ) 𝑔(ℎ) 𝑑ℎ

ℎ

ℎ̃
− 𝐹(�̂�|ℎ̃) 𝑔(ℎ̃) 

𝑑ℎ̃

𝑑�̂�
 >  0.              (8) 

The inequality in expression (8) holds because  
𝑑ℎ̃

𝑑�̂�
< 0, from Finding 2. Expression (8) implies 

that the probability 𝑀 prevails in court declines as �̂� declines    ∎ 

In summary, 𝑀 proceeds to court if ℎ (and thus 𝜋(ℎ)) is sufficiently large. 𝑀 implements the 

remedy for smaller values of ℎ. A more stringent court standard (i.e., a reduction in �̂�) reduces 𝑀’s 

expected payoff in court, holding ℎ constant. Therefore, M implements the remedy more often 

(i.e., for a broader range of relatively low ℎ realizations) as �̂� declines. Because the expected social 

harm from a proposed merger that proceeds to court increases as �̂� declines, the probability that M 

prevails in court declines as the court standard becomes more pro-enforcement. 

4. Empirical Estimation: Agency Challenges and Judicial Outcomes 

Data 

Our theoretical framework informs our empirical test of whether and in what direction judicial 

standards applied to merger challenges have evolved. To conduct this test, we first assemble data 
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on the population of all proposed mergers reported to the Agencies over 1979-2020. These data 

are drawn from the set of annual competition reports produced by the Agencies pursuant to the 

Hart-Scott-Rodino Antitrust Improvement Act of 1976 (HSR).41 Beginning in 1979, the annual 

reports include data on all merger filings. Over 1979-2019, firms reported 82,749 mergers under 

HSR, or roughly 2,018.3 annually. We construct the variable TOTAL HSRt to capture the number 

of HSR merger filings in year t. Figure 3 shows the reported HSR mergers annually, which exhibit 

substantial heterogeneity during the sample period.  

 

Figure 3 —Reported HSR Mergers 
Notes: This figure shows the annual number of reported HSR mergers using information in the FTC and Department 

of Justice Hart-Scott-Rodino Annual Reports. Reported HSR merger data are available over 1979-2019. The fiscal (i.e., 

reported) year appears on the horizontal axis.  

 

The annual reports also describe merger enforcement activities, which we use to create annual 

merger challenge measures. The reports provide data on formal complaints filed by the Agencies 

that initiate litigation challenging the transaction or that are accompanied by the filing of consent 

decrees reflecting remedies designed to remove anticompetitive concerns regarding as-proposed 

mergers, which might be viewed as the most direct manifestation of merger enforcement activity. 

The reports also provide data on more indirect manifestations of merger enforcement, including 

                                                           
41  These Annual Reports are available at: https://www.ftc.gov/policy/reports/policy-reports/annual-competition-

reports. 

https://www.ftc.gov/policy/reports/policy-reports/annual-competition-reports
https://www.ftc.gov/policy/reports/policy-reports/annual-competition-reports
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agencies’ declarations of intentions to challenge mergers.42 Our merger enforcement measure 

combines these formal and informal enforcement actions. In total, the Agencies challenged 1,231 

mergers over 1979-2019. 

We also employ the annual reports to identify both the population of fully-litigated mergers 

and the outcome of each such merger over our sample period. In some instances, complete 

information is not available in the HSR annual reports. In these instances, we employ the Westlaw 

database to determine the litigation outcome. We review each case to ensure it was litigated and 

judged on the merits. To be considered “litigated,” a federal district or appellate court must have 

evaluated the challenge and rendered a decision. For this purpose we do not include challenges 

where the court only issued a final judgement reflecting that a settlement was reached between the 

parties. To be considered “on the merits,” the court must have applied a standard at least analogous 

to a final decision upon the merits of the claim.  

We identify 92 unique mergers litigated by the DOJ or the FTC that meet these criteria during 

the sample period. For each litigated merger, we record the fiscal year (CHALLENGE YEAR) in 

which the merger was officially challenged by the Agency; the year in which the case was decided  

(DECISION YEAR); the case name (e.g., “Federal Trade Competition v. The Coca-Cola Co.”); the 

agency involved (i.e., FTC or DOJ); the judges involved; and the trial outcome (i.e., TRIAL WON 

equals one if the Agency won at trial and is zero otherwise). Figure 4 shows the percentage of 

litigated merger cases won by the Agencies in litigated mergers by decade. The Agency win rate 

has increased markedly since 1990-1999: from 34.6 percent to 71.4 percent during 2000-2009 and 

80.0 percent during 2010-2019.  

 

 

                                                           
42  Our measure is consistent with the Baker and Shapiro (2008) enforcement action measure which includes “court 

cases, consent settlements, and transactions abandoned or restructured prior to filing a complaint as a result of an 

announced challenge” (p. 245). Our measure is also akin to the Leary (2002) merger enforcement intensity 

measure, although the author’s narrative description indicates that post-second request merger abandonments are 

included as an indicator of merger challenges. We more conservatively exclude post-second request merger 

challenge abandonments in our measure for two reasons. First, such abandonments can occur for reasons 

independent of merger challenges. See, e.g., Coate (2018) who indicates that “[n]ot all matters [are] withdrawn 

from review due to antitrust concerns, as any other impediment to the transaction can force the withdrawal decision. 

Examples include an inability to obtain other regulatory approvals, losing a bidding war for the target, or failure 

to obtain financing. Antitrust concerns appear to be the most likely reason for abandonment, although non-antitrust 

concerns regularly lead to the abandonment of the merger.” (p. 4). Second, as a practical matter, the annual reports 

do not consistently provide data on the number of mergers abandoned in the wake of second requests by the 

Agencies.  
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Figure 4 —Agency Win Rate 
Notes: This figure shows the percentage of litigated merger cases won by the Agencies (TRIAL WON) in litigated 

mergers by decade. The decision year is shown on the horizontal axis. 

 

Among the set of litigated mergers, most were decided at the district court level. However, 

some were ultimately decided by a court of appeals or the Supreme Court. In those instances, we 

use the highest court that decided the litigated case on the merits for purposes of determining which 

party won. Appellate decisions that remanded the case to a lower court for a decision on the merits 

or that only determined jurisdictional issues are not considered. We do not include proceedings 

entirely contained within the FTC’s administrative procedures (i.e., trials in front of an 

administrative law judge and decisions by the full FTC) and are not appealed to a circuit court. We 

include both preliminary injunction proceedings and final rulings on the merits. We do not include 

the issuance of a temporary restraining order which typically are far less burdensome for the 

government to secure. 

Additionally, we rely upon the annual reports to identify those challenged mergers that are not 

fully litigated, but are instead resolved without full litigation by the merging parties either agreeing 

to remedies that eliminate the Agency’s competitive concerns or by abandoning the merger. These 

resolutions constitute the substantial majority of all challenges. For the 1979-2019 period, 1,140 

of the 1,231 challenges (92.6%) were resolve in this manner. Figure 5 shows the litigated case rate 

by decade, which decreased markedly after the 1980s, from 13.9 percent during 1980-1989 to 

between four and five percent thereafter. 
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Figure 5 —Litigated Case Rate 

Notes: This figure shows the percentage of proposed HSR mergers that are challenged by the Agencies and 

proceed to trial (AGENCY CHALLENGES) by decade. The fiscal (challenge) year is shown on the horizontal axis. 

No trials occurred during several years in our sample period (i.e., 1983, 2005, 2010).  

 

All federal judges are appointed by the president and confirmed by the United States Senate. 

To account for the potential that judges’ ideologies may independently influence merger trial 

outcomes, we collect data on the political party of the president who appointed each judge that 

rendered one or more merger decisions.43 These data are drawn from the Federal Judicial Center's 

Biographical Directory of Article III Federal Judges.44 DEM JUDGE is an indicator variable that 

the judge writing the majority opinion for the merger decision was appointed by a Democratic 

president. Where there are multiple judges (in appellate decisions), the party of the president that 

appointed the judges who joined each majority opinion is listed. 

Finally, we incorporate data on the potential influence of each presidential administration. We 

utilize a set of indicator variables to reflect each administration (combining Carter and Reagan),45 

and create a count variable (ADMIN) that increments by one for each successive administration. 

Following Leary (2002) and Baker and Shapiro (2008), we account for the fact that it takes time 

for a new administration to put its political leadership team in place at the Agencies. To do so, we 

                                                           
43  Our measure follows the standard approach for capturing judicial ideology. (Goldman, 1999). 
44  See https://www.fjc.gov/history/judges. 
45  We combine these administrations because the data only begin in 1979, limiting the number of observations in the 

Carter administration.  

https://www.fjc.gov/history/judges
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count (the influence of) each administration as beginning one year after its formal start date and 

ending one year after its official end date.  

Descriptive Statistics 

Table 1 provides summary statistics for the main variables of interest. The fiscal and litigated 

years for merger challenges range between 1979 and 2020. Over this period, the number of 

proposed mergers that meet HSR reporting requirements ranges from 716 to 4,926 per year, with 

a mean of roughly 2,045 per year. Of these proposed mergers, the FTC challenges 18.4 per year 

on average and the DOJ challenges roughly 16.2 per year on average. We aggregate these 

respective counts in our analysis, indicating that the Agencies challenge 34.6 HSR mergers per 

year on average. As is apparent in these averages and as shown in Figure 5, the number of 

challenges is small relative to the number of proposed mergers that meet the HSR requirements. 

Of these agency challenges that are litigated and decided in court, the Agencies prevail roughly 56 

percent of the time. Finally, the judge writing the final opinion on the case was appointed by a 

Democrat president about 41 percent of the time.  

Table 2 provides correlation statistics for the main variables of interest. The correlations 

suggest an overall increase in the number of reported HSR mergers over time. Both challenges 

(AGENCY CHALENGES) and the likelihood of an agency win in court (TRIAL WON) is positively 

correlated with the passage of time (CHALLENGE YEAR and DECISION YEAR) and successive 

administrations (ADMIN). Finally, the judge writing the majority opinion is less likely to be a 

Democrat over time.  

The summary and correlation statistics reflect general patterns of potential interest. As a simple 

numerical matter, over time the Agencies have challenged an increasing proportion of reported 

mergers, and have won an increasing proportion of litigated cases, with  

Republican-appointed judges accounting for an increasing proportion of these decisions.   

However, the statistics do not fully address the subtleties highlighted in our theoretical model. We 

thus turn to an empirical analysis that examines the evolution of judicial outcomes in a more 

detailed manner.  

Empirical Specification  

Proposition 1 indicates that movements in the propensity for challenged mergers that proceed 

to trial can be indicative of shifting judicial standards. Proposition 2 indicates that shifts in the 
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propensity for Agencies to prevail in court can reflect shifts in judicial standards applied to merger 

cases. Our data on merger proposals, challenges, and litigated outcomes allow us to test these 

predictions. 

To test Proposition 1, we examine whether each merger challenge over the 1979-2020 sample 

period proceeded to trial or was settled without litigation. This approach expands the focus from 

92 observed litigation outcomes to 1,232 observations, which include 1,139 merger challenges that 

were eventually settled. The dependent variable, LITIGATED MERGER, is dichotomous and takes 

the value one if the merger is litigated and is zero otherwise.46 To test Proposition 2, we examine 

whether the Agency prevailed in the fully litigated merger challenges. The dependent variable, 

TRIAL WON is also dichotomous, taking the value one if the challenging Agency prevailed at trial 

and zero otherwise. 

Our general specification thus includes two equations: 

            𝑦1
∗ = 𝑥1𝛽 + 𝜇1;     𝑦1 = 1  𝑖𝑓 𝑦1

∗ > 0;  0 𝑜𝑡ℎ𝑒𝑟𝑤𝑖𝑠𝑒.                                                                            (9)  
    
              𝑦2

∗ = 𝑥2𝛾 + 𝜇2;     𝑦2 = 1  𝑖𝑓 𝑦2
∗ > 0;  0 𝑜𝑡ℎ𝑒𝑟𝑤𝑖𝑠𝑒.                                                                         (10)   

                                                      

In equations (9) and (10), 𝑦1
∗ =  𝐿𝐼𝑇𝐼𝐺𝐴𝑇𝐸𝐷 𝑀𝐸𝑅𝐺𝐸𝑅, 𝑦2

∗ = 𝑇𝑅𝐼𝐴𝐿 𝑊𝑂𝑁, 𝛽 𝑎𝑛𝑑 𝛾 represent 

parameters to be estimated; 𝑥1 and 𝑥2 are vectors of exogenous explanatory variables; and 

𝜇1 and 𝜇2 are random error terms. Additionally, we specify that: 

𝐸[𝜇1׀𝑥1, 𝑥2] = E[𝜇2׀𝑥1, 𝑥2] = 0; 𝑉𝑎𝑟[𝜇1׀𝑥1, 𝑥2] = Var[𝜇2׀𝑥1, 𝑥2] = 1; and 𝐶𝑜𝑣[𝜇1,𝜇2׀𝑥1, 𝑥2] = 𝜌  (11) 

where E[•] is the expectations operator and 𝑉𝑎𝑟[•] and 𝐶𝑜𝑣[•] represent the variance and 

covariance, respectively. 

Because the dependent variables in equations (9) and (10) are dichotomous, probit (or logit) 

estimation is appropriate.47 Although these equations can be estimated separately, a potential 

complication arises. As indicated in our theoretical discussion (see Finding 1), the set of fully 

litigated cases is unlikely to represent an unbiased sample of all merger challenges. In this instance, 

                                                           
46  Recall that a litigated merger is one for which a federal district, appellate or Supreme Court evaluated the merger    

and rendered a verdict.   
47   Our first-stage estimation predicts whether an HSR-reported merger that is challenged proceeds to trial. We 

observe the total number of HSR mergers that are challenged by the Agencies in each year of the sample. We 

expand this sample to include reported HSR mergers that are challenged but do not proceed to trial or are settled 

in each year. We then create a dichotomous variable (LITIGATED MERGER) that equals one if the challenged 

merger was litigated and judged, and zero if it was settled prior to a final ruling. For example, in 1990 the Agencies 

challenged 34 HSR mergers and brought 6 to trial. The data are expanded for this year by the difference between 

the mergers challenged and the mergers litigated (and decided), or an additional 28 observations.  
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single equation estimation will produce biased parameter estimates. Accordingly, we employ a 

bivariate probit specification with sample selection. The bivariate probit sample selection model 

corrects for cross-equation correlation (𝜌 ≠ 0) and provides consistent and asymptotically efficient 

estimates for all parameters.48  

For the LITIGATED MERGER equation, we test for shifting judicial standards by introducing 

a measure designed to capture the time-varying propensity for the parties to proceed to litigation. 

We do so through a set of indicator variables connoting each presidential administration over the 

1979-2020 period (where the omitted category is the last two years of the Carter administration 

and the Reagan administration). We also include TOTAL HSR to control for any impact that the 

varying Agency workload brought about by changes in the number of merger filings may have had 

on the propensity for cases to proceed to trial.49 Table 3 provides descriptive statistics for this 

expanded sample. About eight percent of challenged mergers proceed to trial and are fully litigated. 

The Clinton, (GW) Bush, and Obama administrations oversaw the majority (roughly 70 percent) 

of challenged mergers in our sample. Table 4 presents correlation statistics. In general, litigated 

mergers in one administration are positively correlated with litigated mergers in earlier 

administrations but negatively correlated with litigated mergers in later administrations.  

For the TRIAL WON equation, we also include indicators of each presidential administration, 

where again the benchmark is the last two years of the Carter and Reagan administrations. This 

specification permits us to examine whether the courts—potentially influenced by the Reagan era 

emergence of the Chicago School—have subsequently imposed increasingly lax standards for 

approving litigated mergers. We also include DEM JUDGE to examine whether the political party 

of the president who appointed the presiding judge in litigated mergers affects the probability the 

Agency prevails. DEM JUDGE =1 if the president who appointed the presiding judge was a 

Democrat; 0 otherwise. In the event the opinion was (on appeal) written by a panel of judges, our 

                                                           
48  Greene (2018). 
49  Waldfogel (1995) identifies the degree of uncertainty facing the litigants, trial costs, and the prospective monetary 

judgment upon victory at trial as theoretical determinants of whether private parties in civil litigation proceed to 

trial. As he observes, however, direct data on the uncertainty facing the respective litigants is “difficult to obtain” 

(p. 458). For a large set of civil cases filed in the Southern District of New York, he proxies such uncertainty by 

the fraction of pro se plaintiffs, the tendency for litigation parties to be repeat players, and the fraction of 

institutional rather than individual litigants. These variables are not applicable in our antitrust setting in actions 

brought by Agencies. Waldfogel observes that data on litigation costs “are not available.” (p. 462). This is also 

true in our context.  
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variable takes on the value 1 if the majority of judges writing the majority decision were appointed 

by a Democratic president and 0 otherwise. 

Empirical Results  

Table 5 provides the first and second stage estimation results. Coefficient estimates and 

standard errors are reported for each explanatory variable. Standard errors are robust and clustered 

(by DECISION YEAR). Both univariate and bivariate probit estimation results with sample 

selection are presented for comparison purposes, but we focus our discussion on the latter 

approach. Three separate models are presented that attempt to measure potential judicial evolution: 

(1) a series of presidential administration indicator variables; (2) a presidential administration 

count variable (ADMIN); and (3) the trial year (DECISION YEAR). A Wald Test of independent 

equations is not significant in any model, suggesting that the LITIGATED MERGER and TRIAL 

WON equations could be estimated separately rather than jointly. 

One approach to determining the goodness of fit of our models is to compare the predictions 

of the first stage (LITIGATED MERGER) and the second stage (TRIAL WON) to actual outcomes.50 

For the first stage, if the predicted probability of a challenge going to trial lies above the average 

predicted probability, we classify the merger as litigated; otherwise, we classify it as settled. For 

the second stage, if the predicted probability of an agency win is greater than 0.5, we classify it as 

a win; otherwise, we classify it as a loss. The results of this approach are provided at the bottom 

of Table 5. In the first stage, the models correctly predict between 74 and 76 percent of the actual 

merger decision outcomes (with greater accuracy in settlements than in trials). In the second stage, 

the models correctly predict between 58 and 67 percent of the actual litigated trial outcomes (with 

greater accuracy in Agency wins than in Agency losses).  

The first-stage results in Table 5 indicate that the probability that a challenged merger proceeds 

to trial has declined since the Carter-Reagan administrations. While this decline was not 

statistically significant under the Bush (GHW) administration, each of the subsequent 

administrations experienced statistically significant reductions in the probability that a challenged 

merger was litigated. These reductions over administrations, together with Proposition 1, are 

consistent with judicial standards having become more stringent or pro-enforcement over time. 

That is, the growing propensity of firms to settle cases rather than proceed to trial is consistent 

                                                           
50 See, e.g., Perloff, Rubinfeld and Ruud (1996). 
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with an evolving judicial standard that makes merger approval more difficult over time.   The first-

stage estimation results also reveal that the probability of a challenge proceeding to trial increases 

as HSR filings increase.51  

The second-stage results in Table 5 indicate that the probability that the Agency prevails in 

fully litigated mergers has increased over time. The first model compares administrations against 

the Carter-Reagan baseline. While this increase is not statistically significant for the Bush (GHW) 

and Trump administrations, it is highly statistically significant for the Clinton, Bush (GW) and 

Obama administrations. The second model uses an administration count variable (ADMIN), and 

shows an increasing propensity for the Agencies to win at trial across successive administrations. 

The third model uses the trial year (DECISION YEAR), and similarly shows an increasing 

propensity for the Agencies to win trials over time. Consistent with the LITIGATED MERGER 

estimations results therefore, the TRIAL WON estimation results are consistent with increasingly 

pro-enforcement judicial standards with regard to mergers. The increasing probability of an 

Agency win at trial, together with Proposition 2, suggest that the judiciary has applied more 

stringent standards for merger approval since the Reagan years.  

The second-stage equation also reveals that DEM JUDGE is statistically insignificant. That is, 

we do not find that the party of the president that appointed federal judges to the bench influences 

the outcome of fully litigated merger trials. This finding, although contrary to the narrative of a 

growing ideological shift in judicial outcomes as a result of changes in the composition of judges 

hearing merger cases, is consistent with earlier empirical analysis of litigated outcomes in other 

contexts.52  

                                                           
51   In unreported estimations, we also included annual Congressional budget appropriations to the Agencies as a 

potential determinant of the propensity that a given merger challenge would proceed to trial. None of several 

variants of this measure produced evidence that Agency budgets helped to explain whether a challenged merger is 

fully litigated. Similarly, we included variations in full-time equivalent staffing as reported by the FTC as an 

independent variable. Again, no statistical evidence emerged to indicate that staffing levels have affected the 

likelihood that a challenged merger proceeds to full litigation. To allow for the potential that intertemporal 

variations in the risk aversion [See Pástor and Veronesi (2020)] of merging parties may have impacted the 

probability of a challenged merger proceeding to trial, we included, alternatively, annual measures of the national 

unemployment rate, the Conference Board measure of Consumer Confidence and the Purchasing Manager Index. 

The estimations provided no indication that variations in risk aversion, as proxied by these variables, affect the 

probability that proposed mergers proceed to trial. Furthermore, including these variables in our regressions did 

not materially affect the results reported in Table 5. 
52  See, e.g., Ashenfelter, Eisenberg and Schwab (1995) who reach a similar conclusion in an extensive study of 

federal civil rights and prisoner cases. For evidence of the influence of ideology on judicial outcomes in other legal 

areas, see Sunstein, Ellman, and Schkade. (2004) and de Figueredo (2005). 
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Given the nonlinearity of probit estimation, the value of parameter estimates cannot be readily 

be interpreted to identify the marginal effects of our independent variables. Accordingly, we offer 

two additional analyses. Each analysis varies a parameter over its range, holds all other variables 

at their respective means, and reports the predicted probability of an Agency win at trial and the 

associated confidence intervals. Figure 6 shows the marginal effects of successive presidential 

administrations on agency win rates. The marginal analysis indicates agency win rates increase 

from roughly 27 percent in the Carter-Reagan administration to roughly 84 percent in the Trump 

administration. 

 

 

Figure 6 —Predicted Agency Win Rate (Over Presidential Administrations) 

Notes: This figure shows the marginal effects of successive presidential administrations on the probability of the 

Agencies winning at trial. The variable ADMIN is varied from its minimum to its maximum. All other variables are 

held at their respective means. Confidence intervals are reported along with each estimation. 

 

Figure 7 shows the marginal effects of litigation decision year on agency win rates. The 

marginal analysis indicates agency win rates increase from roughly 27 percent in 1980 to roughly 

81 percent in 2020. 
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Figure 7 —Predicted Agency Win Rate (Over Litigation Decision Year) 

Notes: This figure shows the marginal effects of litigation decision year on the probability of the Agencies winning at 

trial. The variable DECISION YEAR is varied from its minimum to its maximum. All other variables are held at their 

respective means. Confidence intervals are reported along with each estimation.  

 

5. Conclusion 

The prosecution of merger challenges and the receptivity of these challenges by the 

judiciary has long been a source of controversy in antitrust. Too often, inferences regarding the 

judicial standards that are applied to merger challenges have been drawn from limited data and 

casual observations rather than systematic analysis. In this paper we have employed a more holistic 

investigation by examining the history of legal and enforcement standards established by the courts 

and the Agencies, developing a theoretical framework to yield hypotheses regarding merger 

challenges and outcomes under varying judicial standards, and undertaking an empirical 

investigation of merger challenges and merger challenge outcomes using the population of all 

litigated mergers over 1979-2019. 

Our analysis is set against a backdrop in which a narrative has developed that in the wake 

of the rise of the Chicago School and of the evolving composition of the judiciary, the courts’ 

treatment of antitrust merger cases has grown increasingly lenient, with Agencies facing increasing 

burdens in court to challenge mergers successfully. Our own review of Agency enforcement policy 

as articulated by the evolution of the Horizontal Merger Guidelines, as well as the emergence of 



 

34 
 

judicial precedent that has frequently followed the Agencies’ policy leads, point to a more 

indeterminate conclusion regarding the evolution of judicial standards than has been portrayed by 

the narrative.  

Our theoretical approach in some respects parallels a prominent literature in law and 

economics on the determinants of whether a lawsuit is settled out-of-court or proceeds to full 

litigation. Our approach, however, is tailored more directly to the merger litigation process and 

accordingly differs from those models in several respects.  Most notably, while generic settlement 

models tend to focus on asymmetries in the payoffs of potential litigants if they proceed to trial 

and differences in their assessments of the likelihood of prevailing in court, in our model variations 

in trial rates and court outcomes are determined by a known judicial standard, by a known efficacy 

of the court in assessing the social harm a proposed merger would impose, and by the relationship 

between this social harm and the private profitability of the merger. The model produces two clear 

propositions that lend themselves to empirical investigation: (1) that as the court standard for 

approving a merger becomes more (less) stringent/pro-enforcement, the probability that merging 

parties accept a merger remedy (rather than proceeding to trial) increases (declines); and (2) that 

as the court standard for approving a merger becomes more (less) stringent, the probability that 

merging parties prevail in court declines (increases). 

To test these propositions, our empirical analysis draws upon the population of all mergers 

reported to the Agencies over 1979-2019. We are especially interested in understanding the 

evolution of merger settlement rates and the outcomes of fully litigated mergers. Because the set 

of fully litigated mergers may not be a representative sample of all merger challenges, our 

empirical estimation employs a two-step bivariate probit with sample selection model.  The results 

indicate that over time the merger settlement rate has increased substantially and that the Agencies 

have increasingly prevailed in fully litigated mergers.  These results provide substantial evidence 

of shifts in the judicial standard for assessing merger challenges have occurred over time. Unlike 

the narrative of an increasing lax judiciary, however, the estimations provide consistent evidence 

that judicial approval of challenged mergers has become increasingly stringent (i.e., pro-

enforcement) over time. 

 

_______________________ 
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Table 1 —Summary Statistics (Trial Sample) 

VARIABLE MEAN STD DEV MIN MAX 

CHALLENGE YEAR 1997.10 12.48 1979.00 2019.00 

DECISION YEAR 1997.87 12.53 1979.00 2020.00 

TOTAL HSR 2045.11 982.46 716.00 4926.00 

AGENCY CHALLENGES 34.58 16.50 15.00 84.00 

TRIAL WON 0.56 0.50 0.00 1.00 

DEM JUDGE 0.41 0.50 0.00 1.00 

 

Table 2 —Correlation Statistics (Trial Sample) 

VARIABLE (1) (2) (3) (4) (5) (6) 

(1) CHALLENGE YEAR 1.00      

(2) DECISION YEAR 0.99 1.00     

(3) TOTAL HSR 0.08 0.07 1.00    

(4) AGENCY CHALLENGES 0.45 0.44 0.75 1.00   

(5) TRIAL WON 0.25 0.23 0.09 0.16 1.00  

(6) DEM JUDGE -0.09 -0.10 -0.14 -0.19 0.07 1.00 
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Table 3 —Summary Statistics (Challenge Sample) 

VARIABLE MEAN STD DEV MIN MAX 

LITIGATED MERGER 0.08 0.26 0.00 1.00 

CARTER ADMIN 0.05 0.22 0.00 1.00 

REAGAN ADMIN 0.10 0.30 0.00 1.00 

BUSH (GHW) ADMIN 0.08 0.27 0.00 1.00 

CLINTON ADMIN 0.30 0.46 0.00 1.00 

BUSH (GW) ADMIN 0.17 0.38 0.00 1.00 

OBAMA ADMIN 0.23 0.42 0.00 1.00 

TRUMP ADMIN 0.06 0.24 0.00 1.00 
 

Table 4 —Correlation Statistics (Challenge Sample) 

VARIABLE (1) (2) (3) (4) (5) (6) (7) (8) 

(1) LITIGATED MERGER 1.00        

(2) CARTER ADMIN 0.06 1.00       

(3) REAGAN ADMIN 0.14 -0.08 1.00      

(4) BUSH (GHW) ADMIN 0.05 -0.07 -0.10 1.00     

(5) CLINTON WON -0.09 -0.15 -0.22 -0.19 1.00    

(6) BUSH (GW) ADMIN -0.03 -0.11 -0.15 -0.14 -0.30 1.00   

(7) OBAMA ADMIN -0.04 -0.13 -0.18 -0.16 -0.36 -0.25 1.00  

(8) TRUMP ADMIN 0.00 -0.06 -0.09 -0.08 -0.17 -0.12 -0.14 1.00 
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Table 5 —Empirical Results 
DV: LITIGATED MERGER U-PROBIT   BI-PROBIT BI-PROBIT BI-PROBIT 

BUSH (GHW) ADMIN 
-0.223 
(0.229) 

  -0.232 
(0.232) 

-0.228 
(0.183) 

-0.221 
(0.207) 

CLINTON ADMIN 
-0.952*** 
(0.258) 

  -1.144*** 
(0.187) 

-1.032*** 
(0.226) 

-1.003*** 
(0.231) 

BUSH (GW) ADMIN 
-0.574*** 
(0.189) 

  -0.552*** 
(0.193) 

-0.543** 
(0.232) 

-0.562*** 
(0.205) 

OBAMA ADMIN 
-0.623*** 
(0.142) 

  -0.621*** 
(0.143) 

-0.555** 
(0.217) 

-0.586*** 
(0.181) 

TRUMP ADMIN 
-0.582*** 
(0.177) 

  -0.616*** 
(0.171) 

-0.777* 
(0.438) 

-0.692*** 
(0.264) 

TOTAL HSR (/ 1000) 
0.062 
(0.095) 

  0.144*** 
(0.050) 

0.123 
(0.126) 

0.094 
(0.105) 

Constant 
-1.064*** 
(0.157) 

  -1.203*** 
(0.128) 

-1.184*** 
(0.303) 

-1.124*** 
(0.216) 

Observations 1231   1231 1231 1231 

Wald-Statistic [chi(6)] 41.47***      

    ACTUAL ACTUAL ACTUAL 

BI-PROBIT PREDICTION    SETTLE TRIAL SETTLE TRIAL SETTLE TRIAL 

SETTLE    863 45 894 48 894 48 

TRIAL    276 47 245 44 245 44 

DV: TRIAL WON U-PROBIT U-PROBIT U-PROBIT BI-PROBIT BI-PROBIT BI-PROBIT 

BUSH (GHW) ADMIN 
0.133 
(0.312)   

0.241 
(0.252)  

 

CLINTON ADMIN 
0.140 
(0.472)   

0.767*** 
(0.223)  

 

BUSH (GW) ADMIN 
0.419 
(0.475)   

0.677*** 
(0.234)  

 

OBAMA ADMIN 
1.243*** 
(0.443)   

1.117*** 
(0.271)  

 

TRUMP ADMIN 
-0.148 
(0.810)   

0.434 
(0.315)  

 

ADMIN 
 

0.158* 
(0.093)   

0.210*** 
(0.078) 

 

DECISION YEAR 
 

 
0.025** 
(0.012) 

 
 

0.030*** 
(0.011) 

DEM JUDGE 
0.176 
(0.304) 

0.230 
(0.291) 

0.250 
(0.295) 

0.084 
(0.125) 

0.104 
(0.258) 

0.171 
(0.266) 

Constant 
-0.178 
(0.234) 

-0.368 
(0.291) 

-50.421 
(24.758) 

1.293*** 
(0.142) 

0.947 
(1.428) 

-59.703 
(21.735) 

athrho 
 

 
 

-5.064 
(3.132) 

-1.170 
(2.595) 

-0.704 
(1.438) 

Observations 92 92 92 92 92 92 

Wald-Statistic [chi(2 or 6)] 8.79 3.43 4.68* 23.93*** 7.22*** 8.26** 

Wald Test of IE ( = 0) [chi(1)]    2.61 0.20 0.24 

    ACTUAL ACTUAL ACTUAL 

BI-PROBIT PREDICTION    LOST WON LOST WON LOST WON 

LOST    24 14 20 13 19 18 

WON    16 38 20 39 21 34 

Notes: (1) * p < .10; ** p < .05; *** p < .01. (2) The first-stage estimation uses the challenge sample. The dependent variable 

is one for all challenged mergers that are litigated, and zero otherwise. (3) The second-stage estimation uses the trial 

sample. The dependent variable is one for those litigated mergers where the Agencies win, and zero otherwise. (4) 

Standard errors are reported below the coefficients and are robust and clustered (by litigation year).  

 


