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Global merger review is transforming. What for 40 years has been largely a
technocratic enterprise employing a focused definition of competition is now
more expansive—and less predictable. Merging parties must contend with the
Chinese statute on competition policy, which explicitly marries antitrust law
and industrial policy. Meanwhile, in the United States, antitrust orthodoxies
are under fire from the left and the right. On the left, an influential wing of the
Democratic Party seeks to revive and reshape the early populist origins of
antitrust law, which embraced a set of policy goals beyond consumer welfare.
Indeed, President Biden’s recent executive order on “Promoting Competition
in the American Economy” may signal that these views are in the ascendant.
On the right, the recent past presidential administration at times arguably
deemphasized or dispensed with a technocratic approach to antitrust policy,
and instead (in the view of some) used merger review to prioritize partisan
interests divorced from competition law. These trends may signal the rise of a
new era—an ambiguous era characterized by splintered factions and ap-
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proaches, and one in which firms no longer can rely solely on old tools to
predict the outcome of merger reviews.

In 2008, China implemented its inaugural antitrust regime with the enact-
ment of its Anti-monopoly Law (AML). In the 12 years since, many U.S.
critics and merging parties have argued that China’s antitrust law focuses on
industrial and trade policies as integral elements of merger review. In contrast,
U.S. merger review has been guided solely by a merger’s prospective compet-
itive effects.1

Such a binary view of U.S. and Chinese merger enforcement may be too
simplistic today, if it ever was entirely accurate.2 Although the two nations
retain distinct approaches to merger review, it is increasingly the case that
neither applies the generally predictable and narrowly focused approach of
maximizing consumer welfare that merging parties and their antitrust advisors
have come to expect. Merging parties today face complex calculations that
raise three questions. First, will enforcers review transactions on the basis of
the consumer welfare standard, another competition standard, or a standard
that is not concerned strictly with competitive effects at all? Second, will au-
thorities apply the same standard to similar cases, or make ad hoc and arbi-
trary decisions? And third, how do these evolving standards shift strategic
calculations in crafting a global merger defense? In this new world, is hiring
the president’s personal lawyer just as critical a step as selecting an econo-

1 Industrial policy refers to “any government policy that encourages resources to shift from
one [domestic] industry or sector into another, by changing input costs, output prices, or other
regulatory treatment.” TODD TUCKER, ROOSEVELT INST., INDUSTRIAL POLICY AND PLANNING:
WHAT IT IS AND HOW TO DO IT BETTER 6 (2019), rooseveltinstitute.org/wp-content/uploads/
2020/07/RI_Industrial-Policy-and-Planning-201707.pdf. Trade Policy is “the complete frame-
work of laws, regulations, international agreements and negotiating stances adopted by govern-
ment to achieve legally binding market access for domestic firms. . . . [I]t represents the
international dimension of national policies adapted for domestic reasons.” Trade Policy, DIC-

TIONARY OF TRADE POLICY TERMS 368 (4th ed. 2003), ctrc.sice.oas.org/trc/WTO/Documents/
Dictionary%20of%20trade%20%20policy%20terms.pdf. We need not distinguish between in-
dustrial and trade policy for purposes of this article because both policies bring domestic policy
considerations that are to some degree extrinsic to competition to bear on merger review. In
shifting domestic resources, industrial policy considers international market inputs and condi-
tions, which are regulated by trade policy. Similarly, the health of a nation’s domestic markets,
which is the concern of its industrial policy, is also at the center of its trade policy. In this way, a
merger between businesses will implicate matters of both trade and industrial policy.

2 Importantly, because of space constraints, in this article we do not consider the European
Union’s merger review regime. It is worth noting, however, that EU competition authorities face
increasing pressure to give room to industrial policy favoring local industry and are considering
changes to merger review to openly accommodate these goals. See Eur. Comm’n, A New Indus-
trial Strategy for Europe, COM (2020) 102 final (Mar. 3, 2020), eur-lex.europa.eu/legal-content/
EN/TXT/PDF/?uri=CELEX:52020DC0102&from=EN; Elisa Braun et al., EU Big Four Press
Vestager to Clear Path for Champions, POLITICO (Feb. 6, 2020), www.politico.eu/article/eu-big-
four-france-germany-italy-poland-press-executive-vice-president-margrethe-vestager-to-clear-
path-for-champions/.
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mist?3 Similarly, in order to close a deal, will it be just as important for parties
to guarantee jobs in a particular U.S. state as promising to keep production in
China?

In this article we do not take a normative position on which political, social,
or economic conditions the antitrust laws should address. Instead, we take up
the first two questions above by looking to a number of recent Chinese and
U.S. merger reviews to assess what competition standard—or noncompetition
standard—enforcers are applying today and likely will apply in the near
future.

One important definitional point: throughout this piece, we refer to techno-
cratic or consumer welfare-oriented antitrust as distinct from other approaches
to competition law. By this we mean an antitrust approach that aims to pro-
tect, in the words of Herbert Hovenkamp, “actors who [are] injured by . . . a
monopolistic output reduction.”4 That injury can be in the form of increased
price or decreased quantity, quality, or innovation. And it is typically assessed
using standardized tools that enforcers and scholars have developed over
time—such as the Herfindahl-Hirschman Index, merger models, Upward Pric-
ing Pressure calculus, and the like—and the search for other evidence of ac-
tual or likely competitive effects. Indeed, under existing law, this consumer
welfare standard encompasses injuries to economic actors that are not “end
consumers” in the sense of retail purchasers of finished products. For exam-
ple, there are numerous historical enforcement actions involving intermediate
product markets where the buyers and sellers are businesses, some of which
are discussed below. There are also many examples of enforcement actions
relating to “buyer power” in labor, agricultural, health care, and other mar-
kets.5 This is the baseline that has remained relatively stable in the United
States since the early 1980s, albeit with some meaningful deviations in inter-
pretation between Democratic and Republican administrations.6

Chinese enforcers, by contrast, are required by law to consider a more ex-
pansive set of considerations than the consumer welfare competition standard,
and those enforcers comply with the law. The AML explicitly requires that
regulators consider the needs of the development of a “healthy . . . socialist

3 See infra note 127 and accompanying text.
4 Herbert Hovenkamp, Is Antitrust’s Consumer Welfare Principle Imperiled?, 45 J. CORP. L.

101, 115 (2019); see also Reiter v. Sonotone Corp., 442 U.S. 330, 343 (1979). But see John. M.
Newman, The Output-Welfare Fallacy in Antitrust Analysis, 107 IOWA L. REV. (forthcoming
2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3866725.

5 E.g., FTC v. Consol. Foods Corp., 380 U.S. 592, 599–601 (1965); Complaint at 8, 12,
United States v. UnitedHealth Group, Inc., No. 1:05-CV-02436 (D.D.C. Dec. 20, 2005).

6 See infra Part II.B.
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market economy.”7 In other words, the statute’s purpose appears to embrace
objectives such as maintaining employment and raising standards of living
while strengthening a “socialist market economy” capable of competing glob-
ally with rivals (including the United States) and providing support to serve
China’s strategic and economic interests. As we demonstrate through several
case studies below, Chinese regulators appear to have applied this law
faithfully.

In the United States, unlike in China, there has been (as of now) no signifi-
cant statutory change to the antitrust laws for decades.8 Nonetheless, the con-
sumer welfare standard may be eroding for three principal reasons. First, the
former presidential administration at times was perceived, accurately or not,
as using merger policy as a tool to pick winners and losers based on the per-
sonal preferences of the president and other powerful individuals. Second, a
significant number of both Democrats and Republicans are pushing for en-
forcers and judges to consider a wider range of policy objectives when mak-
ing merger review decisions. And third, the increasing political salience of
antitrust has led less technocratic actors, such as publicly elected state attor-
neys general, to take a more active approach to antitrust enforcement that can
supplement (or possibly conflict with) enforcement decisions at the federal
level.9

These recent changes are more dramatic than the comparatively routine and
predictable policy switches from administration to administration that we
have seen in recent decades. Moving between Republican and Democratic
administrations has, as we document in several case studies below, often led
to noticeable changes in merger policy.10 That these changes have happened
when both parties supported and applied a notionally identical competition

7 Anti-Monopoly Law of the People’s Republic of China (promulgated by the Standing
Comm. Nat’l People’s Cong., Aug. 30, 2007, effective Aug. 1, 2008), 2007 STANDING COMM.
NAT’L PEOPLE’S CONG. GAZ. 68 (China) [hereinafter Anti-Monopoly Law of the People’s Re-
public of China], english.mofcom.gov.cn/article/policyrelease/Businessregulations/201303/
20130300045909.shtml.

8 One possible exception to this claim is Congress’s change to Hart-Scott-Rodino filing
thresholds in 2000, which appears to have had important practical consequences. See Thomas G.
Wollmann, Stealth Consolidation: Evidence from an Amendment to the Hart-Scott-Rodino Act, 1
AM. ECON. REV.: INSIGHTS 77 (2019).

9 See infra note 175 and accompanying text. R
10 There is also statistical support for this proposition. For example, second requests fell by

23% between the Clinton and George W. Bush administrations, and merger challenges fell by
10%. Second requests then bounced up 14%, and merger challenges soared by 35%, in the
Obama administration. Similar declines were seen in the Trump administration. See AM. ANTI-

TRUST INST., THE STATE OF ANTITRUST ENFORCEMENT AND COMPETITION POLICY IN THE U.S. 7
(2020), www.antitrustinstitute.org/wp-content/uploads/2020/04/AAI_StateofAntitrust2019_FI-
NAL3.pdf. Although these are not controlled experiments, and the mergers seen by the adminis-
trations were different, the dramatic and consistent changes are highly suggestive.
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standard11 suggests that with less consensus in the future about the proper
standard, we may see more radical swings in the outcome of the merger re-
view process and the enforcement of the antitrust laws more generally.12

Our review of specific historical examples allows us to construct a positive
analysis to answer the third question that we pose above: how can merging
parties identify the industry sectors, deal conditions, and potential for enforce-
ment remedies that create an elevated risk that non-consumer welfare ap-
proaches will be applied to merger review? And relatedly, how should they
protect themselves from the strategic risks of this enforcement landscape? To
answer these questions, we identify a number of ways that parties can and do
control for such risks in their purchase agreements.

The article proceeds in three sections. In Part I, we describe the AML and
analyze trends in Chinese merger review over the past decade. In Part II, we
similarly explore trends in merger review in the United States and briefly
discuss proposed statutory and regulatory changes that would increase the pol-
icy scope of merger review. In Part III, we describe strategies used in
purchase agreements to mitigate, or at least to allocate more efficiently, the
risks we identify in Parts I and II.

I. MERGER REVIEW IN CHINA

With the benefit of more than a decade of Chinese merger enforcement
decisions, we now have sufficient data to understand how the AML’s statu-
tory mandate can affect substantive outcomes by requiring the regulator to
consider a variety of factors in a merger review other than likely prospective
competitive effects. Since the AML came into effect, the Chinese antitrust
authorities—first the Ministry of Commerce (MOFCOM) and now the State
Administration for Market Regulation (SAMR)—have reviewed hundreds of

11 Of course, the consumer welfare standard is not a single agreed-upon standard. See Steven
C. Salop, Question: What Is the Real and Proper Antitrust Welfare Standard? Answer: The True
Consumer Welfare Standard, 22 LOY. CONSUMER L. REV. 336 (2010). And even if everyone
agreed on the standard, the outcome of particular cases would still depend on empirical assump-
tions—such as the size of average merger efficiencies, the extent of barriers to entry, risks of
tacit collusion, and so on. There is no scholarly consensus about these questions of fact. See
Hovenkamp, supra note 4, at 113 (“[O]ne cannot answer antitrust’s hard questions simply by R
adopting a particular welfare test. One must also have a substantive theory about when practices
are anticompetitive and when they are beneficial, as well as a theory about how harms and
benefits are to be proved.”).

12 For a history of continuity between administrations by an opponent of the consumer welfare
standard, see Sandeep Vaheesan, Privileging Consolidation and Proscribing Cooperation: The
Perversity of Contemporary Antitrust Law, 1 J.L. & POL. ECON. 28 (2020). For an account of the
consumer welfare standard by supporters, see Hovenkamp, supra note 4; A. Douglas Melamed & R
Nicolas Petit, The Misguided Assault on the Consumer Welfare Standard in the Age of Platform
Markets, 54 REV. INDUS. ORG. 741 (2019); Salop, supra note 11. R
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deals13 and have, in notable cases, blocked proposed transactions outright or
sought significant remedies.

For years, commentators have raised concerns about the apparent impor-
tance of trade, industrial, or other noncompetition policy issues in merger re-
views under the AML.14 The facts support the uncontroversial proposition that
the Chinese authorities do in fact review mergers with an eye toward their
broader national interests, as, indeed, the governing statute requires.

Our review of Chinese merger enforcement proceeds in three steps. First,
we provide an overview of the statutory basis of merger control in China.
Second, we consider a number of transactions in which the Chinese authori-
ties intervened to block a transaction or insisted on remedies. Third, we re-
view criticism of these specific outcomes and the manner in which authorities
conduct enforcement proceedings under the AML more generally.

A. THE AML EXPLICITLY INVITES CONSIDERATION OF NATIONAL POLICY

OBJECTIVES IN MERGER REVIEWS

Unlike many antitrust enforcement regimes around the world, the AML
explicitly incorporates considerations of the national interest into the stan-
dards governing merger control reviews. The AML went into effect on August
3, 2008.15 Article 1 of the statute broadly frames the purposes of the law,
including that it was enacted to “safeguard[ ] . . . the interests of the society as
a whole” and “promot[e] the healthy development of [a] socialist market
economy.”16 The law addresses subjects like “monopoly agreements,” the
“abuse of dominant market position,” and the “concentration of [business]
undertakings,” and it establishes a pre-consummation merger review pro-
cess.17 Article 27 sets forth several factors to be considered when reviewing a
merger that echo U.S. merger review standards, including the market shares of
the merging parties, the degree of concentration in the relevant market, the

13 For example, in 2017, MOFCOM received 400 notifications, reviewed 353 cases, and
closed 344 cases. Policy Release, Ministry of Com., People’s Republic of China, Year-end Over-
view IX for Commerce Work in 2017—Implement New Development Concept and Do a Good
Job of Anti-monopoly Work in New Era (Jan. 10, 2018), english.mofcom.gov.cn/article/new-
srelease/significantnews/201801/20180102701041.shtml. SAMR reviewed 448 merger filings in
2018 and 432 in 2019. Of the cases reviewed in 2019, “remedial conditions were imposed in five
cases ([as compared to] four remedy cases in 2018) and no prohibition decision was made.” Zhan
Hao & Song Ying, Antitrust in China—2019 Year in Review, ANJIE L. FIRM (Jan. 8, 2020),
www.chinalawvision.com/2020/01/competition-law-anti-monopoly-law/antitrust-in-china-2019-
year-in-review/.

14 See, e.g., U.S. CHAMBER OF COM., COMPETING INTERESTS IN CHINA’S COMPETITION LAW:
CHINA’S ANTI-MONOPOLY LAW APPLICATION AND THE ROLE OF INDUSTRIAL POLICY 1 (2014),
www.uschamber.com/sites/default/files/aml_final_090814_final_locked.pdf.

15 Anti-Monopoly Law of the People’s Republic of China, supra note 7. R
16 Id. ch. I, art. 1.
17 Id. ch. I, art. 3; see also id. chs. II– IV.
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impact of the merger on concentration, and the impact of the merger on the
relevant market.18

However, the AML also provides that merger reviews should consider two
additional factors: the impact of the merger on “other relevant” businesses and
“on the development of the national economy.”19 The mandate to consider
“the development of the national economy” explicitly invites consideration of
industrial and trade policy in merger reviews.20 Considering such impacts
might require, for example, that special attention be paid to (1) the develop-
ment or protection of existing or would-be Chinese “champions,” (2) the man-
ufacture or supply of inputs of strategic interest to the state (e.g.,
semiconductors or artificial intelligence), (3) the facilitation of technology
transfers, (4) the impact of any transaction on the Chinese labor market, or (5)
the connection between a transaction and specific foreign policy objectives—
which, as we have seen, and as countless press reports have addressed over
the years, includes relations with Taiwan and China’s rivalry with the United
States.

The AML is silent as to the weighting of the factors that it enumerates. But
there is nothing that relegates the two additional factors to secondary status or
precludes the agency from elevating them over more traditional competition
considerations. In other words, the Chinese enforcement authority is free to
use industrial policy to drive competition enforcement at its discretion. The
AML differs dramatically in this respect from its American statutory cousins.

B. THE AML CAN LEAD TO REMEDIES THAT APPEAR TO BENEFIT

CHINESE FIRMS RATHER THAN THE OVERALL COMPETITIVE

PROCESS

Three types of enforcement actions undertaken by the Chinese antitrust au-
thorities appear founded upon industrial policy concerns: (1) blocking deals
outright, (2) imposing worldwide hold separates, and (3) imposing remedies
that appear likely to have the effect of benefiting Chinese corporations at the
expense of the coverall competitive process.

18 Id. ch. IV, art. 27.
19 Id.
20 In early 2018, China replaced the initial tripartite array of agencies with enforcement re-

sponsibility under the AML with a single antitrust enforcement agency: SAMR. Within SAMR,
the Anti-Monopoly Bureau has responsibility for merger review. After this restructuring, Chinese
merger reviews have proceeded at a quickened pace, and SAMR has continued to carefully scru-
tinize deals in sectors of strategic trade interest, in addition to deals posing competition concerns.
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1. Blocking Deals Outright

The Chinese antitrust authorities’ analysis diverged from that of other anti-
trust agencies worldwide in two decisions to block transactions outright:
Coca-Cola’s takeover of the Chinese juice maker Huiyuan Juice in 2009 and
the P3 shipping joint venture in 2014. Although MOFCOM explained both
decisions by using the traditional language of antitrust, closer study suggests
that noncompetition policy objectives explicitly drove the result in Coca-Cola
and were implicit in the P3 venture.

China blocked Coca-Cola’s $2.4 billion attempt to buy Huiyuan Juice on
March 18, 2009.21 In its published statement announcing the action,
MOFCOM noted concerns that the merged entity could leverage its dominant
position in the carbonated soft drinks market to increase prices or reduce
choice in the juice beverage market through the use of bundling and other
tactics.22 MOFCOM specifically identified the possible negative impact on
Chinese rivals as one of the bases of its decision to halt the deal, noting that
the merger “would have narrowed the room for survival of medium- and
small-sized domestic juice firms, creating an unhealthy impact on the competi-
tive structure of China’s juice beverage market.”23 The decision made no
mention of the impact of the merger on comparably sized international juice
firms operating in China, singling out only domestic competitors as relevant
to the market’s competitive structure. Moreover, the decision had the indispu-
table effect of keeping a popular domestic brand (Huiyuan) under Chinese—
instead of foreign—ownership.

In addition to identifying the impact on domestic juice firms in
MOFCOM’s decision to block the transaction, scholars have identified a num-
ber of other factors that suggest that trade considerations played a more im-
portant role than standard competition concerns focused on consumer welfare.
First, the deal attracted widespread public interest in China, with large majori-
ties opposed to what they saw as the possible takeover of a leading Chinese
brand by a non-Chinese company.24 Second, a pressure campaign was
mounted by college students criticizing Coca-Cola’s labor practices in its Chi-
nese factories.25 Third, some viewed the deal as interposing an additional layer
of separation between local farmers and their customers, undermining the
Chinese government’s ideological preference that farmers have direct rela-

21 China’s Statement on Rejecting Coke’s Huiyuan Bid, REUTERS (Mar. 18, 2009),
www.reuters.com/article/us-cocacola-huiyuan-text-sb-idUSTRE52H1PO20090318.

22 Id.
23 Id. (emphasis added).
24 Yane Svetiev & Lei Wang, Competition Law Enforcement in China: Between Technocracy

and Industrial Policy, 79 L. & CONTEMP. PROBS., no. 4, 2016, at 187, 208.
25 Id. at 210.
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tionships with buyers rather than working through distributors or other mid-
dlemen.26 Although many Western commentators were quick to denounce the
move as “political” or “protectionist”27—and impliedly improper—the deci-
sion is entirely consistent with the AML’s mandate to consider “the develop-
ment of the national economy” in merger reviews.

The 2014 decision of the Chinese authorities to block a proposed joint ven-
ture among three large global shipping companies—called P3—is further evi-
dence that China has enforced its merger law with an eye toward Chinese
industrial policy.28 In blocking the transaction, the Chinese authorities parted
ways with their U.S. and European counterparts, which had already approved
the joint venture, albeit with varying conditions.29 In many ways, the
MOFCOM statement announcing its decision appeared to sound in traditional
principles of antitrust law. MOFCOM defined relevant product markets and
geographic markets similarly to the other antitrust authorities that reviewed
the deal, and like those other authorities, it undertook a traditional market
share analysis, including analysis of market concentration under the
Herfindahl-Hirschman Index.30

However, MOFCOM’s analysis of the venture was unusual in that, unlike
the other authorities, it discounted the structural features of the proposed ven-
ture. The parties defended their venture as a mere “shipping alliance,” in
which each party would preserve its competitive independence by keeping
various competitively sensitive decisions outside the venture, including pric-
ing of space on venture-provided shipping services.31 MOFCOM, however,

26 Id. at 213.
27 See, e.g., Sundeep Tucker et al., China Blocks Coca-Cola Bid for Huiyuan, FIN. TIMES

(Mar. 19, 2009), www.ft.com/content/5c645830-1391-11de-9e32-0000779fd2ac (recording a
Hong Kong dealmaker stating that MOFCOM’s decision was “entirely political,” adding that
“[t]he antitrust laws ha[d] been stretched in order to appease the sentiment of populist Chinese
websites”) (subscription required); id. (recording Lester Ross, head of the Beijing office of
WilmerHale LLP, stating that the decision would “have a potentially adverse effect on China’s
outbound investments” and that “[p]eople suspicious of China’s motivations will say that China
is not playing fair by stopping foreign acquisitions in an innocuous industry that has no economic
or national security implications”).

28 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 46 of
2014 on the Banning of the Formation of the Network Composed of Maersk, MSC, and CMA
CGM under Anti-monopoly Review Regarding Concentrated Operations Publishing Unit (June
17, 2014) [hereinafter MOFCOM Announcement No. 46 of 2014], translated at  en-
glish.mofcom.gov.cn/article/policyrelease/buwei/201407/20140700663862.shtml.

29 Press Release, Fed. Mar. Comm’n, P3 Agreement Clears FMC Regulatory Review (Mar.
20, 2014), www.fmc.gov/p3-agreement-clears-fmc-regulatory-review/; EU Antitrust Regulators
Will Not Probe Maersk Alliance, REUTERS (June 3, 2014), www.reuters.com/article/eu-shipping-
maersk/eu-antitrust-regulators-will-not-probe-maersk-alliance-idUSL6N0OK40Q20140603.

30 MOFCOM Announcement No. 46 of 2014, supra note 28. R
31 Id.



710 ANTITRUST LAW JOURNAL [Vol. 84

treated it as more akin to an outright merger.32 As a result, MOFCOM deter-
mined that the joint venture would increase the joint venturers’ “market con-
trol power by consolidating the resources of transport capacity and routes.”33

The effect of this power, MOFCOM reasoned, would “squeeze out space for
other competitors’ development” and would “strengthen the parties’ bargain-
ing power against ports.”34

Intervention by MOFCOM in this case required the agency to depart in two
striking ways from other international regulators: first, by deeming the alli-
ance closer to a merger than to a “traditional shipping alliance”—notwith-
standing the lack of cooperation on front-end sales and marketing—and
second, by discounting evidence of claimed efficiencies that other agencies
found credible.

By blocking the deal unilaterally, MOFCOM protected domestic Chinese
shipping concerns and ports. As in Coca-Cola/Huiyuan, analysts and other
commentators were quick to point out that the decision protected Chinese
shipping companies and port operators from the more efficient rivals that
would result from the joint venture.35 Perhaps most strikingly, the P3 decision
should be assessed in the context of a wider program of government support
of Chinese shipping and shipbuilding industries—with identifiable subsidies
topping $100 billion.36 Furthermore, Chinese authorities have seemingly had
little concern about concentration by Chinese shipping firms, approving in
2016 the merger of COSCO Group and China Shipping Group, China’s larg-
est shipping firms, and then in 2018 the acquisition by the newly merged
corporation of a third shipping firm, the Orient Overseas Container Line,
which had the effect of creating a “domestic and regional behemoth.”37 Again,
however, as in Coca-Cola/Huiyuan, this outcome is consistent with the
AML’s mandate that MOFCOM’s review of transactions account for the ef-

32 Id.
33 Id.
34 Id.
35 Abheek Bhattacharya, China Sends Shipping Consolidation Adrift, WALL ST. J. (June 18,

2014), www.wsj.com/articles/heard-on-the-street-china-sends-shipping-consolidation-adrift-
1403099233 (reporting that Jon Windham of Barclays stated that the decision to block the joint
venture may have been based on a desire to “shield[ ] state-owned wards such as China Shipping
Container Lines and China Cosco Holdings”); China’s Shipping Alliance Rejection Underscores
Protectionist Worries, REUTERS (June 18, 2014), www.reuters.com/article/china-shipping-com-
petition-idUSL4N0OZ1LK20140618 (stating that the blocking of the joint venture “indicates a
keenness to protect local shipping interests when an approval could have been better for the
wider industry”).

36 Jude Blanchette et al., Hidden Harbors: China’s State-backed Shipping Industry 7, CSIS
BRIEFS (Ctr. for Strategic & Int’l Stud., Wash., D.C.) (July 2020), csis-website-prod.s3.amazon
aws.com/s3fs-public/publication/207008_Blanchette_Hidden%20Harbors_Brief_WEB%20FI-
NAL.pdf (noting the “favorable regulatory and legal treatment” afforded to Chinese shipping
firms).

37 Id.
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fect of any proposed transaction on “national development,” which meant, in
both cases, considering the interests of local firms, local champions, and local
infrastructure, in addition to—or perhaps even in place of—consumer welfare
metrics.

2. Hold Separates

Chinese antitrust authorities have also employed hold separate orders in a
way that departs from the use of hold separates in other jurisdictions. When a
hold separate is imposed, the parties are prohibited from integrating the ac-
quired businesses, thereby preserving the competitive landscape as it existed
pre-transaction. In five deals, MOFCOM issued global hold separates that
kept the parties from integrating acquired businesses, depriving them of the
benefits of integration, for several years after their mergers were
consummated.

Two of the transactions involved hard-drive manufacturers: Seagate’s ac-
quisition of Samsung Electronics’ hard-drive disk division (Samsung HDD)38

and Western Digital’s acquisition of Hitachi Global Storage Technologies
(Hitachi GST).39 MOFCOM eventually approved the deals, but only with sig-
nificant conditions, including the imposition of worldwide hold separates.40

Additional conduct remedies imposed alongside the hold separates suggest
that MOFCOM’s motivation for the hold separates was to promote industrial
or trade policy goals in addition to competition goals. The further specific
conditions in both of these matters, and the hold separates more broadly, were
departures from the U.S. and European review of these transactions—which
imposed no such sweeping remedies—and reflect the willingness of
MOFCOM to extract broad concessions from merging parties that specifically

38 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 90 of
2011 on Announcement of Decision After Anti-monopoly Review to Give Conditional Approval
to the Acquisition of the Hard Disk Drive Business of Samsung Electronics Co. Ltd. by Seagate
Technology LLC (Dec. 12, 2012) [hereinafter MOFCOM Announcement No. 90 of 2011],
www.linklaters.com/pdfs/mkt/beijing/11_MOFCOM_decision_on_Samsung_v_Seagate_
ENG.pdf.

39 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 9 of
2012 on the Approval of Western Digital’s Acquisition of Hitachi Storage Operators (Mar. 2,
2012) [hereinafter MOFCOM Announcement No. 9 of 2012], fldj.mofcom.gov.cn/aarticle/zcfb/
201203/20120307993758.html?4252340157=207726312 (Chinese version).

40 See Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 41
of 2015 on Changing Concentration of Undertakings Restrictions over Western Digital’s Acqui-
sition of Hitachi (Oct. 20, 2015), english.mofcom.gov.cn/article/policyrelease/buwei/201510/
20151001148009.shtml (lifting hold separate in Western Digital/Hitachi GST); Policy Release,
Ministry of Com., People’s Republic of China, Announcement No. 43 of 2015 on Changing
Restrictive Conditions for the Concentration Between Undertakings Concerning the Acquisition
of Hard Disk Drive Business of Samsung Electronics Co., Ltd. by Seagate Technology Co., Ltd.
(Oct. 20, 2015), english.mofcom.gov.cn/article/policyrelease/buwei/201510/20151001148014.
shtml (lifting hold separate in Seagate/Samsung HDD).
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inure to the benefit of the Chinese economy, notwithstanding that the markets
at issue were global in scope.

For example, in Seagate/Samsung HDD, MOFCOM required that the
merged firm: (1) increase its capacity to manufacture Samsung products
within six months of the decision, (2) not substantially change its current
commercial practices or force customers into exclusive purchasing agree-
ments, (3) not require TDK (China), an unaffiliated Chinese supplier, to sup-
ply exclusively Seagate or its affiliates instead of other HDD producers, and
(4) invest at least $800 million in each of the next three years (a total invest-
ment of $2.4 billion) to bring more innovative products and solutions to con-
sumers.41 Willingness to regulate day-to-day conduct to ensure desired market
outcomes represents a sharp break from U.S. law, which typically discourages
such conduct remedies. The conditions related to capacity, pricing, supply
agreements, and research and development investment represent an intrusion
into day-to-day operations that is unusual in the modern application of U.S.
antitrust principles, which are grounded in the protection of competitive free
markets rather than the ongoing regulation of business operations. Equally
significant, the outcomes that MOFCOM was seeking to ensure via these con-
duct-related obligations specifically benefited the Chinese economy. Espe-
cially notable is the protection afforded to TDK, a Chinese supplier of
Seagate.

Similarly, in Western Digital/Hitachi GST, MOFCOM imposed remedies
beyond a multi-year global hold separate. These included conditions that the
companies not force Chinese customers into exclusive contracts and that their
China operations maintain investment levels at specific dollar amounts in re-
search and development.42 The companies were to report each month to a
MOFCOM-appointed trustee on their capacity and production volumes.43

Two other transactions in which MOFCOM has imposed hold separates
involved Taiwanese semiconductor companies MediaTek/MStar Semiconduc-
tor (2013)44 and Advanced Semiconductor Engineering (ASE)/Siliconware
Precision Industries (SPIL) (2017).45 These transactions implicated both

41 MOFCOM Announcement No. 90 of 2011, supra note 38, at 5. R
42 MOFCOM Announcement No. 9 of 2012, supra note 39. R
43 Id.
44 Susan Ning et al., Another “Hold-Separate” Decision of MOFCOM—MediaTek’s Acquisi-

tion of MStar Is Cleared with Conditions, KING & WOOD MALLESONS: CHINA L. INSIGHT (Sept.
13, 2013), www.chinalawinsight.com/2013/09/articles/compliance/another-hold-separate-deci-
sion-of-mofcom-mediateks-acquisition-of-mstar-is-cleared-with-conditions/ (detailing the impo-
sition of a hold separate for three years).

45 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 81 of
2017 on Announcement of the Anti-monopoly Review Decision to Approve, with Restrictive
Conditions, the Concentration of Undertakings in Respect of the Acquisition of Siliconware Pre-
cision Industries Co., Ltd. by Advanced Semiconductor Engineering, Inc. (Nov. 24, 2017) [here-
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China’s geostrategic interest in Taiwan as well as its industrial policy to invest
in domestic semiconductor manufacturing, with billions of dollars in state
support and regulatory backing.46 The hold separates imposed on these trans-
actions had the effect of delaying the efficiencies these transactions would
generate. Under modern Chicago School antitrust principles, such efficiencies
would be deemed procompetitive, even though they were achieved by rivals
of domestic Chinese producers. A willingness to delay such efficiencies im-
plies a willingness to accept reduced competition to foster the success of Chi-
nese champions.47

China also imposed a hold separate in Marubeni/Gavilon (2013),48 requir-
ing the merged company to operate as two separate competitors with respect
to the import and export of soybeans between China and the rest of the world.

inafter MOFCOM Announcement No. 81 of 2017], fldj.mofcom.gov.cn/article/ztxx/201711/
20171102675701.shtml (Chinese language) (imposing two-year hold separate, which, notably,
expired automatically and not upon approval from MOFCOM).

46 John VerWey, Chinese Semiconductor Industrial Policy: Past and Present, J. INT’L COM. &
ECON., July 2019, at 1, www.usitc.gov/publications/332/journals/
chinese_semiconductor_industrial_policy_past_and_present_jice_july_2019.pdf.

47 Indeed, the intersection of competition policy, industrial policy, and geopolitics in the field
of Chinese semiconductors can also be observed in the abandonment of Qualcomm’s $44 billion
attempt to buy NXP in 2018 after the deal had been under review by SAMR for more than 20
months. Don Clark, Qualcomm Scraps $44 Billion NXP Deal After China Inaction, N.Y. TIMES

(July 25, 2018), www.nytimes.com/2018/07/25/technology/qualcomm-nxp-china-deadline.html.
This review occurred at a time of rising trade tensions—and broader rivalry—between the
United States and China, and the failure of SAMR to issue a ruling, despite the approval of the
transaction in eight other jurisdictions, has been attributed by many to political tensions. E.g.,
Michael Martina & Stephen Nellis, Qualcomm Ends $44 Billion NXP Bid After Failing to Win
China Approval, REUTERS (July 25, 2014), www.reuters.com/article/us-nxp-semicondtrs-m-a-
qualcomm/qualcomm-ends-44-billion-nxp-bid-after-failing-to-win-china-approval-idUSKBN
1KF193. Even absent a final decision on the merits to block the transaction, this high-profile
instance of “death by delay” of a high-profile transaction in an industry (semiconductors) that is
a well-known national priority for China is yet another example of the extent to which industrial
and trade policies can be seen to influence competition decisions in China.

48 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 22 of
2013 on Anti-Monopoly Review Decision to Approve the Concentration of Undertakings for the
Acquisition of 100% of the Equity Interest in Gavilon Holdings, LLC by Marubeni Corporation
with Restrictive Conditions (Apr. 25, 2013), translation at www.linklaters.com/pdfs/mkt/beijing/
MOFCOM_Conditional_Clearance_on_Marubeni_v_Gavilon_2.pdf (noting, specifically, im-
pacts on the import and export of soybeans to and from China):

[T]he MOC ruled that the acquisition may exclude or limit relevant competition in
China, the world’s largest soybean importer, as Marubeni exported 10.5 million ton-
nes, or about 18 percent of the country’s total soybean imports last year. China relies
on soybean imports to meet about 80 percent of domestic consumption, with imports
totaling 58.38 million tonnes last year, or 60 percent of the world’s total trade, MOC
data showed. According to the MOC, 99 percent of Marubeni’s soybean trade was
exported to China, while exports of agricultural products by Gavilon totaled 400,000
tonnes last year. The ministry said China’s soybean crushers are mainly small enter-
prises that have weak bargaining capability, thus Marubeni’s acquisition of U.S.-based
Gavilon may further undermine the downstream enterprise’s ability to bargain.

Id.
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Marubeni was a Japanese trading house, and Gavilon was a U.S.-based grain
trader. As in the Taiwanese semiconductor transactions noted above, the
transaction involved companies domiciled in countries that are geopolitical
rivals of China, including one (Japan) with which China has active territorial
disputes. The transaction also involved an industry—basic foodstuffs—with
strategic implications for the Chinese economy, since China “relies on soy-
bean imports to meet about 80 percent of domestic consumption.”49

In announcing remedies, MOFCOM specifically cited China’s strategic
vulnerability as an importer as well as the concern that a vulnerable segment
of the Chinese economy—“China’s soybean crushers[, who] are mainly small
enterprises that have weak bargaining capability”—would be further “under-
mined” by the transaction.50 In this way, Marubeni/Gavilon provides another
example of Chinese government industrial policy concerns intruding on com-
petition analysis.

3. Remedies That Appear Designed Specifically to Benefit Chinese
Corporations

The Chinese antitrust authorities have cleared transactions subject to reme-
dies that appear designed to benefit Chinese corporations. Remedies also in-
clude a variety of conduct restrictions, including pricing provisions, which
stand in sharp contrast to the general preference of U.S. antitrust authorities
for structural remedies. A few examples illustrate this point.

In several cases, Chinese authorities have imposed remedies that ensure
access to inputs for Chinese corporations, often with ongoing regulation of the
prices charged to Chinese customers. For example, in Glencore/Xtrata (2013),
MOFCOM required the merged firm to ensure a competitive supply of raw
materials to Chinese customers for a period of eight years, including an obli-
gation to supply 900,000 metric tons of copper concentrate annually under
long-term contracts, at prices agreed with MOFCOM, and an offer to supply
zinc concentrate and lead concentrate at “fair and reasonable” rates.51 Some
commentators have viewed this remedy as an example of MOFCOM acting to
protect the supply of strategic inputs into China in furtherance of its broader
industrial policy.52

49 Id.
50 Id.
51 Press Release, Glencore Int’l plc, Merger Update—MOFCOM Approval and Management

Update (Apr. 16, 2013), www.glencore.com/dam/jcr:1789d4fb-77ee-45a4-91fb-43082b2708d9/
20130416-Announcement-Merger-Update-MOFCOM-and-Management-Update.pdf.

52 For example, then-FTC Commissioner Maureen Ohlhausen observed that China’s position
as an importer of copper (which was emphasized in MOFCOM’s opinion) and the subsequent
purchase by a consortium of Chinese firms, many of them state-backed, of a Peruvian copper
mine divested by the merged firm in response to MOFCOM’s order was perhaps not a coinci-
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There are other examples of remedies or other commitments that protect
Chinese access to critical inputs by imposing requirements to supply China
and assurances of product transport to China at regulated price levels. These
include Linde/Praxair (2018), which concerned helium gas; Essilor/Luxxotica
(2018),53 which concerned retail eyeglass products; and Bayer/Monsanto
(2018), which concerned Chinese agricultural application developers’ access
to the merged firm’s digital agriculture platform.54 Indeed, within a year of
receiving Chinese approval of its acquisition of Monsanto, Bayer announced a
five-year initiative to support the “green and digital” development of China’s
agriculture.55

In other cases, Chinese authorities imposed interoperability requirements,
sometimes in addition to requirements with respect to supply or pricing. These
types of remedies have the effect of protecting Chinese firms at varying levels
in the supply chain by ensuring that firms using these goods can continue to
use them as input without altering, for example, their manufacturing processes
or product design. For example, in HP/Samsung (2017), MOFCOM imposed
a number of behavioral remedies for a period of five years, including commit-
ments related to continued supply, reasonable prices, and interoperability with
third-party components.56 Likewise, in Broadcom/Brocade (2017)—semicon-
ductors again—MOFCOM required that the merged firm maintain the inter-

dence. Maureen K. Ohlhausen, Comm’r, Fed. Trade Comm’n, Antitrust Enforcement in China—
What Next?, Remarks at Second Annual GCR Live Conference 6–7 (Sept. 16, 2014),
www.ftc.gov/system/files/documents/public_statements/582501/140915gcrlive.pdf.

See also Michael Martina, Insight: Flexing Antitrust Muscle, China Is a New Merger Hurdle,
REUTERS (May 2, 2013), www.reuters.com/article/us-mergers-regulation-china-insight-idUS-
BRE94116920130502 (“Part of the problem, experts say, is the ideological divergence on what
constitutes an antitrust review, with China appearing to use industrial policy protection rather
than consumer protection as a benchmark. And, the experts note, there is a real sense that Chi-
nese companies are not held to the same merger standards as China turns the screws on foreign
companies, trying to create space for its domestic firms to grow.”).

53 Policy Release, Ministry of Com., People’s Republic of China, Announcement of the State
Administration for Market Regulation [2018], Announcement of the Anti-monopoly Review De-
cision to Approve, with Restrictive Conditions, the Concentration of Undertakings in Respect of
the Merger of Essilor International Compagnie Générale D’Optique SA and Luxottica Group
S.p.A. (July 25, 2018).

54 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 31 of
2018 on Announcement of the Anti-monopoly Review Decision to Approve, with Restrictive
Conditions, the Concentration of Undertakings in Respect of the Acquisition of Monsanto Com-
pany by Bayer Aktiengesellschaft (Mar. 13, 2018), fldj.mofcom.gov.cn/article/ztxx/201803/2018
0302719123.shtml (Chinese language).

55 Zhu Lingqing, Bayer Will Continue to Support Green and Digital Development of China’s
Agriculture, CHINADAILY.COM (Mar. 1, 2019), chinadailyglobal.com/a/201903/01/WS5c
78ee56a3106c65c34ec38d.html.

56 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 58 of
2017 on Announcement of the Anti-monopoly Review Decision to Approve, with Restrictive
Conditions, the Concentration of Undertakings in Respect of the Acquisition of Samsung Elec-
tronics Co.’s Printing Business by HP Inc. (Oct. 5, 2017), fldj.mofcom.gov.cn/article/ztxx/
201710/20171002654063.shtml (Chinese language).
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operability of its semiconductor products with those of third parties and to
“never” engage in tying or bundling “in any form.”57

To be sure, in appropriate cases, U.S. authorities also impose various re-
quirements to prevent foreclosure of rivals. However, U.S. foreclosure analy-
sis typically focuses on the foreclosure of rivals that might lead to less
competitive markets and thereby harm consumers.58 In contrast, many of the
decisions reviewed above did not turn so much upon competitive foreclosure
broadly as they did upon protecting particular Chinese customer groups—and
indeed, potential rivals—via the use of long-term supply and pricing agree-
ments, among other mechanisms. Unlike the kinds of conditions imposed in
vertical settings in U.S. merger cases, these remedies have the effect of lock-
ing in favorable commercial terms for particular domestic Chinese industries
in a manner that advances industrial or trade policy objectives in addition to
(and perhaps in contravention of) the traditional goals of competition policy.

C. CRITICS LINK THESE DECISIONS TO INDUSTRIAL OR TRADE POLICY

OBJECTIVES

Critics have raised concerns about these decisions for several reasons. For
example, the U.S. Chamber of Commerce has accused China of using the
AML to “promot[e] industrial policy, even at the expense of free and open
competition.”59 The U.S. Chamber alleged that “[t]he beneficiaries of these
policies are often Chinese national champions in industries that China consid-
ers strategic, such as commodities and high technology” and that foreign buy-
ers “suffer disproportionately.”60 Similar complaints have issued from EU
business groups.61

57 Policy Release, Ministry of Com., People’s Republic of China, Announcement No. 46 of
2017 on Decisions from Anti-monopoly Review of the Concentration of Undertakings on Condi-
tional Approval of Proposed Acquisition of Equity Announcement in Brocade by Broadcom
(Aug. 23, 2017), english.mofcom.gov.cn/article/policyrelease/announcement/201709/2017
0902639616.shtml.

58 D. Bruce Hoffman, Acting Dir., Fed. Trade Comm’n Bureau of Competition, Vertical
Merger Enforcement at the FTC, Remarks at the Credit Suisse 2018 Washington Perspectives
Conference 5 (Jan. 10, 2018), www.ftc.gov/system/files/documents/public_statements/1304213/
hoffman_vertical_merger_speech_final.pdf (“We are no longer concerned about small levels of
foreclosure that simply require finding another supplier. Today, we are focused on whether the
merger will raise rivals’ costs or make it more difficult for entry to occur in such a way that
consumers will ultimately be harmed.”).

59 U.S. CHAMBER OF COMMERCE, supra note 14; see also Laurie Burkitt, China’s Use of An- R
timonopoly Law May Violate WTO Pact, U.S. Group Says, WALL ST. J. (Sept. 8, 2014),
www.wsj.com/articles/chinas-use-of-antimonopoly-law-may-violate-its-wto-commitments-
1410166981.

60 U.S. CHAMBER OF COMMERCE, supra note 14, at 2. R
61 Michael Martina, EU Lobby Piles in on Foreign Criticism of China’s Antitrust Enforce-

ment, REUTERS (Sept. 9, 2014), www.reuters.com/article/us-china-antitrust-eu/eu-lobby-piles-in-
on-foreign-criticism-of-chinas-antitrust-enforcement-idUSKBN0H40RR20140909.
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The U.S. government also has leveled this criticism. For example, then-
U.S. Assistant Attorney General for Antitrust Bill Baer testified before Con-
gress in March 2016 that the United States “worries about” China using its
competition laws to advance industrial policy and to encourage technology
transfer.62 More recently, the U.S. Department of State criticized China’s ap-
plication of the AML in its 2019 Investment Climate Statement on China.63

The State Department argued that the Chinese authorities used the AML to
target foreign companies, “becoming an extension of industrial policies”
favoring state-owned enterprises (SOEs) and national champions.64 Further,
the report noted the relative absence of AML enforcement proceedings against
Chinese firms when compared to foreign firms.65

Scholars have likewise argued that China is charting a course in antitrust
enforcement that is consciously distinct from other antitrust jurisdictions with
respect to the breadth of policy considerations that come into play in merger
control decision making.66 Those factors go well beyond traditional notions of
consumer welfare to encompass a goal to strengthen domestic Chinese corpo-
rations67 and the need for political negotiations among various elements of the
state bureaucracy.68 The variety of trade, industrial, strategic, and political in-
terests implicated in merger control in China is unsurprising, given the spe-
cific statutory demand of the AML that invites consideration of a broader
array of factors than consumer welfare alone. Often, this Chinese approach
differs from the articulated drivers of U.S. antitrust enforcement decisions.

62 See Michael Martina, China Antitrust Proposals Trigger Foreign Business Fears over IP
Protection, REUTERS (Apr. 1, 2016), www.reuters.com/article/us-china-antitrust-idUSKCN0WY
4KG.

63 2019 Investment Climate Statements: China, U.S. DEP’T OF STATE (July 11, 2019),
www.state.gov/report/custom/9d9802567c-9/.

64 Id. (“While at times the ultimate benefactor of such policies is unclear, foreign companies
have expressed concern that the central government’s use of AML enforcement is often selec-
tively used to target foreign companies, becoming an extension of other industrial policies that
favor SOEs and Chinese companies deemed potential ‘national champions.’”).

65 Id. (“Another consistent area of concern expressed by foreign companies deals with the
degree to which the AML applies—or fails to apply—to SOEs and other government monopo-
lies, which are permitted in some industries. While SAMR has said AML enforcement applies to
SOEs the same as domestic or foreign firms, the reality is that only a few minor punitive actions
have been taken against provincial-level SOEs. In addition, the AML explicitly protects the law-
ful operations of SOEs and government monopolies in industries deemed nationally important.
While SOEs have not been entirely immune from AML investigations, the number of investiga-
tions is not commensurate with the significant role SOEs play in China’s economy.”).

66 E.g., Thomas J. Horton, Antitrust or Industrial Protectionism?: Emerging International Is-
sues in China’s Anti-Monopoly Law Enforcement Efforts, 14 SANTA CLARA J. INT’L L. 109,
114–15 (2016).

67 Id. at 130–31.
68 D. Daniel Sokol, Tensions Between Antitrust and Industrial Policy, 22 GEO. MASON L.

REV. 1247, 1258–59 (2015).
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II. MERGER REVIEW IN THE UNITED STATES

Although there are clear legal, procedural, and economic differences be-
tween the Chinese and U.S. merger control systems, in recent years, there
have been indications that the merger control process in the U.S. may not be
as insulated from politico-industrial considerations as it once may have been.
Indeed, it is increasingly likely that legislative change in the U.S. could
broaden the scope of merger control reviews to encompass a wider variety of
considerations, thereby blurring the stark lines of demarcation drawn by U.S.
critics of Chinese antitrust enforcement.

The merger review standard in the United States has always been, and re-
mains, politically contested. The possibility that U.S. merger review will
move farther from its current consumer welfare focus is increasing with calls
for legislation to require consideration of a wider variety of factors.  For ex-
ample, FTC Commissioner Rebecca Slaughter has recently suggested that
“[a]ntitrust can and should be deployed in the fight against racism.”69  Along-
side this, in recent months, legislators have introduced several bills aimed at
updating the merger review process.70  In February 2021, for instance, Senator
Amy Klobuchar, head of the Senate antitrust subcommittee, introduced the
Competition and Antitrust Law Enforcement Reform Act.71 The sweeping
proposed legislation would increase the antitrust agencies’ budgets, update the
legal standards for merger enforcement to prohibit mergers that “create an
appreciable risk of materially lessening competition,” and create a “new pro-
vision under the Clayton Act to prohibit ‘exclusionary conduct’” by “domi-
nant companies.”72

69 Rebecca Kelly Slaughter, Comm’r, Fed. Trade Comm’n, Antitrust at a Precipice, Remarks
at GCR Interactive: Women in Antitrust 3 (Nov. 17, 2020), www.ftc.gov/system/files/documents
/public_statements/1583714/slaughter_remarks_at_gcr_interactive_women_in_antitrust.pdf.

70 In May 2021, the Senate Judiciary Committee unanimously approved and advanced the
bipartisan Merger Filing Fee Modernization Act. The bill, introduced by Senators Chuck
Grassley and Amy Klobuchar, would increase the premerger fees for mergers worth over $5
billion for the first time since 2001. Further, the bill would increase the DOJ Antitrust Division
and Federal Trade Commission’s enforcement budgets. U.S. Senate Passes Bill to Raise Fees on
Biggest Mergers, REUTERS (June 8, 2021,), www.reuters.com/business/us-senate-passes-bill-
raise-fees-biggest-mergers-2021-06-09/. Then, in June 2021, a bipartisan group of House of Rep-
resentatives members introduced five bills aimed at regulating Big Tech companies and online
markets. See Katie Canales, Congress Unveils 5 Bipartisan Bills that Mark Its Biggest Step Yet in
Regulating Tech Giants like Amazon, Google, Facebook, and Apple, BUSINESS INSIDER (June 11,
2021), www.businessinsider.com/congress-big-tech-bills-facebook-google-apple-amazon-anti-
trust-2021-6.

71 News Releases, Amy Klobuchar, Senator Klobuchar Introduces Sweeping Bill to Promote
Competition and Improve Antitrust Enforcement (Feb. 4, 2021), www.klobuchar.senate.gov/pub-
lic/index.cfm/2021/2/senator-klobuchar-introduces-sweeping-bill-to-promote-competition-and-
improve-antitrust-enforcement.

72 Id.
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The foundational laws of the U.S. antitrust regime were, like the AML,
enacted during a period of social and economic tumult, and they have recently
been subject to growing criticism and calls for revision. Although those calls
have not yet been successful, U.S. merger review has sometimes strayed from
the economically based exercise it often embodied between 1980 and the
2010s. We review the critiques of the existing statutes and enforcement para-
digm in the United States, and in so doing, we suggest that merger review in
the United States can be susceptible to similar types of influence as those
faced by Chinese enforcers—albeit to different degrees and in different ways.

In what follows, we review the basic statutory foundations of the U.S.
merger control statutes, with a particular eye toward the ways in which they
permit the consideration of non-consumer welfare factors. We use historical
case studies to show that the consumer welfare standard has never led to en-
tirely predictable outcomes, and similar mergers have resulted in different
outcomes, depending, in part, on the president in power. We argue that recent
trends in both major political parties suggest that the influence of the con-
sumer welfare standard may be waning. On the left—and to a lesser degree on
the right—politicians and scholars have argued for a more expansive reading
of the antitrust laws. And on the right, the Trump administration in recent
years could was perceived as having used antitrust enforcement to pursue
non-consumer welfare ends. Taken together, these trends suggest that the era
in which both parties agreed, at least nominally, on the goals of merger en-
forcement may be ending, injecting new uncertainties into merger review.

A. THE U.S. ANTITRUST STATUTES

The landmark U.S. antitrust laws, beginning with the Sherman Act,73 were
enacted in response to socioeconomic upheaval. Unlike the AML, the U.S.
antitrust laws are silent on the role of non-consumer welfare considerations.
Indeed, American antitrust statutes are notable for their brevity and ambiguity,
with one notable example, Section 1 of the Sherman Act simply barring any
“contract . . . or conspiracy, in restraint of trade or commerce.”74

Although the congressional intent behind the antitrust laws has been hotly
debated, it is clear that Congress had no single motivation. In recent decades,
the consumer welfare goals of the antitrust laws—achieved by safeguarding
the competitive process—have been ascendant.75 But other objectives were on
the minds of the legislators responsible for those laws. Senator John Sherman,
for whom the Sherman Act is named, declared during debate on the bill’s

73 Sherman Act, ch. 647, 26 Stat. 209 (1890) (codified as amended at 15 U.S.C. §§ 1–7).
74 15 U.S.C. § 1.
75 See generally ROBERT H. BORK, THE ANTITRUST PARADOX: A POLICY AT WAR WITH IT-

SELF (1978); Salop, supra note 11. R
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passage: “If we will not endure a king as a political power, we should not
endure a king over the production, transportation, and sale of any of the ne-
cessities of life.”76 Fear of power concentrated in the hands of the few had
both an economic and political dimension, because many Americans feared
that the trusts could use their wealth to control the political process.77 One
scholar has observed that those who supported the legislation “shared such
explicit and implied values as a belief in fair competition (equality of opportu-
nity), economic diversity, and economic fairness through government over-
sight.”78 Concerns about the size of business also influenced the passage of the
Clayton and Federal Trade Commission Acts of 1914.79

Notwithstanding these multifaceted objectives, the text of the central
merger control statute in the United States, Section 7 of the Clayton Act, es-
tablishes only a single competition-focused standard. It simply prohibits all
acquisitions where “the effect of such acquisition . . . may be substantially to
lessen competition, or to tend to create a monopoly.”80

B. INCONSISTENT APPLICATION OF THE CONSUMER WELFARE STANDARD

Although the U.S. antitrust agencies have consistently championed con-
sumer welfare maximization as the goal of competition law, their application
of the standard has not been entirely consistent over time. In particular, Re-
publican administrations have, on average, issued fewer second requests and
challenged a smaller proportion of mergers than Democratic administrations.81

And as we show in two case studies, political change in the White House
appears to have resulted in very similar mergers being treated quite differently
by antitrust enforcers. These differences may in part reflect slightly different
factual circumstances, but can be more simply and comprehensively under-
stood as resulting from policy disagreements over the application of competi-
tion law.

No matter to what degree U.S. merger enforcement is actually influenced
by factors reflecting political affiliation, many merging parties appear to be-

76 21 CONG. REC. 2457 (1890) (Sen. Sherman).
77 See Zachariah Foge, American Oligarchy: How the Enfeebling of Antitrust Law Corrodes

the Republic, 12 J. BUS., ENTREPRENEURSHIP & L. 119, 130–32 (2019).
78 Thomas J. Horton, Rediscovering Antitrust’s Lost Values, 16 U.N.H. L. REV. 179, 196

(2018) (surveying the debates around the intent behind the enactment of the antitrust laws).
79 Barak Orbach, Antitrust Populism, 14 N.Y.U. J.L. & BUS. 1, 19 (2017); see also Sandeep

Vaheesan, Resurrecting “A Comprehensive Charter of Economic Liberty”: The Latent Power of
the Federal Trade Commission, 19 U. PA. J. BUS. L. 645, 658 (2017) (“Congress expressed
expansive political economic aims that should guide the Commission’s exercise of its powers.
Congress aimed to protect consumers and producers from wealth-extracting firms with market
power, preserve open markets for all comers, and prevent the concentration of private power.”).

80 15 U.S.C. § 18.
81 See AM. ANTITRUST INST., supra note 10. R
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lieve that it is. Some merging parties’ clearance strategies suggest a belief that
agencies can be persuaded to clear deals for reasons other than consumer wel-
fare maximization, and seek to influence enforcement decisions through the
use of sophisticated public- and government-relations tactics. Such a calcula-
tion is understandable: political appointees command the enforcement agen-
cies and may drive decisions colored by noncompetition concerns.

We are not suggesting that antitrust enforcement in the United States is now
or has at any recent time been primarily motivated by noncompetition policy
considerations. Instead, we make two main points. First, the application of the
consumer welfare standard has never resulted in perfectly predictable enforce-
ment decisions. And, second, beginning under the Trump administration there
was a partial erosion of the consumer welfare standard in merger review. Al-
though it is too early to make definitive conclusions, the Biden administration
may well also consider adjustments to the consumer welfare standard in order.
These facts suggest that the sharp distinctions drawn between the United
States and China are more blurry and conditional than conventional wisdom
would have us believe.

1. Contrasting Substantive Enforcement Outcomes in Similar Transactions
Shows the Predictive Limits of the Consumer Welfare Standard

To show that the consumer welfare standard can yield inconsistent results
depending on the party in power, we examine two pairs of deals that posed
similar antitrust issues but resulted in sharply divergent enforcement out-
comes under different political administrations: (1) the clearance of Whirl-
pool/Maytag in 2006 followed by the litigated challenge to Electrolux/GE in
2014, and (2) the litigated challenge and abandonment of Halliburton/Baker
Hughes in 2016 followed by the consent settlement in Bayer/Monsanto in
2018.

a. Whirlpool/Maytag and Electrolux/GE

In 2006, the U.S. Department of Justice cleared the acquisition of Maytag
by Whirlpool without remedies. Eight years later, in another segment of the
same home appliance space, the same agency sued to enjoin a similar transac-
tion between Electrolux and General Electric. What explains that difference?

In July 2005, when Whirlpool announced its proposed acquisition of May-
tag, the companies were the largest and third-largest appliance manufacturers
in the United States, with annual sales of $14 and $5 billion, respectively.82

Both companies manufactured an array of household appliances, including

82 See Press Release, U.S. Dep’t Justice, Department of Justice Antitrust Division Statement
on the Closing of Its Investigation of Whirlpool’s Acquisition of Maytag (Mar. 29, 2006),
www.justice.gov/archive/atr/public/press_releases/2006/215326.htm.
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washers and dryers, refrigerators, dishwashers, microwaves, and air condition-
ers.83 And both asserted that they competed not only with one another and
other U.S. manufacturers, such as General Electric, but also faced credible
and growing threats from foreign manufacturers, in particular LG and
Samsung.84

The DOJ defined the product market as laundry appliances (washers and
dryers), with a focus on top-loading and front-loading washers, and then de-
termined that the merger was not likely to substantially reduce competition in
that market because the merged entity would be constrained from raising
prices by competitors (including new market entrants in LG and Samsung)
that could sell less expensive imported washers, more efficient front-loading
washers, or both.85 The DOJ also assessed the efficiencies of the transaction
and concluded that “Whirlpool [was] likely to achieve significantly more sav-
ings than Maytag could achieve if th[e] transaction d[id] not proceed,” and
that the “efficiencies further reduce the likelihood that the transaction might
harm consumer welfare.”86

The DOJ’s decision to clear the deal without remedies was criticized by
some commentators.87 In 2008, after the close of the investigation, Carl Sha-
piro, the outside expert whom the DOJ had retained to assist its investigation
of the matter, publicly criticized the outcome, suggesting that the decision
contributed to the “perception that the Justice Department . . . adopted a very

83 See id.
84 See id. (noting competition from foreign brands, including LG and Samsung).
85 Id. The DOJ’s press release noted the following:

After thoroughly investigating Whirlpool’s proposed acquisition of Maytag, the Divi-
sion determined that the proposed transaction is not likely to reduce competition sub-
stantially. The combination of strong rival suppliers with the ability to expand sales
significantly and large cost savings and other efficiencies that Whirlpool appears likely
to achieve indicates that this transaction is not likely to harm consumer welfare.
. . . .

The Division found that, despite the two companies’ relatively high share of laundry
product sales in the United States, any attempt to raise prices likely would be unsuc-
cessful. Whirlpool and Maytag represent two well-known brands in the industry, but
rival appliance brands such as Kenmore, General Electric and Frigidaire are also well
established, and newer brands such as LG and Samsung have quickly established
themselves in recent years. LG, Samsung, and other foreign manufacturers could in-
crease their imports into the U.S. Existing U.S. manufacturers have excess capacity
and could increase their production. Further, the large retailers through which the ma-
jority of these appliances are sold—Sears, Lowe’s, The Home Depot and Best Buy—
have alternatives available to help them resist an attempt by the merged entity to raise
prices. Finally, the parties substantiated large cost savings and other efficiencies that
should benefit consumers.

Id.
86 See id.
87 See, e.g., DIANA MOSS, AM. ANTITRUST INST., ANTITRUST ANALYSIS OF WHIRLPOOL’S PRO-

POSED ACQUISITION OF MAYTAG 2–3 (2016), www.antitrustinstitute.org/wp-content/uploads/
2018/08/477.pdf.
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lax merger enforcement policy.”88 Shapiro and his co-author, Jonathan Baker,
expressed confidence that the merger would have been challenged by the pre-
vious Democratic administration.89 Separately, a team of independent econo-
mists concluded that the deal resulted in higher prices in several markets,
including raising the price of Whirlpool dryers by about 17 percent and May-
tag dishwashers by about 7 percent.90

Eight years later, the DOJ, under President Obama, was confronted with
another merger in home appliances: Electrolux’s acquisition of GE’s appli-
ance business.91 The outcome in Whirlpool/Maytag provided precedent for
assessing market structure, concentration, and competitive effects, and the
likely role of foreign entrants in the U.S. market, albeit as to different durable
home appliances. And yet, in July 2015, the DOJ brought suit to block the
merger to prevent the “eliminat[ion of] competition between Electrolux and
General Electric” and to prevent a “significant[ ] increase [in] concentration in
already concentrated markets.”92 The DOJ defined the relevant market as
cooking appliances—particularly, the sale of cooktops, wall ovens, and ranges
to contract channel purchasers (i.e., property managers, homebuilders, and ho-
tels/motels)—and alleged that at the time of the proposed acquisition, Elec-
trolux and GE, along with their only major competitor, Whirlpool, accounted
for 90 percent of sales of major cooking appliances in the contract channel.93

Perhaps unsurprisingly, shortly after the DOJ filed suit, commentators com-
pared this decision with the DOJ’s earlier refusal to challenge the Whirlpool/
Maytag merger, despite the existence of similarly high levels of market con-
centration in that case. One of the lawyers who represented Electrolux in the
DOJ review argued that the efficiencies accepted by the DOJ in Whirlpool/
Maytag established that the earlier deal was not anticompetitive, and that there
was no reason to conclude that efficiencies would be any less meaningful in

88 See Jonathan B. Baker & Carl Shapiro, Reinvigorating Horizontal Merger Enforcement, in
HOW THE CHICAGO SCHOOL OVERSHOT THE MARK: THE EFFECT OF CONSERVATIVE ECONOMIC

ANALYSIS ON U.S. ANTITRUST 235, 248 (Robert Pitofsky ed., 2008); Steve Salop, Was the Whirl-
pool/Maytag Merger Anticompetitive After All?, TRUTH ON THE MARKET (Nov. 2, 2011),
truthonthemarket.com/2011/11/02/was-the-whirlpoolmaytag-merger-anticompetitive-after-all/.

89 See Baker & Shapiro, supra note 88, at 250 (“We are confident that the Whirlpool/Maytag R
deal would have been challenged by Assistant Attorney General Klein ten years ago.”).

90 See Orley C. Ashenfelter et al., The Price Effects of a Large Merger of Manufacturers: A
Case Study of Maytag-Whirlpool, 5 AM. ECON. J.: ECON. POL. 239, 252 (2013).

91 See Press Release, Electrolux, AB, Electrolux Contests the U.S. Department of Justice’s
Opposition to the Acquisition of GE Appliances (July 1, 2015), www.globenewswire.com/news-
release/2015/07/01/749168/0/en/Electrolux-contests-the-U-S-Department-of-Justice-s-opposi-
tion-to-the-acquisition-of-GE-Appliances.html.

92 See Complaint at 10 ¶ 28, United States v. AB Electrolux, No. 1:15-cv-01039-EGS (D.D.C.
July 1, 2015).

93 Id. at 7–8, 13.
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GE/Electrolux.94 Electrolux also argued that the DOJ’s challenge was “wholly
inconsistent” with its earlier decision to allow Whirlpool to acquire Maytag,
which was “at the time one of Whirlpool’s major competitors on the U.S.
home appliance market.”95

One significant difference between the DOJ’s analyses in the two transac-
tions was its decision to include LG and Samsung in the relevant market in
Whirlpool/Maytag but to exclude those very same manufacturers from the
relevant market in GE/Electrolux. This exclusion allowed the DOJ to assert
that the top three firms held a 90 percent market share in the later transaction.

There do not appear to have been major market shifts that explain the dif-
ferent outcomes in the two deals. Nor does there appear to be a distinction on
the basis of the parties themselves in terms of products, size, or otherwise.
The difference, instead, seems to reflect either agency learning in the face of
evidence that the prior transaction had led to significantly higher prices in
several markets or a greater willingness in a Democratic administration to
define markets more narrowly on the basis of product quality and customer
channelization.96 The different decisions could also reflect the DOJ’s greater
willingness to take on litigation risk.

In either event, the contrasting decisions appear to reflect different ap-
proaches to competition law. Notwithstanding the parties’ arguments as to the
need to include Samsung and LG in the relevant market, the DOJ took the
case to trial, and approximately one month after trial began, GE and Elec-
trolux announced the termination of their merger agreement due to the parties
reaching the outside date in their contract.97

b. Halliburton/Baker Hughes and Bayer/Monsanto

A second, and similar, apparent shift in approach to merger enforcement is
evident in the DOJ’s diverging reviews of the Halliburton/Baker Hughes and
Bayer/Monsanto transactions.

In November 2014, Baker Hughes and Halliburton, at the time two of the
most significant oilfield service companies, announced plans to merge.98 The

94 See Melissa Lipman, DOJ Electrolux Merger Suit Solid Despite Limited ‘Hot Doc Use,’
LAW360 (July 2, 2015).

95 See Press Release, supra note 91. R
96 See Ashenfelter et al., supra note 90. This evidence suggests that the DOJ was wrong to R

conclude that potential entry would obviate the price effects of concentration in Whirlpool/
Maytag.

97 See Press Release, Electrolux Group, Acquisition of GE Appliances Not to Be Completed
(Dec. 7, 2015), www.electroluxgroup.com/en/acquisition-of-ge-appliances-not-to-be-completed-
21617/.

98 See Antitrust Division Update Spring 2017: Halliburton and Baker Hughes Abandon An-
ticompetitive Merger, U.S. DEP’T OF JUSTICE (updated Mar. 28, 2017), www.justice.gov/atr/divi-
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DOJ’s review centered on nearly two dozen different competitive overlaps.
The overlaps arose within large and complex portfolios with significant inter-
dependencies with other areas of the respective businesses (such as cross-
selling across a suite of products or services). The DOJ’s examination of the
competitive issues therefore addressed not only unilateral and coordinated
horizontal effects, but also potential bundling effects. In April 2015, Hallibur-
ton proposed to divest a number of its drilling businesses to address the DOJ’s
competitive concerns about the merger.99 The companies later announced an-
other round of proposed divestitures to allay competitive concerns.100 The
companies proposed a third round of divestitures in January 2016.101 These
multiple and substantial divestiture proposals failed to satisfy the DOJ, and in
2016, the DOJ sued to block the merger.102

The 2016 challenge turned in part on the DOJ’s position that the agency
could not effectively supervise such complex remedies that depended on the
merged firm’s compliance, which might be difficult for enforcement agencies
to monitor. The DOJ alleged that Baker Hughes and Halliburton were two of
only three firms capable of performing the full range of oilfield services in the
most challenging environments across the globe.103 The DOJ asserted that
Halliburton’s proposed remedies “appear[ed] to be among the most complex
and riskiest remedies ever contemplated in an antitrust case.”104

Put differently, the problem was not just that there were too many reme-
dies; it was that there were fundamental interdependencies between parts of
the business, including parts of the business that would not go to the divesti-
ture buyer and would leave the divestiture buyer dependent upon the merged
firm. For example, the remedies “would separate business lines and divide
facilities, intellectual property, research and development, workforces, con-
tracts, software, data and other assets across the world between the merged

sion-operations/division-update-spring-2017/halliburton-and-baker-hughes-abandon-
anticompetitive-merger.

99 See Press Release, Halliburton Co., Halliburton to Separately Market for Sale Its Drill Bits,
Directional Drilling and LWD/MWD Business in Connection with Pending Baker Hughes Ac-
quisition (Apr. 7, 2015), www.businesswire.com/news/home/20150407006567/en/Halliburton-
Separately-Market-Sale-Drill-Bits-Directional.

100 See Press Release, Halliburton Co., Halliburton and Baker Hughes Announce Additional
Divestiture Proposals (Sept. 28, 2015), ir.halliburton.com/news-releases/news-release-details/
halliburton-and-baker-hughes-announce-additional-divestiture.

101 See David Lesar, Halliburton Co., Statement on Earnings Conference Call (Jan. 25, 2016),
seekingalpha.com/article/3832116-halliburtons-hal-ceo-dave-lesar-on-q4-2015-results-earnings-
call-transcript.

102 See Press Release, U.S. Dep’t of Justice, Justice Department Sues to Block Halliburton’s
Acquisition of Baker Hughes (Apr. 6, 2016), www.justice.gov/opa/pr/justice-department-sues-
block-halliburton-s-acquisition-baker-hughes.

103 Id.
104 Complaint ¶ 9, United States v. Halliburton Co., No. 1:16-cv-00233-GMS (D. Del. Apr. 6,

2016).
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company and the buyer of the divested assets” but did not require the divesti-
ture of other key assets or consumer contracts.105 Consequently, the DOJ ar-
gued, the proposed remedies would “leave the buyer dependent on
Halliburton for services that [were] crucial to the businesses being
divested.”106

The DOJ also saw the remedies as “impos[ing] an unprecedented burden on
the Court and the United States, as [they] would require oversight of the
global separation and transfer of thousands of assets and employees, as well
as the performance of numerous service agreements for years into the fu-
ture.”107 In short, the DOJ was unwilling to accept the risks to competition
associated with attempting to remedy harms in 23 overlapping and interlinked
markets, and therefore concluded that the transaction must be blocked out-
right.108 After the lawsuit was filed, Baker Hughes terminated the merger
agreement with Halliburton.109

Not long thereafter, and shortly before President Trump’s election in No-
vember 2016, Bayer agreed to buy Monsanto in a transaction that presented a
comparably diverse and complex set of competition concerns.110 In its review
of this transaction, however, and following an extended investigation, the
DOJ concluded that an array of divestiture remedies would be acceptable. The
DOJ alleged that the merger would eliminate head-to-head competition in the
development of genetically modified agricultural products (e.g., cotton, ca-
nola, soybean seeds) and vegetable seeds and would result in higher prices.111

The DOJ further argued that the merger would harm innovation, as competi-
tion would no longer spur the companies to improve their products.

The DOJ identified 17 relevant antitrust markets that would be harmed by
the transaction, including those for genetically modified seeds, vegetable
seeds, and herbicides. These markets overlapped and interacted in complex
ways. According to the DOJ, “Without the merger, competition between
Bayer and Monsanto would intensify as both companies pursue what the in-
dustry refers to as ‘integrated solutions’—combinations of seeds, traits, and
crop protection products.”112 Nonetheless, the DOJ resolved its concerns
through divestitures and an interlocking set of agreements and interdependen-

105 Id. ¶ 9; see also id. ¶ 77.
106 Id. ¶ 9.
107 Id. ¶ 10.
108 See id. ¶¶ 17–64.
109 See Antitrust Division Update Spring 2017, supra note 98. R
110 See Complaint ¶¶ 1–10, United States v. Bayer AG, No. 1:18-cv-01241-JEB (D.D.C. May

29, 2018).
111 See id. ¶¶ 4–6.
112 Competitive Impact Statement at 3–4, Bayer AG, No. 1:18-cv-01241-JEB (D.D.C. May 29,

2018).
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cies between the merged firm and the divestiture buyer, BASF.113 Bayer was
required to divest businesses that competed with Monsanto, including Bayer’s
cotton, soybean, vegetable seed, and herbicide businesses, as well as certain
IP and research capabilities.114 The DOJ described the settlement as the “larg-
est-ever divestiture package secured by the United States to resolve competi-
tion concerns resulting from a merger.”115

These divestitures and supplementary agreements were complex and costly
to administer, just as the remedies proposed by Halliburton would have been.
According to the DOJ, it rejected the remedies proposed by Halliburton in
part because they would “leave [a potential divestiture] buyer dependent on
Halliburton for services that are crucial to the businesses being divested.”116 In
Bayer/Monsanto, by contrast, the DOJ accepted a consent decree that required
Bayer to enter into several years-long supply contracts with BASF “at varia-
ble cost,” with extension options left in the DOJ’s hands for years into the
future.117 In addition, the decree sought to remedy innovation concerns
through simple divestitures—a controversial position to take, and one in con-
trast with the European Commission’s determination in the Dow/DuPont
agribusiness deal that divestitures of individual products and related R&D ef-
forts did not sufficiently preserve an overall incentive and ability to innovate.
The Commission instead required the divestiture of the entirety of DuPont’s
global R&D business.118

The DOJ’s position in Bayer/Monsanto—that the agency can effectively
remedy a deal that poses complex portfolio effects—contradicted, or was at
least in tension with, its position in Halliburton/Baker Hughes. Indeed, the
agency’s press release trumpeting the size and complexity of the Bayer/Mon-
santo divestiture agreement presented a notable (if sub silentio) repudiation of
both its position in Halliburton/Baker Hughes and its argument against behav-
ioral remedies in AT&T/Time Warner. It is all the more striking in light of an
agenda-setting speech by then-Assistant Attorney General Delrahim,  arguing

113 Id. at 16–31.
114 See Press Release, U.S. Dep’t of Justice, Justice Department Secures Largest Negotiated

Merger Divestiture Ever to Preserve Competition Threatened by Bayer’s Acquisition of Mon-
santo (May 29, 2018) [hereinafter DOJ Bayer/Monsanto Press Release], www.justice.gov/opa/pr/
justice-department-secures-largest-merger-divestiture-ever-preserve-competition-threatened.

115 Matthew Perlman, Bayer, Monsanto Win US Clearance for $62B Deal, LAW360 (May 29,
2018).

116 Complaint ¶ 9, United States v. Halliburton Co., No. 1:16-cv-00233 (D.D.C. Apr. 6, 2016).
117 See Proposed Final Judgment at 22–29, Bayer AG, No. 1:18-cv-01241-JEB (D.D.C. May

29, 2018), www.justice.gov/opa/press-release/file/1066631/download.
118 Case COMP/M.7932—Dow/DuPont, Comm’n Decision ¶¶ 4032–4033 (Mar. 27, 2017),

ec.europa.eu/competition/mergers/cases/decisions/m7932_13668_3.pdf; see also Nicolas Petit,
Innovation Competition, Unilateral Effects, and Merger Policy, 82 ANTITRUST L.J. 873, 875
(2019).
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that the DOJ is ill-suited to monitor complex remedies and, when faced with
an illegal transaction, should “only accept a clean and complete solution.”119

2. Merging Parties’ Attempted Use of Political Means to Influence Merger
Enforcement Decisions

With significant deviations in merger enforcement decisions between politi-
cal parties, it is no surprise that firms involved in a number of high-profile
mergers have attempted to influence the review process with policy arguments
that were not explicitly grounded (or in some cases, were explicitly not
grounded) in an analysis of competitive effects.

Arguably, one such example occurred in 2016, the final year of the Obama
administration, when the DOJ filed suit to block Aetna’s proposed $37 billion
acquisition of Humana. In a letter to the DOJ prior to litigation, Aetna indi-
cated that it would be unable to expand its participation in the Obamacare
exchanges, and that it might have to exit several exchanges in which it was
currently participating, if the DOJ challenged the transaction.120 The DOJ read
this letter as conditioning support for a major political initiative of the admin-
istration—expansion of health care coverage for Americans through the suc-
cessful operation of the Affordable Care Act exchanges—on a favorable
enforcement outcome. The gambit failed, and the DOJ, undeterred, filed suit.
Aetna then withdrew from a number of state exchanges.

The DOJ later argued in litigation that Aetna had exited from the exchanges
to improve its litigation position rather than for legitimate business reasons.
The district court agreed, finding that “Aetna tried to leverage its participation
in the exchanges for favorable treatment from DOJ regarding the proposed
merger,” and further that “Aetna and its CEO, [Mark] Bertolini, viewed par-
ticipation on the exchanges as closely connected to DOJ’s attempt to block the
merger.”121 The court explained:

Bertolini believed that DOJ should not block the merger in view of Aetna’s
role in advancing the [Affordable Care Act] and participating in the ex-
changes, and Aetna was willing to offer to expand its participation in the
exchanges if DOJ did not block the merger, or conversely, was willing to
threaten to limit its participation in the exchanges if DOJ did.122

119 See Makan Delrahim, Assistant Att’y Gen., U.S. Dep’t of Justice, Antitrust Div., Keynote
Address at Am. Bar Ass’n Antitrust Fall Forum (Nov. 16, 2017), www.justice.gov/opa/speech/
assistant-attorney-general-makan-delrahim-delivers-keynote-address-american-bar.

120 See Letter from Mark T. Bertolini, Chairman & CEO, Aetna Inc., to Ryan M. Kantor,
Assistant Chief, Litig. I Section, Dep’t of Justice, Antitrust Div. (July 5, 2016),
big.assets.huffingtonpost.com/AetnaDOJletter.pdf.

121 United States v. Aetna, Inc., 240 F. Supp. 3d 1, 81–82 (D.D.C. 2017).
122 Id. at 82. The DOJ convinced the district court to enjoin the deal. Id. at 99.
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A second example of parties arguably attempting to make use of the political
process in merger review occurred a year later, during the early stages of the
Trump administration. While Bayer’s acquisition of Monsanto was under re-
view by the DOJ, those companies’ executives held a highly publicized meet-
ing with then-President-elect Trump to discuss the industrial and economic
policy benefits of the transaction.123 During the meeting, the executives report-
edly promised that the merger would bring additional jobs to the United
States—a major plank in President Trump’s 2016 agenda.124 Bloomberg News
reported that the companies had pledged $8 billion in investment and 3,000
additional jobs should the merger be approved.125 The DOJ ultimately cleared
the merger in May 2018.126

Questions about the susceptibility of federal antitrust agencies to political
influence were even more pronounced in another transaction pending at the
same time: AT&T’s $85 billion purchase of Time Warner. President Trump
explicitly opposed the merger, and frequently criticized CNN, a flagship Time
Warner media property, as a political enemy. Prior to his appointment as head
of the DOJ’s Antitrust Division, Makan Delrahim said that he saw very few
issues with the proposed transaction.127 After his confirmation, however,
Delrahim presided over the government’s challenge to the merger.

Political considerations also shaped AT&T’s antitrust clearance strategies.
AT&T, like Bayer, made public promises of significant investments in the
United States and announced employee bonuses after the passage of corporate
tax cuts supported by President Trump in 2017.128 AT&T also paid President
Trump’s former personal lawyer, Michael Cohen, hundreds of thousands of
dollars for consulting services.129 Reporters and scholars drew the inference

123 See, e.g., Ludwig Burger & Patricia Weiss, Bayer Says Had Productive Meeting with
Trump over Monsanto Deal, REUTERS (Jan. 12, 2017), www.reuters.com/article/us-monsanto-m-
a-bayer-trump-idUSKBN14W17O; Jacob Bunge, Bayer, Monsanto CEOs Pitch Deal to Trump,
WALL ST. J. (Jan. 11, 2017), www.wsj.com/articles/bayer-monsanto-ceos-pitch-deal-to-trump-
1484166068.

124 Brian Schwartz & Charlie Gasparino, Bayer, Monsanto CEOs Meet with Trump, Argue
Merger Would Create U.S. Jobs, FOX BUS. (Jan. 13, 2017), www.foxbusiness.com/politics/
bayer-monsanto-ceos-meet-with-trump-argue-merger-would-create-u-s-jobs.

125 Justin Sink & Mario Parker, Bayer-Monsanto Pledge Investment, Jobs After Trump Meet-
ing, BLOOMBERG (Jan. 17, 2017), www.bloomberg.com/news/articles/2017-01-17/bayer-to-in-
vest-8-billion-and-add-3-000-jobs-trump-aide-says.

126 DOJ Bayer/Monsanto Press Release, supra note 114. R
127 No Big Worries in AT&T Deal for Time Warner, BNN BLOOMBERG (Oct. 24, 2016),

www.bnn.ca/video/no-big-worries-in-at-t-deal-for-time-warner~978794.
128 With Tax Reform, AT&T Plans to Increase U.S. Capital Spending $1 Billion and Provide

$1,000 Special Bonus to More Than 200,000 U.S. Employees, AT&T (Dec. 20, 2017),
about.att.com/story/att_tax_reform.html.

129 Cecilia Kang & Kenneth P. Vogel, AT&T Chief Says It Made a ‘Big Mistake’ Hiring
Michael Cohen, N.Y. TIMES (May 11, 2018), www.nytimes.com/2018/05/11/technology/att-co-
hen-trump-time-warner.html.
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that the antitrust review of the AT&T/Time Warner transaction was under-
taken through the prism of political effects.130

The clearance strategies of Aetna, Bayer, and AT&T imply that parties ac-
quiring public companies may have—at least in several major instances—
calculated that the antitrust agencies are not as insulated from political persua-
sion as the agencies claim themselves to be, even if attempts at political per-
suasion have not succeeded unambiguously (or, in the case of Aetna, clearly
failed).

These examples illustrate the impact that shifts in enforcement philosophy
can have on the substantive outcome of antitrust enforcement actions. They
show the influence of substantive disagreements about competition realities,
and perhaps political influence, even in an environment in which the con-
sumer welfare standard is widely accepted as the sole objective of merger
enforcement. Merger review may be set to grow still less predictable if, as we
argue in the following section, support for the consumer welfare standard is
eroding in influence on both the left and the right.

C. THE FUTURE INFLUENCE OF THE CONSUMER WELFARE STANDARD

1. Substantive Critiques of the Consumer Welfare Standard

Attacks on lax merger review standards have gone hand in hand with recent
dislocations in the global economy and wealth inequality concerns—perhaps
exacerbated by technological advances, globalization, the 2008 financial cri-
sis, and the COVID-19 pandemic. Critiques of merger enforcement policy
appear in the political arena in the form of proposed legislation,131 party plat-
forms,132 reports from congressional investigations,133 and the writings of com-
mentators.134 Some of the proposals for change would retain consumer welfare
as the appropriate goal of competition law but adjust the legal and enforce-
ment regime based on different empirical beliefs about the likely conse-
quences for competition and consumer welfare of horizontal and vertical

130 See, e.g., Larry Bumgardner, AT&T and Time Warner’s Vertical Merger: The Court Battle
and Political Undercurrent, 25 J.L. BUS. & ETHICS 31, 37–38 (2019).

131 E.g., S. 307, 116th Cong., at 5 (2019).
132 E.g., DEMOCRATIC PLATFORM COMM., 2016 DEMOCRATIC PARTY PLATFORM 11 (2016),

democrats.org/wp-content/uploads/2018/10/2016_DNC_Platform.pdf.
133 MAJORITY STAFF OF H. SUBCOMM. ON ANTITRUST, COM. & ADMIN. L. ON THE JUDICIARY,

116TH CONG., INVESTIGATION OF COMPETITION IN DIGITAL MARKETS: MAJORITY STAFF REPORT

AND RECOMMENDATIONS (2020) [hereinafter HOUSE DIGITAL MARKETS REPORTS], judici-
ary.house.gov/uploadedfiles/competition_in_digital_markets.pdf?utm_campaign=4493-519.

134 See, e.g., Lina Khan & Sandeep Vaheesan, Market Power and Inequality: The Antitrust
Counterrevolution and Its Discontents, 11 HARV. L. & POL’Y REV. 235, 276 (2017).



2021] CONSUMERS AND CITIZENS 731

mergers.135 Others explicitly aim to shift the goals of antitrust policy away
from consumer welfare.136 To the extent these critiques suggest that antitrust
needs to address more than merely end consumers, we believe existing stan-
dards in the United States already do so. By far the more thought-provoking
critique is that antitrust should directly address matters clearly beyond the
scope of the “welfare” traditionally considered in competition policy—like
climate change, racial justice, or income inequality

Rumblings against the antitrust status quo have increased over the last sev-
eral years, notably on the American political left. The Democratic Party’s
2016 platform included an antitrust plank that vowed to “make competition
policy and antitrust stronger and more responsive to our economy today, en-
hance the antitrust enforcement arms of the Department of Justice and the
Federal Trade Commission, and encourage other agencies to police anti-com-
petitive practices in their areas of jurisdiction.”137 The platform went on to
state that the party supported “the historic purpose of the antitrust laws to
protect competition and prevent excessively consolidated economic and politi-
cal power, which can be corrosive to a healthy democracy.”138 Congressional
Democrats—and, more recently, Congressional Republicans—have also re-
peatedly promoted antitrust reforms in recent years. These proposals have in-
cluded calls for new merger review standards, including new rebuttable
presumptions that would make a larger number of mergers presumptively
illegal.139

These principles are reflected in legislation introduced in the U.S. Senate.
For example, proposed legislation titled the Consolidation Prevention and
Competition Promotion Act of 2019 would substantially alter the Clayton Act
by lowering the quantum of impact that a merger must have to violate Section
7 from a “substantially lessen[ing]” of competition to a “material lessen[ing]”
of competition, with the explicit goal of allowing plaintiffs to prevail by es-
tablishing that the merger “may cause more than a de minimis amount of

135 See, e.g., The Consolidation Prevention and Competition Promotion Act of 2019, S. 307,
116th Cong. (2019); Jonathan B. Baker et al., Joint Response to the House Judiciary Committee
on the State of Antitrust Law and Implications for Protecting Competition in Digital Markets
(Apr. 30, 2020), equitablegrowth.org/wp-content/uploads/2020/04/Joint-Response-to-the-House-
Judiciary-Committee-on-the-State-of-Antitrust-Law-and-Implications-for-Protecting-Competi-
tion-in-Digital-Markets.pdf.

136  Hovenkamp, supra note 4, at 117–28 (collecting critiques of the consumer welfare standard R
and summarizing various arguments of the “New Brandeis School”).

137 DEMOCRATIC PLATFORM COMM., supra note 132, at 11. R
138 Id.
139 House Democrats, Policy Proposal, A Better Deal: Cracking Down on Corporate Monopo-

lies and the Abuse of Economic and Political Power (July 2017), forthepeople.speaker.gov/sites/
forthepeople.house.gov/files/documents/A-Better-Deal-on-Competition-and-Costs.pdf; Competi-
tion and Antitrust Law Enforcement Reform Act of 2021, S. 225, 117th Cong. (2021).



732 ANTITRUST LAW JOURNAL [Vol. 84

harm.”140 Further, the bill would shift the burden of proof to the merging par-
ties in certain cases, requiring them—rather than the plaintiff—to establish
that their proposed transaction will ]not materially harm competition.141 Al-
though such an approach would mark an important change in antitrust policy,
it does not necessarily signal a change in the underlying goals of competition
law.142

Other political moves have more clearly sought to alter the aims of antitrust
law. In July 2021, the Biden administration introduced an Executive Order,
aimed at promoting competition.143 Additionally, the administration appointed
several individuals with longstanding views opposed to online market place
monopolization, including Tim Wu, Lina Khan, and Jonathan Kanter.144 An-
other important example is the majority staff report from the House Judiciary
Committee’s months-long investigation into competition in digital markets,
which focused on the activities of Amazon, Apple, Facebook, and Google.
The report recommended dramatic changes to the antitrust treatment of merg-
ers. Some of the recommended changes, such as a new structural presumption
that any merger increasing market share to over 30 percent is illegal;145 ban-
ning outright  the acquisition of potential or nascent rivals;146 and “revital-
izing” the essential facilities doctrine,147 are consonant with a version of the
consumer welfare standard. Others, such as expanding the objective of anti-
trust analysis to include effects on “independent businesses, open markets, a
fair economy, and democratic ideals,” are not.148

Some commentators support taking U.S. antitrust law away from its con-
sumer-welfare focus, returning it to the broader societal goals enunciated by
some of the legislators who enacted those laws originally. Broadening the
antitrust enforcement criteria might entail, for example, abandoning the con-
sumer welfare standard in favor of a “citizen interest” standard.149 Lina Khan,
now FTC Chair, and Sandeep Vaheesan argue in favor of such a standard,

140 S. 307, 116th Cong. §§ 2–3 (2019).
141 Id. § 2.
142 Making structural rules statutory would likely also increase the predictability of merger

review by making it more mechanical.
143 See Executive Order on Promoting Competition in the American Economy, The White

House Briefing Room (July 9, 2021), www.whitehouse.gov/briefing-room/presidential-actions/
2021/07/09/executive-order-on-promoting-competition-in-the-american-economy/.

144 Jim Tankersley & Cecilia Kang, Biden’s Antitrust Team Signals a Big Swing at Corporate
Titans, N.Y. TIMES (July 25, 2021), www.nytimes.com/2021/07/24/business/biden-antitrust-ama-
zon-google.html.

145 HOUSE DIGITAL MARKETS REPORTS, supra note 133, at 393. R
146 Id.
147 Id. at 396.
148 Id. at 391.
149 See Khan & Vaheesan, supra note 134, at 276. R
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which would explicitly accommodate objectives beyond consumer welfare
and require antitrust agencies not only to “protect consumers from anticompe-
titive overcharges and small producers from anticompetitive underpayments
[and] preserve open markets,” but also to enforce the law with the objective of
“dispers[ing] economic and political power.”150 They propose implementing
their standard in the merger arena, with a presumption that any horizontal
merger that produces a firm with a market share greater than 30 percent would
be presumptively illegal.151 Although, as we argue above, such a presumption
need not contradict the consumer welfare standard, it may if applied with an
eye to the non-consumer welfare factors underlying the contemplated “citizen
interest” standard.152

2. Recent Enforcement Deviations from the Consumer Welfare Standard

Several key enforcement decisions from the recent Trump administration
may also point to the declining influence of the consumer welfare standard.153

We review two here. First, numerous antitrust commentators have speculated
that the DOJ’s decision in AT&T/Time Warner was motivated in part by non-
competition concerns. Second, a career civil servant in the DOJ Antitrust Di-
vision recently testified in Congress that the agency has used its second re-
quest powers to investigate mergers in the cannabis industry based on the
personal animus of then-Attorney General Barr, rather than bona fide compe-
tition concerns.154

150 Id.
151 Id. at 281 (citing United States v. Phila. Nat’l Bank, 374 U.S. 321, 364 (1963)). Indeed, the

structural presumption was likely created by one of the founders of the Chicago School, Richard
Posner, when he was clerking on the Supreme Court. See Philadelphia National Bank at 50: An
Interview with Judge Richard Posner, 80 ANTITRUST L.J. 205, 205–06 (2015); cf. Doni Bloom-
field, Getting to “May Be”: Probability, Potential Competition, and the Clayton Act (working
paper Jan. 27, 2021), papers.ssrn.com/sol3/papers.cfm?abstract_id=3589820 (arguing that Sec-
tion 7 requires a form of the structural presumption).

152 See Khan & Vaheesan, supra note 134, at 279 (arguing that “Congress had multiple politi- R
cal economic goals when enacting the Sherman Act, the Federal Trade Commission Act, and the
Clayton Act. . . . [among them that] “purchasers should receive a ‘fair share’ of these benefits”).
Khan and Vaheesan explain that “[w]hen interpreting antitrust laws, the antitrust agencies and
courts should hew to this expansive intent.” Id.

153 Not surprisingly, Democrats and Republicans have offered very different reasons for deviat-
ing from the consumer welfare standard.

154 See Nicholas Fandos et al., Justice Dept. Officials Outline Claims of Politicization Under
Barr, N.Y. TIMES (June 24, 2020), www.nytimes.com/2020/06/24/us/politics/justice-department-
politicization.html.
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a. Comcast/NBCUniversal & AT&T/Time Warner

In December 2009, Comcast announced that it had reached a deal to ac-
quire a 51 percent stake in NBC Universal (NBCU).155 At the time of the
proposed acquisition, Comcast was the “largest video programming distribu-
tor in the nation, with approximately 23 million video subscribers,” and con-
trolling interests in numerous regional sports networks and other digital
properties.156 NBCU owned numerous broadcast and cable networks, was a
founding partner and 32 percent owner of Hulu, and owned film production
studios and theme parks.157 In 2011, the DOJ, joined by California, Florida,
Missouri, Texas, and Washington, filed a complaint against the merger, alleg-
ing that it would result in tens of millions of U.S. consumers paying higher
prices for lower-quality video-programming distribution services.158 The DOJ
simultaneously resolved those concerns with a consent decree that imposed a
set of conduct remedies designed to eliminate the merger’s anticompetitive
effects.159 The decree required Comcast to submit to a variety of behavioral
remedies that restricted the conduct of its post-merger business.160

In 2016, one of Comcast’s rivals, AT&T, entered into a similar transaction
with Time Warner. AT&T/DirecTV was the largest U.S. distributor of tradi-
tional subscription television. Time Warner was the owner of several popular
TV networks, including the Turner networks (TNT, TBS, CNN, HBO, etc.).161

After investigating for more than a year, the DOJ filed a complaint challeng-
ing the merger in November 2017.162 DOJ argued that the merger would sub-
stantially lessen competition among producers of video programming
subscription services.163 The DOJ alleged that the merged entity would be in-
centivized to raise costs for competitors, hamper the growth of rivals, and
ultimately raise prices for customers.164 The DOJ explained that post-merger

155 See Press Release, Comcast Corp., Comcast and GE Announce NBC Universal Joint Ven-
ture (Dec. 3, 2009), corporate.comcast.com/comcast-voices/comcast-and-ge-announce-nbc-uni-
versal-joint-venture.

156 Complaint ¶ 15, United States v. Comcast Corp., No. 1:11-cv-00106-RJL (D.D.C. Jan. 18,
2011).

157 Id. ¶ 17.
158 Id. at 1.
159 See Press Release, U.S. Dep’t of Justice, Justice Department Allows Comcast-NBCU Joint

Venture to Proceed with Conditions (Jan. 18, 2011), www.justice.gov/opa/pr/justice-department-
allows-comcast-nbcu-joint-venture-proceed-conditions.

160 Final Judgment, Comcast Corp., No. 1:11-cv-00106-RJL (D.D.C. Sept. 1, 2011).
161 See Press Release, AT&T Inc., AT&T to Acquire Time Warner (Oct. 22, 2016),

about.att.com/story/att_to_acquire_time_warner.html; see also Complaint ¶ 23, United States v.
AT&T Inc., 310 F. Supp. 3d 161 (D.D.C. 2018) (No. 1:17-cv-02511-RJL), aff’d, 916 F.3d 1029
(D.C. Cir. 2019).

162 Complaint, supra note 161. R
163 See id. ¶ 27.
164 See id. ¶¶ 31–36.
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AT&T would be able to use Turner’s popular programming as leverage to
extract higher rates from rival multi-channel video programming distributors,
which relied on Turner programming to maintain their subscriber bases.165 The
district court handed the DOJ a defeat and denied its request for an injunction,
and AT&T completed its acquisition of Time Warner three days later.166 The
D.C. Circuit later affirmed.167

There are a number of similarities between the AT&T/Time Warner deal
and Comcast/NBCUniversal. Both integrated cable providers with upstream
content developers. The parties in AT&T/Time Warner sought to compare
their deal to Comcast/NBCUniversal.168 What, then, explains the different de-
terminations by the DOJ in these cases? One answer appears to lie in the
growing mistrust among some enforcement officials of behavioral remedies,
such that interventionist remedies like those to which Comcast agreed were no
longer on offer from the DOJ. Another may be overt political considerations:
President Trump’s criticism of the AT&T transaction is well known, and may
have influenced the enforcement outcome. According to one press report,
President Trump directed Gary Cohn, head of the National Economic Council,
to pressure the DOJ to block the deal—an order that Cohn refused to fol-
low.169 Whether or not President Trump ordered the DOJ to bar the merger,
his public opposition to the deal may have influenced the DOJ’s enforcement
decision.

b. Cannabis Industry Second Requests

Another apparent deviation from the consumer welfare standard in modern
merger review may have occurred through the DOJ’s alleged use of extended
“second request” investigations to raise the transaction costs of merging par-
ties in the cannabis industry. According to a whistleblower complaint from
John Elias, a career DOJ employee who served as acting Chief of Staff for the
Antitrust Division from 2017 to late 2018, the DOJ under Attorney General
Barr launched investigations into ten marijuana-related mergers, none of

165 See id. ¶ 35.
166 AT&T Inc., 310 F. Supp. 3d at 254.
167 United States v. AT&T Inc., 916 F.3d 1029, 1031 (D.C. Cir. 2019).
168 See Steve Kovach, The AT&T-Time Warner Deal Sounds a Lot Like the Comcast-NBC

Merger, and It Could Be AT&T’s Best Hope ,  BUS. INSIDER (Oct. 24, 2016),
www.businessinsider.com/att-time-warner-comcast-nbc-similarities-2016-10; see also Steve Ko-
vach, Here’s What AT&T Is Saying to Doubters of Its Plan to Buy Time Warner for $85 Billion,
BUS. INSIDER (Oct. 24, 2016), www.businessinsider.com/why-att-thinks-the-time-warner-acqui-
sition-will-be-approved-2016-10 (noting that AT&T CEO Randall Stephenson stated in an inter-
view that he thought any concerns about the merger could be addressed by offering concessions
as in the Comcast/NBC merger).

169 Jane Mayer, The Making of the Fox News White House, NEW YORKER (Mar. 4, 2019),
www.newyorker.com/magazine/2019/03/11/the-making-of-the-fox-news-white-house.
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which met the standard criteria for competition concerns.170 These investiga-
tions accounted for nearly a third of the DOJ’s merger investigations in 2019,
according to Elias. In two cases, Elias alleges, the agency issued burdensome
document requests, in spite of the fact that DOJ staff had already determined
that the companies did not compete at all. In another case, the DOJ requested
more documents, even though staff calculated that the post-merger firm’s
share of sales in the relevant market would be less than one-half of 1 per-
cent.171 Even acknowledging the DOJ’s stated explanation (an effort to under-
stand a new and evolving industry), these extended investigations undercut
the principles laid out in the agency’s own Horizontal Merger Guidelines.
Thus, if these allegations are true, a substantial portion of all the DOJ merger
investigations in 2019 are difficult to square with the consumer welfare
standard.172

3. Increasing Antitrust Enforcement from State Attorneys General

The increasing political prominence of antitrust policy has invited attention
from state actors—particularly elected state attorneys general—that histori-
cally have been less committed to the consumer welfare standard than federal
enforcers.

Most of the elected state attorneys general are empowered by state law to
enforce both state and federal antitrust laws, the latter parens patriae on be-
half of citizens of the state. As the public grows more interested in antitrust
enforcement, and perceives federal agencies as insufficiently aggressive, these
actors have greater incentives to become more active.

In 2019, a group of state attorneys general unsuccessfully challenged T-
Mobile’s acquisition of Sprint after the DOJ and FCC had approved the trans-
action with certain remedies.173 Nationwide, dozens of state attorneys general
have actively participated in investigations and litigation involving the con-
duct of large technology companies like Facebook and Google.174 These ac-

170 See John W. Elias, Testimony Before the U.S. House Committee on the Judiciary (June 24,
2020), judiciary.house.gov/uploadedfiles/elias_written_testimony_hjc.pdf.

171 Id. at 4–5. If Elias’s allegations are true, there are additional reasons to think that these
investigations were pretextual, because he says that in at least one case the Department began to
close an investigation before it had even received the requested documents. Id.

172 See Ryan Goodman, 11 Top Antitrust Experts Alarmed by Whistleblower Complaint
Against A.G. Barr—and Office of Professional Responsibility’s Opinion, JUST SECURITY (June
26, 2020), www.justsecurity.org/71059/top-antitrust-lawyers-assess-john-elias-whistleblower-
complaint-against-a-g-barr-including-office-of-professional-responsibilitys-letter/.

173 See New York v. Deutsche Telekom AG, 439 F. Supp. 3d 179 (S.D.N.Y. 2020); Daniel
Bartz & David Shepardson, Sprint, T-Mobile Win U.S. Antitrust Approval for $26 Billion
Merger, REUTERS (July 26, 2019), www.reuters.com/article/us-sprint-corp-m-a-t-mobile/sprint-t-
mobile-win-u-s-antitrust-approval-for-26-billion-merger-idUSKCN1UL1UO.

174 Tony Romm, Roughly 40 State Attorneys General Plan to Take Part in Facebook Antitrust
Probe, WASH. POST (Oct. 7, 2019), www.washingtonpost.com/technology/2019/10/07/roughly-
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tions do not contradict the consumer welfare standard, but they have at times
resulted in settlements that push the envelope of traditional antitrust goals. For
example, some states reached settlements with T-Mobile and Sprint that in-
cluded provisions, such as job guarantees, that are difficult to reconcile with
traditional technocratic antitrust analysis.175

The enforcement priorities of publicly elected officials are meant to reflect
political priorities. Indeed, one of the reasons to have elected attorneys gen-
eral is to ensure that state law enforcement is responsive to the will of the
electorate. Thus, as issues of antitrust and market structure feature more
prominently in public discourse and political campaigns, we might reasonably
expect the enforcement priorities of state attorneys general to reflect this shift
and give increasing prominence to the enforcement of the antitrust laws, in-
cluding with respect to proposed mergers.

III. STRATEGIC IMPLICATIONS FOR MERGING PARTIES

From our discussion of merger control in China and the United States—
jurisdictions with sharply differing practices—we believe it is possible to
identify a number of factors that are likely to affect the degree to which indus-
trial or trade policy concerns might impact an antitrust authority’s analysis of
a proposed transaction.

First, with respect to geopolitical concerns, no transaction is entirely im-
mune. When a buyer’s nationality is different from that of the target, there is
an increased risk that trade policy concerns could intrude on antitrust analysis.
Trade policy appears to be reflected, for example, in the Coca-Cola/Huiyuan
transaction. Broader political considerations may also play a role when the
acquirer is foreign. For example, Chinese regulators took a particularly hard
line against the transactions of Taiwanese semiconductor companies in
MediaTek/MStar Semiconductor (2013) and ASE/SPIL (2017) by imposing
global hold separates.176

Second, with respect to sector-specific concerns, scrutiny is far more in-
tense for transactions in those sectors deemed “strategic” to a national econ-
omy. In particular, from the examples we have covered here, it appears that
transactions in three sectors may present particular challenges: technology,
agriculture, and media. Transactions in these sectors are likely to implicate a

state-attorneys-general-plan-take-part-facebook-antitrust-probe-sources-say/; Steven Overly &
Margaret Harding McGill, ‘A Very Bad Day for Google’ as 50 States, Territories Join Antitrust
Probe, POLITICO (Sept. 9, 2019), www.politico.com/story/2019/09/09/google-antitrust-probe-
1713159.

175 See Makena Kelly, California Won’t Appeal T-Mobile-Sprint Case, Allowing Merger to
Proceed, THE VERGE (Mar. 11, 2020), www.theverge.com/2020/3/11/21174963/california-
tmobile-sprint-merger-appeal-settlement-broadband-rural.

176 Ning et al., supra note 44; MOFCOM Announcement No. 81 of 2017, supra note 45. R



738 ANTITRUST LAW JOURNAL [Vol. 84

wider array of policy concerns in addition to competition policy, and therefore
are more likely to be susceptible to having political considerations injected
into the competition analysis beyond the participation of sector-specific regu-
lators. In these sectors, antitrust review may occur in parallel to more special-
ized reviews of national security considerations (e.g., CFIUS) or by sector-
specific regulators (e.g., FCC), but political or trade considerations can spill
over into the competition-focused review.

Our discussion until this point has been academic, or at least observational,
in that we have identified points of risk exposure for merging parties in China
and the United States and highlighted particular “hot spots” with regard to the
geographies, sectors, and competitive dynamics most likely to apply political
or trade pressures to merger control regimes. What we have not yet addressed,
and what we turn to now, is the more pragmatic question of how practitioners
seek to control for these geopolitical concerns by allocating antitrust risks
when drafting purchase agreements.

There are a number of conventional strategies that parties use to allocate
risks in transaction agreements in an effort to reduce the costs associated with
the uncertainties of industrial or trade policies. These strategies include,
among others: (1) differential outside closing dates from one jurisdiction to
the next, or outside dates that are extendable if all conditions to closing are
met, save for regulatory clearance; (2) risk-allocation clauses that vary based
on the type of review (e.g., antitrust versus national security or foreign invest-
ment), jurisdiction, or affected business segment; (3) differential reverse ter-
mination fees by jurisdiction or product; and (4) provisions allocating control
of the legal process—usually reserved for a buyer—to both parties in deals
for which there is a large and hard-to-quantify political risk. In addition to
contractual terms, the potential for a “politicized” review may call for involv-
ing professionals other than competition lawyers in the regulatory review pro-
cess, including lobbyists and government and media relations professionals.

A. DIFFERENTIAL OUTSIDE OR TERMINATION DATES

Purchase agreements routinely establish a termination date (or “outside”
date) by which all closing conditions must be met, or otherwise the parties are
free to abandon the transaction. The typical, customary approach when there
is uncertainty about the duration of an antitrust or regulatory review process is
to provide for one or both parties to exercise one (or perhaps two) options to
extend the outside date if all conditions to closing other than those relating to
the completion of regulatory review have been satisfied.

For example, the purchase agreement in Marvell Technology Group Ltd.’s
acquisition of Cavium, Inc.—a merger of two semiconductor firms—provided
for an initial outside termination date that either company could extend by one
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month upon prior written notice under certain circumstances if all other condi-
tions precedent were satisfied. The circumstances that allowed the date to be
extended included regulatory approval obligations that remained unsatisfied—
including antitrust and national security reviews.177

Similarly, in AT&T’s attempted acquisition of T-Mobile, the parties pro-
vided themselves with two extension options to the outside date, perhaps re-
flecting an assessment that the transaction might be subject to lengthy
regulatory review. If certain regulatory and governmental consent conditions
were not satisfied by the initial outside date, either party could extend it by
three months, and if those conditions remained unsatisfied, either party could
extend the outside date again by another three months, for a total of an addi-
tional six months from the original termination date. To exercise this option,
however, the party seeking to extend the date needed to provide the other
party a certificate executed by an executive officer that the party seeking the
extension “believes in good faith” that the satisfaction of regulatory condi-
tions was “meaningfully possible to occur prior to such extended date.”178

This basic approach can be adapted to situations where a subset of the re-
quired regulatory review may be particularly lengthy or uncertain, such as for
transactions that must obtain Chinese merger clearance. In those situations,
parties often consider establishing different outside dates applicable to the
specific reviews that might take the most time. Agreements that carve out an
extended closing date for CFIUS review in the United States provide instruc-
tive precedent. For example, the purchase agreement in HNA Group Co.,
Ltd.’s acquisition of a stake in Hilton Worldwide Holdings Inc. included a
provision that extended the outside date if all conditions except for CFIUS
approval were met.179 A similar provision could extend the outside date if
necessary approvals were not yet obtained in specific jurisdictions where anti-
trust review might present increased substantive risk or increased risk of an
extended investigation.

B. RISK ALLOCATION

Risk allocation clauses—in which parties allocate or share the risk that the
deal does not close for antitrust or other regulatory reasons—address what
remedies a buyer will (or will not) commit to take to close its deal. These

177 Marvell Tech. Grp. Ltd., Kauai Acquisition Corp. & Cavium, Inc., Agreement and Plan of
Merger §§ 6.7, 8.1 (Nov. 19, 2017) [hereinafter Marvell Purchase Agreement], www.sec.gov/
Archives/edgar/data/1058057/000119312517348220/d454219dex21.htm.

178 Purchase Agreement, AT&T’s attempted acquisition of T-Mobile § 7.2 [hereinafter AT&T
Purchase Agreement] (on file with authors).

179 HNA Tourism Grp. Co. et al., Stock Purchase Agreement § 8.01 (Oct. 24, 2016),
www.sec.gov/Archives/edgar/data/1585689/000119 312516744536/d276644dex991.htm.
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commitments can include limits on what one party is obligated to accept with
respect to remedies (e.g., divestitures) needed to secure regulatory approval.180

Sometimes these provisions vary what companies must do depending on
the type of regulatory approval. Often, parties will place different limits on
what they must do to obtain antitrust approval as compared to national secur-
ity approval. Making a distinction between the ostensibly independent anti-
trust review and the more overtly political national security review can be a
sensible strategy to isolate the risks inherent in more political reviews. One
good example is T-Mobile US, Inc.’s acquisition of Sprint Corporation. That
agreement specifically limited the actions required with respect to “National
Security Agreements,” with neither Sprint nor T-Mobile required to enter into
any “national security agreement or similar agreement or arrangement”
(whether as part of or separate from any CFIUS review) that would limit the
control that the foreign buyer could exercise over the acquired company or
that would restrict the foreign buyer’s conduct of operations.181

Along the same lines, parties may distinguish between the types of assets
that a purchaser must divest depending on the jurisdiction that might seek a
divestiture. In this way, the parties are able to consider in advance the price
that they are willing to pay for regulatory approval on a jurisdiction-by-juris-
diction basis, essentially placing limits on how much they are willing to let a
particular jurisdiction dilute or destroy the value of the transaction. The
purchase agreement in Zhongwang USA LLC’s attempted acquisition of
Aleris Corporation, which was eventually abandoned for regulatory reasons,
provides a useful example. This agreement placed a significantly tighter re-
striction on the divestitures the purchaser was obligated to accept to satisfy
objections from Chinese governmental entities than was applicable to other
jurisdictions. With respect to Chinese antitrust review, the acquirer was not
required to (1) divest any assets related to entities listed on a defined schedule,
or (2) agree to any behavioral remedies in any respect to resolve objections
from Chinese authorities.182

Similarly, parties may devise a strategy for limiting risk in antitrust review
by making certain limitations on their obligation to accept divestitures or

180 For example, in Halliburton/Baker Hughes, the parties agreed that they would divest assets
up to $7.5 billion in revenue (representing 14.5% of the combined reviews) but were not obliged
to agree to divestitures exceeding that limit. Halliburton Co., Red Tiger LLC & Baker Hughes
Inc., Agreement and Plan of Merger § 7.6(a), (b) (Dec. 2014), www.sec.gov/Archives/edgar/
data/45012/000119312514448980/d822859ds4.htm#toc822859_137.

181 T-Mobile US, Inc. et al., Business Combination Agreement § 6.3(d) (Apr. 29, 2018),
www.sec.gov/Archives/edgar/data/1283699/000110465918028086/a18-12444_1ex2d1.htm (pro-
tecting the foreign parent of T-Mobile, Deutsche Telekom, and a major foreign investor,
Softbank, from restrictions on their control of the acquired company).

182 Aleris Corp. et al., Agreement and Plan of Merger § 6.4(b) (Aug. 29, 2016), www.sec.gov/
Archives/edgar/data/1518587/000119312516696381/d128370dex21.htm.
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other remedies by product. Recent merger agreements have specifically refer-
enced particular products or business operating segments that acquirers would
not need to divest to overcome objections from governmental entities. A good
example is Broadcom Limited’s attempted acquisition of Qualcomm Incorpo-
rated. In that agreement, the purchaser’s best efforts covenant—i.e., what ef-
forts the purchaser promised it would use to ensure the transaction could
close—specifically required it to undertake divestitures if needed for regula-
tory approval. Importantly, however, the agreement had a specific product-
based carve-out to this obligation: under no circumstances would Broadcom
be required to divest its integrated processor products, such as the “Snap-
dragon” line of processors.183

Provisions like this allow the parties to set clear limits in advance on what
types of divestitures or other remedies would break the deal by allowing them
to identify up front particular products or assets that they are unwilling to part
with. In some cases, the parties may even find that signaling these “red lines”
to the antitrust authorities can help productively channel negotiation of reme-
dies into areas that the parties are more likely to accept.

C. REVERSE TERMINATION FEES

At times, sellers (when they have sufficient negotiating leverage) will pro-
tect themselves from regulatory risk by insisting that the buyer pay them a
reverse termination fee in the event the transaction fails to secure necessary
regulatory approvals. Reverse termination fees can be used to mitigate—or at
least allocate—differential risks arising from antitrust review across jurisdic-
tions by varying the amount of the fee or other terms by jurisdiction or by
product.

The agreement in Marvell Technology Group Ltd.’s acquisition of Cavium,
Inc. illustrates how a reverse termination fee tiered by jurisdiction and cate-
gory of regulatory review can be deployed. A CFIUS-related reverse breakup
fee equal to $180 million would have been triggered if the transaction had
terminated because of a failure to receive CFIUS approval.184 An additional
MOFCOM-related reverse breakup fee of $50 million would have been trig-
gered if the transaction had not been terminated at the outside date and all of
the closing conditions except for the receipt of CFIUS and MOFCOM ap-
proval had been satisfied.185

183 Broadcom Ltd. (Sing.) et al., Proposed Agreement and Plan of Merger § 6.2(d) (Feb. 2018),
www.sec.gov/Archives/edgar/data/1649338/000119312518037095/d539798dex992.htm.

184 Marvell Purchase Agreement, supra note 177, § 8.3(c)–(f). R
185 Id. § 8.3(g)–(h).
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Although less common, drafters of purchase agreements might also con-
sider differential reverse termination fees based on products or asset classes.
An interesting example of such a provision was included in AT&T’s agree-
ment to acquire T-Mobile USA, Inc. In that transaction, a reverse termination
fee was payable in the event the transaction was not consummated by the
outside date or permanently enjoined by an order from a governmental entity.
If the reverse termination fee was triggered, the purchaser was obligated to
both pay a cash amount as well as deliver a specific set of identified assets to
the seller.186 These types of clauses can help parties more definitively and
accurately allocate the costs associated with failure of an antitrust review in
particular jurisdictions.

D. SHARED CONTROL

Although in most situations the buyer is granted control of the antitrust
defense, parties may choose to assign responsibility differently when there are
large and hard-to-quantify political risks. At a minimum, target counsel may
consider pushing for a clause that specifically requires the buyer to take its
views into account when navigating antitrust reviews. The purchase agree-
ment in Western Digital’s acquisition of Hitachi, Ltd.’s storage business is a
useful example in this respect. That agreement provided that each party would
use reasonable best efforts to coordinate and cooperate with, and give reason-
able consideration to, substantive comments by the other party in connection
with regulatory review.187

Although usually the buyer will insist on control of the antitrust defense,
where there is an increased risk of political or industrial policy calculations
affecting the merger control analysis, there may be reasons for a buyer to
share control with the seller. For example, the intrusion of non-competition
policy concerns may increase the risk that the deal fails to close and, there-
fore, that the seller may be entitled to sue the buyer for failing to close the
deal. There are recent and high-profile examples of sellers suing buyers for
failure to achieve deal clearance, including Sinclair/Tribune and Anthem/
Cigna.188 One possible way for the buyer to mitigate this risk is by giving up a

186 AT&T Purchase Agreement, supra note 178 § 7.5. R
187 W. Digit. Corp. et al., Stock Purchase Agreement § 6.6(a) (Mar. 7, 2011), www.sec.gov/

Archives/edgar/data/106040/000095012311042391/c15158exv2w1.htm.
188 Brian Fung & Tony Romm, Tribune Withdraws from Sinclair Merger, Sues for $1 Billion in

Damages over ‘Breach’ of Contract, WASH. POST (Aug. 9, 2018), www.washingtonpost.com/
technology/2018/08/09/tribune-withdraws-sinclair-merger-saying-it-will-sue-breach-contract//;
Susan Morse, Cigna Sues Anthem, Wants $14 Billion to Break Up Merger Deal, HEALTHCARE

FIN. (Feb. 14, 2017), www.healthcarefinancenews.com/news/cigna-sues-anthem-wants-14-bil-
lion-break-merger-deal.
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degree of control over the antitrust defense.189   Thus, in a case where there are
complex political economic concerns in play with a merger review—for ex-
ample where the buyer is foreign and the transaction is subject to antitrust
review in the target’s home country—parties might consider sharing control
of the antitrust defense.

CONCLUSION

Our examination of various transactions in China and the United States
suggests that the antitrust evaluation of proposed transactions can involve a
variety of considerations outside of the traditional consumer welfare para-
digm. Considerations related to industrial, trade, labor, or foreign policy are
sometimes invited into the analysis through statutory language like the AML’s
requirement to consider the effect on “the development of the national econ-
omy.” Politicians and enforcers may also respond to public calls for greater
consideration of interests beyond consumer welfare. The result is that the geo-
political calculus required to predict the outcome of antitrust review is neither
as stark nor as simple as practitioners would have assessed even a decade ago.
Deal strategies in the future will evolve to address these risks, as industrial,
trade, and other national policies continue to sculpt the global merger control
environment.

189 Some agreements provide for a more even division of control of the antitrust defense. The
agreement in Dow/DuPont is one example. That agreement contained a clause that provided that
the parties were to “jointly” develop the antitrust defense. See Dow Chem. Co. et al., Agreement
and Plan of Merger § 6.3(b) (Dec. 11, 2015), www.sec.gov/Archives/edgar/data/1666700/0001
19312516615442/d125888ds4a.htm#rom125888_105 (“The parties shall jointly develop, and
each of the parties shall consult and cooperate in all respects with one another, and consider in
good faith the views of one another, in connection with the form and content of any analyses,
appearances, presentations, memoranda, briefs, arguments, opinions and proposals made or sub-
mitted by or on behalf of any party, hereto in connection with proceedings under or relating to
any Antitrust Law prior to their submission.”).
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