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1. Introduction 

 

Market integration has a special place in the EU competition law system. Practices that are 

designed to restrict trade between Member States are, for this very reason, prima facie 

unlawful, irrespective of their effects, under Articles 101 and 102 TFEU. Thus, agreements 

that provide for, inter alia, export prohibitions,1 absolute territorial protection2 and dual pricing 

mechanisms3 are in principle restrictive of competition by their very nature and are, in addition, 

unlikely to fulfil the conditions set out in Article 101(3) TFEU.4 The same is true of unilateral 

conduct by dominant firms aimed at limiting cross-border exchanges within the EU.5 The legal 

status of these practices cannot be explained on economic grounds alone. If only efficiency 

considerations were relevant in the analysis, the abovementioned territorial restrictions would 

not be treated as one of the most egregious violations in EU competition law, only behind 

cartels. 

 The special legal status of market integration in the EU competition law system is 

explained by the place and role of Articles 101 and 102 TFEU in the Treaty as a whole. These 

 
* London School of Economics and College of Europe. E-mail: P.Ibanez-Colomo@lse.ac.uk. In accordance with 

the ASCOLA declaration of ethics, I am happy to clarify that I have nothing to disclose. 
1 Case 19/77 Miller International Schallplaten v Commission, EU:C:1978:19. 
2 Joined Cases 56/64 and 58/64 Établissements Consten S.à.R.L. and Grundig-Verkaufs-GmbH v Commission, 

EU:C:1966:41. 
3 Joined Cases C-501/06 P, C-513/06 P, C-515/06 P and C-519/06 P GlaxoSmithKline Services Unlimited v 

Commission, EU:C:2009:610. 
4 Guidelines on vertical restraints (2010) OJ C130/1, paras 50-54. 
5 See in particular Joined Cases C-468/06 and C-478/06 Sot. Lélos kai Sia EE and Others v GlaxoSmithKline 

AEVE Farmakeftikon Proïonton, EU:C:2008:504. 
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two provisions serve, first and foremost, the objective of establishing an internal market within 

the EU.6 It is therefore only logical that the Court of Justice (hereinafter, the ‘Court’ or the 

‘ECJ’) has interpreted them as precluding, in principle, any practice aimed at restoring the very 

barriers to trade that the EEC Treaty sought to bring down. In the same vein, the Court has 

consistently held that market integration is an autonomous objective of EU competition law: it 

is worthy of protection in and of itself. As such, it is not subordinated to the preservation of the 

competitive process. Thus, a practice may be prohibited even when it is likely to lead to pro-

competitive gains (for instance by injecting and/or intensifying rivalry). 

 During the formative years of the discipline and up until the early to mid-1990s, 

restrictions to cross-border trade were a clear enforcement priority for the European 

Commission (hereinafter, the ‘Commission’). A substantial number of cases decided by the 

authority focused on territorial restrictions.7 With some rare exceptions, these cases did not 

raise any novel legal matters and addressed well-trodden questions, such as export bans in 

agreements for the distribution of goods.8 As a result of the narrow focus of enforcement, 

doubts remain about some fundamental issues. Certain of these doubts are methodological in 

nature: how does the analysis change when market integration is at stake? Other questions are 

substantive. These include whether there are instances in which territorial restrictions do not 

amount to a prima facie infringement and whether it is possible for firms to provide evidence 

showing that a practice is not liable to affect competition. 

 The primary purpose of these paper is to shed light on these matters. It appears, in this 

regard, that the introduction of market integration in a given case has an impact on the way in 

which restraints are analysed. As a general rule, the analysis of the object of a practice revolves 

around its precise purpose, and more precisely on whether its aim is anticompetitive. When 

 
6 Protocol (No 27) on the internal market and competition OJ (2008) C 115/309. 
7 Pablo Ibáñez Colomo and Andriani Kalintiri, ‘The Evolution of EU Antitrust Policy: 1966-2017’ (2020) 83 

Modern Law Review 321. 
8 Ibid. See in particular the comprehensive database that is available alongside the study. 



3 
 

market integration is at stake, however, the analysis shifts to the means through which the 

parties seek to attain their goals. As a result of this methodological shift, even practices with a 

plausible pro-competitive rationale may be deemed to be in breach of Articles 101 and/or 102 

TFEU by their very nature. 

 The observed methodological shift has several consequences in practice, which are 

considered in the paper. First, doubts may emerge about why and when practices are deemed 

restrictive of competition. The Ping case, decided in the UK, shows how the introduction of 

market integration considerations may create confusion in this regard.9 Second, the sui generis 

approach to the assessment of territorial restrictions makes it more difficult to identify the 

instances in which such practices fall outside the scope of Articles 101 and/or 102 TFEU. This 

paper shows, in relation to this question, that firms can escape a finding of infringement by 

showing that territorial restrictions are objectively necessary to attain a pro-competitive aim. 

In addition, firms are able to show that the practice is incapable of restricting competition where 

there are ‘insurmountable barriers’ to entry within the meaning of Toshiba10 and Generics.11 

Finally, while it is in principle possible for a prima facie infringement to be justified under 

Article 101(3) TFEU (or Article 102 TFEU), the case law and administrative practice are far 

less clear on these points. 

  

 
9 See Ping Europe Ltd v Competition and Markets Authority [2020] EWCA Civ 13; and Ping Europe Ltd v 

Competition and Markets Authority [2018] CAT 13. 
10 Case C‑373/14 P Toshiba Corporation v Commission, EU:C:2016:26. 
11 Case C-307/18 Generics (UK) Ltd and others v Competition and Markets Authority, EU:C:2020:52. 
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2. Why territorial restrictions are different 

 

2.1.Territorial restrictions under Articles 101 and 102 TFEU: an overview 

 

The single most salient peculiarity of the EU competition law system is the legal status of 

territorial restrictions. Some of these practices, which are typically subject to a case-by-case 

assessment of their effects in other systems (including the US one12), are prima facie prohibited 

under Articles 101 and 102 TFEU. What is more, these territorial restrictions are unlikely to 

escape the prima facie finding of infringement by justifying them on efficiency or other 

grounds.13 The strict treatment of these practices has been consistent even though they have 

been known, from the outset, to be a source of pro-competitive gains and as such may stimulate 

rivalry.14 The mere fact that they are capable to lead to increased inter-brand competition is as 

such insufficient to justify their negative impact on the intra-brand dimension.15 

The case law and administrative practice of the Commission give an idea of the sort of 

conduct that is in principle in breach of the two provisions. Prima facie infringements comprise, 

first, agreements that give absolute territorial protection to a distributor of goods.16 In such an 

instance, the reseller in question would be insulated from sales coming from other distributors 

as well as from parallel traders buying from the latter. Second, contractual clauses restricting 

the ability of a reseller to export the contractual goods are also prima facie prohibited under 

Article 101(1) TFEU.17 Finally, unilateral practices that seek to limit the ability of resellers to 

trade across borders amount, in principle, to an abuse of a dominant position. Suffice it to think, 

 
12 For an overview, see Louis M Solomon and Robert D Joffe, ‘Exclusive Distribution and Antitrust’ (1984) 53 

Fordham Law Review 491. 
13 See supra, n. 4. 
14 See Opinion of Advocate General Roemer in Joined Cases 56/64 and 58/64 Établissements Consten S.à.R.L. 

and Grundig-Verkaufs-GmbH v Commission, , EU:C:1966:19. 
15 Consten-Grundig, supra n. 2, 342. 
16 Ibid. 
17 Miller International, supra n. 1. 
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for instance, of a dominant firm that unilaterally limits the amounts supplied to its distributors 

with a view to restricting exports.18 The same is true, more generally, of discriminations based 

on the nationality of the reseller.19 

 Practices that are functionally equivalent to the territorial restrictions described above 

are also deemed prima facie unlawful irrespective of their effects. This is true, in particular, of 

conduct that is designed to disincentivise the sale of products across borders. The case law 

provides several examples in this regard. To begin with, dual price mechanisms, whereby the 

price for the supply of a product depends on whether it is intended for export, are in principle 

restrictive by object under Article 101(1) TFEU.20 According to the Pierre Fabre line of case 

law, the same is true of an outright ban on the sale of products via the Internet.21 Thus, once a 

firm appoints a distributor, the latter should in principle be able to have an online presence. 

 Territorial restrictions that fall short of an export ban or absolute territorial protection 

are not restrictive of competition by object. In Nungesser, for instance, the Court distinguished 

between a ‘closed exclusive licence’, which would be prima facie prohibited irrespective of its 

effects; and an ‘open’ one, which is not necessarily caught by Article 101(1) TFEU.22 Unlike 

the former, the latter would not affect third parties’ ability to engage in parallel trade. In Coty, 

the Court clarified that a ban on the use of online marketplaces cannot be compared to an 

outright ban on the use of the Internet by distributors. Accordingly, it is not necessarily 

restrictive of competition by object, and may fall outside the scope of Article 101(1) TFEU 

altogether in some circumstances.23 

 
18 Sot. Lélos, supra n. 5. 
19 Case 27/76 United Brands Company and United Brands Continentaal BV v Commission, EU:C:1978:22. 
20 Glaxo Spain, supra n. 3. 
21 Case C-439/09, Pierre Fabre Dermo-Cosmétique SAS v Président de l’Autorité de la concurrence and 

Ministre de l’Économie, de l’Industrie et de l’Emploi EU:C:2011: 649. 
22 Case 258/78, LC Nungesser KG and Kurt Eisele v Commission, EU:C:1982:211. 
23 Case C-230/16 Coty Germany GmbH v Parfümerie Akzente GmbH, EU:C:2017:941. 
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 These principles find their way in secondary law and related soft law instruments. Block 

exemption regulations applying to vertical restraints (hereinafter, the ‘VBER’), for instance, 

distinguish between active and passive selling.24 A similar divide can be observed in the block 

exemption regulation applying to technology transfer agreements.25 Whereas limits on active 

selling is protected by the block exemption (at least in the context of an exclusive distribution 

agreement), passive sales restrictions are deemed to amount to a ‘hardcore restriction’ within 

the meaning of the VBER.26 The Guidelines on vertical restraints, in turn, express the view – 

later confirmed by the Court in Pierre Fabre – that an online sales ban is, generally speaking, 

a restriction of passive selling.27 The same is true of dual pricing mechanisms.28 

 

2.2.The special status of territorial restrictions: rationale and implications 

 

The rationale for the special status of territorial restrictions was spelled out by the Court in 

Consten-Grunding. This feature of EU competition law is a function of the role of the system 

in the EU project. The primary objective of the original EEC Treaty was to bring down barriers 

to trade between Member States, including tariffs, quotas and measures having an equivalent 

effect. By the same token, competition law is subordinate to the integration of Member States’ 

economies: it is a complement to the provisions dealing with the establishment of an internal 

market and an instrument to achieve this goal. The subordination of competition law provisions 

to the internal market was made even more explicit in the Lisbon Treaty.29 

 
24 Guidelines on vertical restraints, supra n. 4. 
25 Commission Regulation (EU) No 316/2014 of 21 March 2014 on the application of Article 101(3) of the Treaty 

on the Functioning of the European Union to categories of technology transfer agreements (2014) OJ L 93/17. 
26 Article 4 of Commission Regulation (EU) No 330/2010 of 20 April 2010 on the application of Article 101(3) 

of the Treaty on the Functioning of the European Union to categories of vertical agreements and concerted 

practices (2010) OJ L 102/1. 
27 Guidelines on vertical restraints, supra n. 4, para 52; and Pierre Fabre, supra n. 21. 
28 Guidelines on vertical restraints, supra n. 4, para 64. 
29 Protocol (No 27) on the internal market and competition, supra n. 6. 
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Against this background, it is not surprising that the Court held, in Consten-Grundig, 

that allowing firms to re-erect the very borders that the Treaty was conceived to bring down 

would ‘frustrate the most fundamental objectives of the [then] Community’.30 Even though a 

single distribution agreement is not comparable in its nature and potential effects to legislation 

restricting trade across borders, the cumulation of agreements, or the tolerance vis-à-vis market 

partitioning can be expected to influence, or slow down, the integration of Member States’ 

economies. One should note, in addition, that the subordination of competition law to the 

internal market is not necessarily at odds with the positive outcomes expected from Articles 

101 and 102 TFEU. The creation of an internal market is known to be a source of productive 

and allocative efficiency gains.31 Insofar as it is, the tension between market integration and 

the protection of the competitive process relates more to the means used to attain their 

objectives than to the objectives themselves. 

The first fundamental implication of the subordination of competition law to the 

establishment of the internal market is that is that the market integration is an autonomous 

objective of Articles 101 and 102 TFEU. Accordingly, a breach of the said provisions may 

exist even when anticompetitive effects unlikely to result from the implementation of a practice 

or when the said practice is unlikely to harm the competitive process and/or consumer 

welfare.32 Simply put, a finding of infringement cannot be avoided merely by arguing that the 

practice in question would not be in breach of Articles 101 and/or 102 TFEU if market 

integration considerations were not taken into account. Similarly, firms may not argue that the 

sacrifices from a market integration perspective are immaterial. The second fundamental 

implication is that the methodological approach to the assessment of restrictions varies when 

 
30 Consten-Grundig, supra n. 2, 340. 
31 European Parliamentary Research Service, The Cost of Non- Europe in the Single Market: I – Free Movement 

of Goods (September 2014 – PE 536.353). 
32 Glaxo Spain, supra n. 3, paras 54-67. 
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market integration is at stake. In such circumstances, the analysis of restriction changes to focus 

on the means through which some aims are achieved (and moves away from the latter). 

 

3. Territorial restrictions under Articles 101 and 102 TFEU 

 

3.1. How market integration considerations alter the analysis of restrictions 

 

The territorial restrictions described above – namely absolute territorial protection and export 

bans, as well as conduct having an equivalent object and/or effect – would not be prima facie 

prohibited if the Court’s default approach to the evaluation of practices were followed. Thus, 

conduct that would otherwise be unproblematic may be found to violate Articles 101 and/or 

102 TFEU when market integration considerations are introduced in the analysis. Such 

considerations lead, in other words, to a methodological shift in the assessment of potential 

infringements. As a result of this methodological shift, the focus of the analysis moves away 

from the object of the practices to the means through which the said aims are achieved. It makes 

sense to explain at greater length how the analysis changes. 

 Under the default approach followed in the case law, the question of whether a practice 

amounts to a prima facie infringement, irrespective of its effects, depends on whether its object 

is found to be inherently anticompetitive. Put differently (and to use an expression often found 

in the Court’s case law), the issue revolves around the ‘precise purpose’ of the conduct under 

consideration.33 The analysis of this question hinges, by and large, on whether there is a 

plausible pro-competitive explanation for it.34 Thus, where an agreement is capable of having 

at least ambivalent (both positive and negative) effects on competition, one can exclude, under 

 
33 Ibid, para 55. 
34 Generics, supra n. 11, para 89. 
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the orthodox, default approach, a prima facie finding of infringement.35 Conversely, where the 

conduct has no plausible purpose other than the restriction of competition, it would be 

prohibited irrespective of its effects.36 

 Suffice it to mention three examples to illustrate the operation of the default approach. 

In Delimitis, for instance, the Court considered the ‘precise purpose’ of exclusive dealing 

agreements. It noted, in this regard, that single branding obligations serve the interests of both 

the supplier and the reseller and aligns the incentives of one and the other.37 Accordingly, the 

vertical restraint was not found to have as its object, the restriction of competition. In Asnef-

Equifax, the Court noted that the ‘object’ (that is, the ‘precise purpose’) of credit information 

exchange systems is not the restriction of competition; in addition, it noted that, by sharing data 

about the creditworthiness of potential borrowers, such systems may improve the functioning 

of the markets in which they apply.38 Finally, in Cartes Bancaires, the Court concluded that 

General Court (hereinafter, the ‘GC’) had erred in law by failing to take into account that the 

restrictions at stake in the case were a means to address the free-riding concerns arising from 

the features of the relevant market.39 

 When market integration considerations are at stake, the Court departs from this default 

approach. Instead of focusing on the ‘precise purpose’ of the practice, the analysis revolves 

around the means through which the said purpose is achieved. Accordingly, the mere fact that 

a territorial restriction is a plausible source of pro-competitive gains is insufficient to escape a 

prima facie finding of infringement. As pointed out above, it was acknowledged from the outset 

that absolute territorial protection and export prohibitions are capable of having at least 

 
35 Case C-228/18 Gazdasági Versenyhivatal v Budapest Bank Nyrt. and Others, EU:C:2020:265. 
36 See for instance Case C-62/86 AKZO Chemie BV v Commission, EU:C:1991:286, para 71. 
37 Case C-234/89 Stergios Delimitis v Henninger Bräu AG, EU:C:1991:91, paras 10-12. 
38 Case C‑238/05 Asnef-Equifax and others v Asociación de Usuarios de Servicios Bancarios (Ausbanc), 

EU:C:2006:734, paras 46-48. 
39 Case C-67/13 P Groupement des cartes bancaires (CB) v Commission, EU:C:2014:2204, paras 74-75. 
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ambivalent effects on competition.40 Still, these restraints were found to infringe EU 

competition law by their very nature. In this sense, they represent the main departure from the 

default approach, but not the only one. Resale price maintenance is also known to be a plausible 

source of pro-competitive gains but is also deemed restrictive of competition by object.41 

 

3.2.Escaping a prima facie finding of infringement: objective necessity 

 

Even though absolute territorial protection and export bans are in principle unlawful 

irrespective of their effects, it is possible for firms applying them to escape the prima facie 

finding of infringement. There are in essence two ways in which they can do so. To begin with, 

firms may show that the territorial restrictions are objectively necessary to attain a pro-

competitive aim. In this sense, absolute territorial protection and export bans are subject to a 

higher threshold than other practices. As far as the vast majority of practices are concerned, it 

is sufficient to show that they are capable of having ambivalent effects on competition. When 

absolute territorial protection and export bans are at stake, on the other hand, it is necessary to 

establish not only that they relate to a pro-competitive aim but that the said aim would not have 

been attained without the said territorial restrictions. 

 The idea that territorial restraints that are objectively necessary to attain a pro-

competitive aim are not prohibited was already present in Société Technique Minière. In that 

case, the Court held that ‘it may be doubted’ that an agreement amounts to a restriction of 

competition when it is ‘really necessary for the penetration of a new area by an undertaking’.42 

This principle has found its way in the soft law instruments issued by the Commission. In its 

Guidelines on vertical restraints, for instance, the authority accepts that an agreement limiting 

 
40 Opinion of Advocate General Roemer in Consten-Grundig, supra n. 14. 
41 Case 243/83 SA Binon & Cie v SA Agence et messageries de la presse, EU:C:1985:284. 
42 Case 56/65 Société Technique Minière, EU:C:1966:38, 250. 
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both active and passive selling (which is in principle restrictive by object and amounts to a 

hardcore restriction under Article 4 of the VBER) may be objectively necessary for the parties 

to attain their aims. As such, it would fall outside the scope of Article 101(1) TFEU in certain 

circumstances.43 Territorial restrictions, including export bans or online sales restrictions, may 

also escape the prima facie prohibition where they are required to comply with the relevant 

legislation on health and safety.44 

 

3.3.Escaping a finding of infringement: the practice is incapable of restricting competition 

 

There is a second way in which firms may escape a prima facie finding of infringement when 

market integration considerations are at stake. As the Court held in T-Mobile, an agreement 

must be capable of restricting competition for it to be caught by Article 101(1) TFEU.45 

Similarly, in Generics, it confirmed that a finding of abuse under Article 102 TFEU 

‘presupposes’ that the practice is capable of having anticompetitive effects.46 Accordingly, 

where a practice is not liable to affect competition, it would fall outside the scope of the 

prohibition. In such circumstances, the conditions of competition would be the same with and 

without the practice. By the same token, any alleged effects would not be attributable to the 

conduct but to other factors pertaining to the economic and legal context. 

The Court has confirmed that it is open to firms to escape the prima facie infringement 

both in the context of Articles 101 and 102 TFEU. In Murphy, it expressly held that, while 

agreements aimed at limiting cross-border trade are prima facie prohibited under Article 101(1) 

TFEU, it is open to the parties to show why, in the specific economic and legal context of 

 
43 Guidelines on vertical restraints, supra n. 4, para 61. 
44 Ibid, para 60. 
45 Case C-8/08, T-Mobile Netherlands BV and others v Raad van bestuur van de Nederlandse 

Mededingingsautoriteit, EU:C:2009:343, para 31. 
46 Generics, supra n. 11, para 154. 
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which they are a part, they are incapable of having restrictive effects on competition.47 In that 

particular case, the parties had not provided any evidence to this effect. In Intel, the Court 

confirmed that the possibility of doing so is also available in the context of Article 102 TFEU.48 

In addition, it gave precise indications of the sort of evidence firms may put forward to escape 

the prohibition.49 

The case law provides additional examples of the instances in which practices are 

incapable of restricting competition. It is clear, in particular, that the regulatory context may be 

an obstacle to competition that might otherwise have existed. As the Court held in Toshiba, 

there may be ‘insurmountable barriers’ precluding competition between the parties to an 

agreement and thus a finding of infringement.50 Such barriers may be the consequence, in 

particular, of intellectual property rights giving a firm the exclusive right to authorise or 

prohibit certain acts by third parties. The crucial role of intellectual property became apparent 

in Generics. In the case, the Court accepted that a patent may raise ‘insurmountable barriers’ 

making actual or potential competition impossible.51 The instances in which intellectual 

property rights may preclude cross-border competition are considered in the following section. 

 

4. Remaining controversies in practice 

 

The evaluation of territorial restrictions gives rise to some frictions in practice. This is so for 

three main reasons. To begin with, there is some tension between the default approach 

generally followed by the Court to establish a prima facie infringement and the sui generis 

method applied when market integration considerations are at stake. The duality of methods 

 
47 Joined Cases C-403/08 and C-429/08 Football Association Premier League Ltd and Others v QC Leisure and 

Others and Karen Murphy v Media Protection Services Ltd, EU:C:2011:631 (‘Murphy’), para 140. 
48 Case C-413/14 P Intel Corporation Inc v Commission, EU:C:2017:632, paras 137-140. 
49 Ibid, paras 142-143. 
50 Toshiba, supra n. 10, paras 40-48. 
51 Generics, supra n. 11, para 41 and 45-53. 
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may lead to confusion in practice, as the Ping case exemplifies. Second, the case law and 

administrative practice do not provide many illustrations of the instances in which territorial 

restrictions escape a prima facie finding of infringement. As a result, the conditions under 

which they fall outside the scope of Articles 101 and/or 102 TFEU remain unclear. Finally, the 

circumstances in which territorial restrictions may be justified on efficiency or other grounds 

have never been defined due to the absence of a critical mass of administrative practice 

addressing the matter. 

 

4.1.The tension between the default and the sui generic approach 

 

The tension between the default and sui generis approaches to the assessment of restrictions is 

bound to arise in practice. If the territorial restrictions described above are assessed in light of 

the default approach, the analysis would lead to the conclusion that they are not restrictive by 

object. The practical difficulty – and the tensions – comes from the fact that the shift in the 

analysis (from the objective purpose of the practice to the means through which the said 

purpose is achieved) takes place without being expressly acknowledged by the Court and 

without it being made explicit. As a result, while the outcome of some judgments may be 

unproblematic, the reasoning through which this outcome is reached may be at odds with the 

case law. Similarly, courts and authorities may find it difficult to justify why they reach the 

result they perceive to be the most reasonable one – or the one that is aligned with the case law 

– in a given case. 

 The Ping case provides a particularly eloquent illustration of this point. Its origins can 

be traced back to a decision of the UK Competition and Markets Authority (hereinafter, the 
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UK NCA).52 The case concerned the selective distribution system set up by a supplier of golf 

equipment. From year 2000, the firm implemented a policy on online sales applying to its golf 

clubs.53 Sales restrictions regarding the use of the Internet were further refined over the years. 

Eventually, a ‘dynamic face to face’ policy – which amounted in effect to an online sales ban 

– was progressively rolled out between 2007 and 2011.54 The stated purpose of the policy was 

not fundamentally different from the one invoked in Pierre Fabre. Ping argued that in-person 

advice and the customisation of its products were at the heart of its sales strategy and brand 

image.55 

 In line with the principles laid down in Pierre Fabre, the UK NCA concluded that the 

online sales band amounted to a restriction of competition by object within the meaning of 

Article 101(1) TFEU and its domestic equivalent.56 The authority’s extensive analysis follows 

faithfully the default approach described above. In fact, it provides for a thorough evaluation 

of the content of the agreement and its aim in the relevant economic and legal context. The 

tension between the default approach and the outcome reached in the case became apparent 

when the UK NCA considered the ‘precise purpose’ of the clause. Unsurprisingly, the supplier 

argued that the aim of its distribution policy related to the preservation of its brand image, not 

the restriction of competition.57 Crucially, the authority accepted that this was a ‘genuinely held 

commercial concern’.58 

 However, the decision suggests that these arguments can only be examined as an 

‘objective justification’ that the firm could advance to escape the prima facie prohibition of the 

 
52 Decision of the Competition and Markets Authority of 24 August 2017, Online sales ban in the golf equipment 

sector (Case 50230). 
53 Ibid, paras 3.78-3.101. 
54 Ibid. 
55 Ibid, paras 4.84-4.92. 
56 Ibid, paras 4.44-4.82. 
57 Ibid, para 4.88. 
58 Ibid, para 4.99. 
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online sales ban as a ‘by object’ infringement.59 According to this approach, the authority 

places the burden on the firm to show not only that the territorial restrictions relate to a 

legitimate aim, but also that they are ‘suitable and appropriate’ to attain the said aim and that 

they are, in addition, ‘necessary’. In this sense, the decision evaluates whether the objectives 

sought by the supplier could be achieved via less restrictive means and identifies several 

alternatives to safeguard the firm’s brand image that were compatible with an online presence 

from its distributors.60 

 As would become apparent on appeal, the idea that an agreement only escapes a finding 

of infringement where there are no less restrictive alternatives is not easy to square with the 

case law setting out the default approach. The cases encapsulating this approach do not demand 

an assessment of whether there were other means to achieve the objectives sought by the 

parties. In Delimitis, for instance, the Court did not ponder whether the supplier could have 

attained its aims by means of conditional rebates, as opposed to outright exclusivity obligations. 

The fact that such obligations were a credible means to improve the conditions of competition 

were deemed sufficient to conclude that they were not restrictive by object. This point was 

confirmed in Budapest Bank, where the Court made it clear that the crucial consideration is 

whether the agreement is capable of having ambivalent effects on competition.61 

 It is against this background that the Competition Appeal Tribunal (hereinafter, the 

‘CAT’) reviewed the legality of the Ping decision. Even though it did not dispute the outcome 

reached in it, the analysis departed in several respects from that undertaken by the authority. In 

particular, it noted that the proportionality analysis that the authority had undertaken was not 

appropriate to determine whether an agreement amounts to a restriction by object. In this 

regard, the CAT concluded that the decision had conflated two separate issues: the objective 

 
59 Ibid, para 4.83. This approach is reminiscent of the references to objective justification in Pierre Fabre, supra 

n. 21. 
60 Ibid, para 4.96. 
61 Budapest Bank, supra n. 35, paras 82-83. 
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necessity test as described above (which would lead to the conclusion that the agreement falls 

outside the scope of the prohibition altogether) and the evaluation of the object of the 

agreement.62 By conflating the two issues, the UK NCA had suggested that an agreement would 

infringe Article 101(1) TFEU by object unless it is shown to be objectively necessary. 

 The analysis performed by the CAT was, however, also at odds with the case law in 

two respects. To begin with, it departed from the default approach as described above in a 

number of ways. In particular, the CAT did not accept that the fundamental question under the 

default approach is whether an agreement is capable of having ambivalent effects on 

competition. Even though Delimitis provides a clear example of how the evaluation is to be 

conducted in practice, the tribunal denied its relevance in the specific context of the Ping case.63 

The CAT also suggested that ‘crisis cartels’ such as the one at stake in BIDS,64 have a plausible 

pro-competitive justification.65 The review tribunal reached this conclusion despite the fact that 

the distinctive feature of cartel arrangements is precisely the lack of redeeming virtues.66  

Second, the CAT judgment appears to conflate the object of the agreement and the 

means through which the said object is achieved. As a result, it comes across as somewhat 

contradictory. On the one hand, the judgment concluded that the precise purpose of the 

agreement is to restrict the sale of golf equipment over the Internet.67 On the other, it seemingly 

accepted that the territorial restrictions pursue a legitimate aim, relating to the promotion of 

custom fittings.68 This internal contradiction would have been avoided if the Court had simply 

acknowledged that, even when the object of a practice is not inherently anticompetitive, there 

are means to attain a legitimate aim that are restrictive by their very nature. In this regard, the 

 
62 Ping Europe Ltd v Competition and Markets Authority [2018] CAT 13, paras 97-100. 
63 Ibid, para 104. 
64 Case C-209/07 Competition Authority v Beef Industry Development Society Ltd and Barry Brothers 

(Carrigmore) Meats Ltd, EU:C:2008:643. 
65 Ibid, para 101. 
66 Cartes Bancaires, supra n. 39, para 51; and Budapest Bank, supra n. 35, para 36. 
67 Ping Europe Ltd v Competition and Markets Authority [2018] CAT 13, para 159. 
68 Ibid. 147 and 162. 
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tribunal does not engage with the question of why online sales bans amount to a ‘by object’ 

infringement, even though they relate to a legitimate aim.  

In January 2020, the Court of Appeal dismissed the challenge brought by Ping against 

the CAT ruling.69 The judgment is notable in that it was delivered after AG Bobek’s Opinion 

in Budapest Bank.70 This Opinion confirmed the principles underpinning the default approach 

as described above. In particular, AG Bobek emphasised that agreements with a plausible pro-

competitive rationale are not restrictive by their very nature. Because the Court of Appeal 

delivered its judgment before the Budapest Bank ruling was issued, Lady Justice Rose 

questioned whether the AG Bobek’s Opinion truly captured the essence of the default approach 

and questioned whether the Court of Justice would follow it.71 In addition, it hinted at the fact 

that Cartes Bancaires, on which Ping relied, concerned a particular economic and legal context 

the peculiarities of which – namely the two-sided nature of the market – were not present in 

the case at hand.72 

 The Court of Appeal, in other words, denied the relevance of the default approach to 

uphold the outcome in Ping – that the outright ban on online sales is restrictive of competition 

by object. The judgment in Budapest Bank, delivered shortly afterwards, reveals the ways in 

which its analysis departed from the logic underpinning the case law. On the other hand, the 

Court of Appeal failed to advance an alternative rationale justifying the outcome it reached. In 

this sense, the judgment illustrates how national courts may struggle when making sense of, 

and upholding, the relatively stricter stance vis-à-vis territorial restrictions that go against 

market integration. If anything, the appeal judgment in Ping is remarkable for the conspicuous 

absence of market integration in the assessment. Simply noting that outright bans on online 

 
69 Ping Europe Ltd v Competition and Markets Authority [2020] EWCA Civ 13. 
70 Opinion of AG Bobek in Case C-228/18 Gazdasági Versenyhivatal v Budapest Bank Nyrt. and Others, 

EU:C:2019:678. 
71 Ibid, para 102. 
72 Ibid. 
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sales amount, by their very nature, to a restriction of passive sales and as such go against cross-

border trade would have allowed the Court of Appeal to reach the desired – and uncontroversial 

– outcome. It would also have provided the rationale that it failed to offer. 

 

4.2.Escaping a prima facie infringement in practice 

 

As explained above, territorial restrictions going against market integration can escape a prima 

facie finding of infringement in two circumstances: where they meet the objective necessity 

test and where they are incapable of restricting competition in the economic and legal context 

in which they are implemented. However, the case law and administrative practice do not 

provide a wealth of examples shedding light on the practical implementation of these 

principles. As a result, doubts remain about when and why territorial restrictions fall outside 

the scope of Article 101(1) TFEU altogether. Crucially, some of the most recent administrative 

practice by the Commission has explored the instances in which cross-border restraints might 

not amount to a ‘by object’ infringement. 

 To begin with, an agreement may be incapable of restricting competition where there 

are ‘insurmountable barriers to entry’. As pointed out above, scenarios where intellectual 

property is at stake provide the most frequent and obvious examples of instances in which 

territorial restrictions may not be capable of restricting competition that might otherwise have 

existed. As a matter of principle, intellectual property rights are not an ‘insurmountable 

barriers’ to cross-border trade within the EU. This is so because the exhaustion doctrine applies 

at the level of the EEA as a whole. Accordingly, once a product is sold within the EEA by the 

right holder or with its consent, it can circulate freely across EU borders.73 Thus, a right holder 

 
73 Case 78/70 Deutsche Grammophon, EU:C:1971:59; Case 16/74 Centrafarm BV and Adriaan de Peijper v 

Winthrop BV, EU:C:1974:115; and Case 15/74 Centrafarm BV and Adriaan de Peijper v Sterling Drug Inc, 

EU:C:1974:114. 
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or a licensee cannot invoke intellectual rights to prevent cross-border trade. This is the scenario 

at stake in Consten-Grundig74 and Nungesser.75 Because the products had been sold with the 

consent of the right holder in these two cases, clauses providing for absolute territorial 

protection were found to be prima facie unlawful.  

 Secondary legislation may also bring down barriers that would otherwise have been 

‘insurmountable’. One example is the so-called SatCab Directive, which introduced the 

‘country of origin’ principle for broadcasting via satellite.76 In accordance with this principle, 

the satellite broadcast is deemed to occur solely in the Member State in which the transmission 

originates.77 As a consequence, licensees in different Member States can compete with each 

other for the same viewers without infringing their respective rights. This is the factual scenario 

at the origin of the Murphy case. Because the underlying intellectual property regime was not 

an ‘insurmountable barrier’ to cross-border transmissions, the ‘additional obligations’ limiting 

the ability of a Greek broadcaster to offer its services to UK viewers were found to be restrictive 

of competition by object.78 

 Conversely, there may be instances where a right holder may validly invoke its 

intellectual property rights to prevent cross-border trade. In these instances, such rights become 

an ‘insurmountable barrier’. First, one can think of an instance in which there is no exhaustion 

insofar as products have not been put on the market by the right holder or with its consent. For 

instance, it may be that there are no economic links between two producers using the same 

 
74 Consten-Grundig, supra n. 2. 
75 Nungesser, supra n. 22. 
76 Council Directive 93/83/EEC of 27 September 1993 on the coordination of certain rules concerning copyright 

and rights related to copyright applicable to satellite broadcasting and cable retransmission OJ (1993) L 248/15. 
77 In accordance with Article 1(2)(b) of the Directive, ‘[t]he act of communication to the public by satellite occurs 

solely in the Member State where, under the control and responsibility of the broadcasting organization, the 

programme-carrying signals are introduced into an uninterrupted chain of communication leading to the satellite 

and down towards the earth’. 
78 Murphy, supra n. 47, paras 134-146. 
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trade mark in two different Member States.79 In such circumstances, the producer in one 

country may oppose the import of goods manufactured by an unaffiliated producer and 

originating in another country. Allowing the two products to co-exist in a given market would 

jeopardise the essential function of trade marks, which, according to the case law, is to 

‘guarantee the identity of origin’ of the goods in question.80 

 Second, there may be instances in which the intellectual property right is not subject to 

exhaustion. In such cases, the right holder and its licensees would be in a position to prevent 

cross-border trade. For the same reason, agreements limiting such trade would not be capable 

of restricting competition. Even in their absence, cross-border competition would have been 

precluded by the underlying regulatory framework. This conclusion is apparent when one 

considers Coditel II.81 That case concerned a licensing agreement giving absolute territorial 

protection in a Member State. Because the intellectual property right was not subject to 

exhaustion,82 the licensee was in a position to prohibit licensees based in other Member States 

from offering the licensed content in its exclusive territory. The Court ruled that, in and of 

itself, the licensing agreement does not violate Article 101(1) TFEU.83 Accordingly, any 

restrictive effects would not result from the absence of competition from other distributors, but 

from other factors.84 

 

 
79 See Case C-9/93 IHT Internationale Heiztechnik GmbH and Uwe Danzinger v Ideal-Standard GmbH and 

Wabco Standard GmbH, EU:C:1994:261; and Case C‑291/16 Schweppes SA v Red Paralela SL and Red Paralela 

BCN SL, EU:C:2017:990. 
80 C‑10/89 SA CNL-SUCAL NV v HAG GF AG, EU:C:1990:359, para 14. 
81 Case 262/81 Coditel SA, Compagnie générale pour la diffusion de la télévision, and others v Ciné-Vog Films 

SA and others, EU:C:1982:334. 
82 Case 62/79, SA Compagnie générale pour la diffusion de la télévision, Coditel, and others v Ciné Vog Films 

and others, EU:C:1980:84. 
83 Coditel II, supra n. 8, para 15. 
84 Ibid, para 19: ‘It must therefore be stated that it is for national courts, where appropriate, to make such inquiries 

and in particular to establish whether or not the exercise of the exclusive right to exhibit a cinematographic film 

creates barriers which are artificial and unjustifiable in terms of the needs of the cinematographic industry, or the 

possibility of charging fees which exceed a fair return on investment, or an exclusivity the duration of which is 

disproportionate to those requirements, and whether or not, from a general point of view, such exercise within a 

given geographic area is such as to prevent, restrict or distort competition within the common market’. 
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4.2.1. Case study 1: Character Merchandise (Sanrio) 

 

The Commission has been confronted with these scenarios in its recent administrative practice. 

In Character Merchandise, it considered the lawfulness of the restrictions imposed by Sanrio 

on its licensees in the EU.85 As in Nungesser, the licences covered the manufacturing and the 

distribution of the products.86 The Commission raised concerns about clauses limiting the 

licensees’ ability to engage in active and passive selling outside the territory covered by the 

agreement.87 In addition to the outright bans on active and passive selling, some clauses 

expressly prohibited online sales (altogether or outside the territory covered by the licence),88 

required the licensee to refer orders from other territories89 and limited the languages that it 

could use for the sale of its products.90 

 The analysis of some of these clauses is straightforward. Since the licences covered the 

manufacturing and sale of the licensed goods, and since the goods were produced with Sanrio’s 

consent, the licensees in the different territories were not in a position to invoke their rights to 

prevent cross-border trade. In other words, Sanrio’s intellectual property rights were not an 

‘insurmountable barrier’ to active and passive selling across borders. By the same token, the 

finding that outright bans on online and/or passive selling amount to a restriction of competition 

by object comes across as straightforward and uncontroversial. The interest of the decision lies 

elsewhere. There are at least two issues that are not immediately obvious to reconcile with the 

conclusions drawn from the discussion above. 

 First, the Commission argues in the decision that the status of territorial restrictions as 

‘by object’ infringements does not depend on whether the intellectual property rights are 

 
85 Commission Decision of 9 July 2019 in Case AT. 40432 – Character merchandise.  
86 Ibid, paras 16-30. 
87 Ibid, paras 31-58. 
88 Ibid, paras 45-48. 
89 Ibid, paras 49-50. 
90 Ibid, paras 51-52. 
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exhausted.91 According to this view, there would be a prima facie infringement of Article 

101(1) TFEU even when a right holder or a licensee would be able to validly invoke its 

intellectual property to prevent imports. Put differently, the Commission argued that a 

restriction by object may exist even when an agreement is incapable of restricting competition. 

This position is difficult to square with the Court’s judgment in Generics, which makes it clear 

that there would be no restriction, whether by object or effect, where there are ‘insurmountable 

barriers’ to actual or potential competition. 

 A second notable aspect of the decision has to do with its position in relation to active 

sales restrictions. The Commission treats such restrictions as ‘by object’ infringements. This is 

so even though, as mentioned above, they are not deemed to amount to a ‘hardcore restriction’ 

within the meaning of Article 101(1) TFEU when imposed in the context of an exclusive 

distribution agreement. This expansive interpretation of the notion of restriction of competition 

by object suggests that there may be territorial restraints other than absolute territorial 

protection and export bans that amount to a prima facie infringement. However, the decision 

fails to identify a precedent providing direct support for the proposition that active sales 

restrictions amount to a ‘by object’ infringement.92 It simply cites Consten-Grundig, a case that 

concerned absolute territorial protection. 

 One can think of several reasons why the Commission’s expansive interpretation of 

Article 101(1) TFEU is not wholly uncontroversial. The authority’s position would imply that 

all forms of territorial protection are in principle restrictive by object. This position cannot be 

easily reconciled with Société Technique Minière. In that ruling, the Court held that the legality 

of territorial restrictions demands a case-specific inquiry shedding light on its object and/or 

 
91 Ibid, para 62: ‘The Commission finds that the practices investigated in this case, including the restrictive clauses 

in agreements for the licensing and distribution of merchandise products, amount to restrictions prohibiting or 

limiting the cross-border supply of goods. Irrespective of whether intellectual property rights are exhausted, such 

restrictions fall under Union competition law’. 
92 Ibid, para 77. 
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effect. In this sense, it noted, particular, that the lawfulness of such restraints depends, at least 

in part, on the ‘severity’ of the clauses providing for territorial protection.93 One could therefore 

reasonably argue that a limitation on active selling, which does not preclude or limit parallel 

trade and/or passive sales, demands a case-by-case analysis of its effects.94 What is more, 

Nungesser – with the divide between ‘open’ and ‘closed’ licences – supports this same 

conclusion. In Character Merchandise, the Commission fails to engage with these two key 

precedents altogether. The latter seemed particularly relevant, as it concerned a similar 

licensing arrangement. 

 

4.2.2. Case study 2: Pay-TV 

 

In Pay-TV, the Commission examined the lawfulness of some clauses concluded in the 

licensing agreements between Sky UK, a broadcaster providing subscription-based services, 

and the Hollywood major studios.95 The single most interesting aspect of this case related to 

the clauses limiting Sky UK’s ability to offer, online, the licensed content outside the territory 

covered by the agreement.96 According to the concerns justifying the opening of the 

investigation, these restraints limited passive sales and as such could amount to a restriction of 

competition by object.97 The case was closed following the commitments offered by the 

Hollywood major studios, which agreed not to introduce similar obligations in the future and 

not to honour or enforce obligations limiting passive selling in existing agreements (with Sky 

UK and with licensees based in other territories within the EEA).98 The commitment decision 

 
93 Société Technique Minière, supra n. 42, 250. 
94 Jonathan Faull and Ali Nikpay (eds), The EU Law of Competition (3rd edn, Oxford University Press 2014), 

9.09. 
95 See in particular Commission Decision of 26 July 2016 in Case AT.40023 – Cross-border access to pay-TV 

(hereinafter, the ‘Paramount Decision’). 
96 Ibid, paras 28-30. 
97 Ibid, paras 31-44. 
98 See in this sense Commission Decision of 7 March 2019 in Case AT.40023 – Cross-border access to pay-TV. 



24 
 

offered by one of the studios was challenged by another licensee – Canal+.99 This decision was 

annulled by the Court in December 2020.100 

 Because the Commission did not adopt an infringement decision, the qualification of 

the abovementioned clauses as a prima facie infringement of Article 101(1) TFEU did not go 

beyond a preliminary assessment. This, in fact, is one of the points emphasised by the Court in 

its Canal+ ruling.101 Since the analysis was insufficiently deep and failed to consider all aspects 

pertaining to the economic and legal context of which the clauses were a part, the Commission 

failed to addressed key questions. The single most conspicuous absence from the preliminary 

assessment was the operation of the copyright regime, and its implications for the provision of 

services across borders. This question is all the more relevant following the Court’s ruling in 

Generics. 

 In accordance with Article 3(1) of the so-called InfoSoc Directive, authors have the 

exclusive right or prohibit any ‘communication to the public’, including the ‘making available 

to the public of their works’.102 Crucially, Article 3(3) clarifies that this right is not subject to 

exhaustion.103 The fundamental consequence is that the authorisation of the author is required 

for every act of communication to the public or making available to the public. In this sense, 

the regulatory context in the Pay-TV case is not fundamentally different from that at stake in 

Coditel II. On the other hand, the case is different from Murphy in a second key respect. Unlike 

the latter, the cross-border provision of online content, to the extent that it is subject to the 

InfoSoc Directive, demands a licence in the ‘country of destination’ of the transmission.104 

 
99 Case T-873/16 Groupe Canal+ SA v Commission, EU:T:2018:904. 
100 C‑132/19 P Groupe Canal+ SA v Commission, EU:C:2020:1007. 
101 Ibid, para 54. 
102 Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of 

certain aspects of copyright and related rights in the information society OJ (2001) L 167/10. 
103 In accordance with Article 3(3) of the Directive ‘The rights referred to in paragraphs 1 and 2 shall not be 

exhausted by any act of communication to the public or making available to the public as set out in this Article’. 
104 For an analysis of the question, see Chapter 6 in Justin Koo, The Right of Communication to the Public in EU 

Copyright Law (Hart Publishing 2019); and Commission Report on the first short-term review of the Geo-blocking 

Regulation COM(2020) 766 final, 10-12. 



25 
 

 Against this background, the fundamental question that emerges in the Pay-TV case is 

whether the copyright regime raised an ‘insurmountable barrier’ to the transmission of online 

content in territories other than the one covered by the licence. Contrary to what was true in 

Generics, it would seem that the validity of the copyright is not at stake in the case. Because 

the ‘country of destination’ principle is applicable, moreover, it is difficult to avoid the 

conclusion that transmitting services across territories would amount to a copyright 

infringement. By the same token, any absence of cross-border competition would be 

attributable to the intellectual property regime and not to the contentious clauses. The said 

clauses, in other words, would not be capable of restricting actual or potential competition that 

would have existed in their absence. Because they are incapable of restricting competition their 

object cannot be anticompetitive. By definition, their precise purpose has to be a different one. 

 If one accepts that the copyright regime raises an ‘insurmountable barrier’ to the cross-

border provision of online content, the question that emerges is that of why the clauses were 

introduced in the agreements in the first place. Assuming that the transmissions would have 

been unlawful, it is necessary to offer an explanation of why the various licensors felt the need 

to include such clauses in their agreements. One could argue, in line with Generics, that the 

very inclusion of the clauses is an indicator that the licensees in the various territories were at 

least potential competitors.105 Among the several potential explanations for the inclusion of the 

clauses, one should consider the difficulty of detecting copyright infringements over the 

internet and taking prompt action against them. From this perspective, they could be seen as 

additional obligations aimed at reducing the transaction costs involved in the respect of the 

terms under which the rights are licensed. The object of reducing transaction costs is not 

unusual in copyright licensing agreements. In Tournier, for instance, the Court accepted that 

 
105 Generics, supra n. 11, para 55. 
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horizontal price-fixing may be a necessary mechanism to allow authors to meaningfully exploit 

their copyright.106 

 

4.3.The application of Article 101(3) TFEU to territorial restrictions 

 

A third area in which the case law and administrative practice provide insufficient guidance 

relates to the application of Article 101(3) TFEU. The Court has consistently held that 

agreements that are prohibited under Article 101(1) TFEU may fulfil the conditions set out in 

the third paragraph. It is immaterial, in this regard, whether they are ‘by object’ or ‘by effect’ 

infringements.107 Thus, even though the former are particularly egregious breaches of EU 

competition law, they can escape the prohibition where the parties can show that the conditions 

set out in Article 101(3) TFEU are fulfilled. In fact, territorial restrictions are particularly 

suitable for an exemption under the said provision. Unlike cartels, which lack redeeming 

virtues, absolute territorial protection and export bans are known to be a source of efficiency 

gains. They therefore have the potential to fulfil the first condition of Article 101(3) TFEU 

(which is the hurdle that cartel arrangements are, by definition, unable to overcome).108 

 As a matter of principle, the Commission is ready to accept the idea that absolute 

territorial protection, export bans and measures having an equivalent effect can be exempted 

in certain circumstances. It has been explained above that, in its Guidelines on vertical 

restraints, the authority goes as far as to acknowledge that shielding a distributor from active 

and passive selling may fall outside the scope of Article 101(1) TFEU altogether on account of 

the pro-competitive gains resulting from the agreement.109 In the same vein, it explains that 

 
106 Case 395/87 Ministère public v Jean-Louis Tournier, EU:C:1989:319, para 31. 
107 Glaxo Spain, supra n. 3, paras 78-88. 
108 Guidelines on vertical restraints, supra n. 4, paras 107-109. 
109 See supra, ibid. 
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there are instances in which a dual pricing mechanism penalising, in effect, online sales, may 

be justified under Article 101(3) TFEU.110 

 In practice, however, the Commission has not adopted a decision declaring that an 

agreement fulfils the conditions set out in Article 101(3) TFEU. This is true across the board, 

in the sense that it is not limited to territorial restrictions. In the years since the adoption of 

Regulation 1/2003, the Commission has not adopted a ‘finding of inapplicability’ decision 

concluding that Articles 101 and/or 102 TFEU are not infringed.111 In the specific context of 

territorial restrictions, the parsimony with which these decisions are adopted is perhaps best 

exemplified by the aftermath of the Glaxo Spain case.112 That case concerned a dual price 

mechanism such as the one described above, and this in a specific economic and legal context 

– the pharmaceutical industry. 

 The Glaxo Spain case was uneventful from the perspective of the application of Article 

101(1) TFEU. The Court found that the dual pricing mechanism amounted to a restriction of 

competition by object, and this on account on the fact that it had been designed to discourage 

exports.113 On the other hand, the judgment on appeal concurred with the first instance 

judgment in finding that the Commission’s analysis under Article 101(3) TFEU was 

insufficiently motivated. In particular, the Court concluded that the GC had not erred when 

finding that the authority had failed to evaluate whether the dual pricing mechanism was likely 

to lead to efficiency gains.114 Both the Court and the GC judgments left the door open to the 

application of Article 101(3) TFEU. At the very least, they suggested that the arguments 

 
110 Ibid, para 64. 
111 See in this sense Ibáñez Colomo and Kalintiri, supra n. 7; and Jacques Buhart and David Henry. ‘COVID-20: 

The Comfort Letter Is Dead. Long Live the Comfort Letter?’ (2020) 43 World Competition 305. 
112 Case T-574/14 European Association of Euro-Pharmaceutical Companies (EAEPC) v Commission, 

EU:T:2018:605. 
113 Commission Decision 2001/791/EC of 8 May 2001 in Cases IV/36.957/F3 Glaxo Wellcome, IV/36.997/F3 

Aseprofar and Fedifar, IV/37.121/F3 Spain Pharma, IV/37.138/F3 BAI and IV/37.380/F3 EAEPC OJ (2001) L 

302/1. 
114 Glaxo Spain, supra n. 3, para 81. 
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advanced in favour of territorial restrictions deserve to be taken seriously and cannot be simply 

brushed aside. 

 Against this background, the aftermath of the case provided a good occasion for the 

Commission to identify the circumstances in which dual pricing mechanisms (and, more 

generally, parallel trade restrictions) can be justified under Article 101(3) TFEU. Arguably, the 

need for guidance in this respect was particularly needed in the pharmaceutical sector, which 

has some peculiarities that, according to some stakeholders, would justify the sort of territorial 

restraints that would be unacceptable in other circumstances. It has been argued, in this sense, 

that accepting parallel trade in the pharmaceutical sector amounts, in effect, to exporting the 

regulatory choices made in the exporting Member State to the importing one.115 According to 

this view – and given how crucial regulation is in determining the prices of medicines – it 

would not be a sector like the others. 

 Glaxo Spain provided two openings to engage with the application of Article 101(3) 

TFEU. First, a complainant in the case invited the authority to adopt a decision reinstating the 

finding that the dual pricing strategies amount to a breach of Article 101(1) TFEU that cannot 

be justified. However, the Commission rejected this complaint on grounds of lack of Union 

interest.116 It argued that the behaviour had ceased and that there had been no persistent effects 

as a result of the implementation of the practice.117 The GC, in turn, dismissed the challenge 

against the rejection decision.118 Second, the Commission opened an investigation into the dual 

pricing strategies, similar to those at stake in Glaxo Spain, and allegedly implemented by 

 
115 See in this sense, for a discussion, Patrick Rey and James S Venit, ‘Parallel trade of prescription medicines: 

the Glaxo Dual Pricing case’, in Bruce Lyons (ed), Cases in European Competition Policy – The Economic 

Analysis (Cambridge University Press 2012). 
116 Commission Decision of 27 May 2014 in Case AT.36957 – Glaxo Wellcome. 
117 Ibid, para 23. 
118 EAEPC, supra n. 112. 
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pharmaceutical companies other than GlaxoSmithKline.119 This investigation, however, was 

closed without the adoption of a decision. 

 

5. Conclusions 

 

Almost sixty years have passed since the seminal rulings in Société Technique Minière and 

Consten-Grundig. The vast case law and administrative practice issued since then have 

clarified, beyond doubt, a number of matters on the status of territorial restrictions under 

Articles 101 and 102 TFEU. The Court has consistently held that market integration is an 

autonomous objective of the EU competition law system, in the sense that it is worthy of 

protection in and of itself. Accordingly, some practices that would otherwise be unproblematic 

can be found to be in breach of Articles 101 and/or 102 TFEU. The range of practices that are 

deemed restrictive by their very nature insofar as they run counter to the objective of market 

integration are well identified. They comprise, in essence, conduct aimed at giving absolute 

territorial protection and restricting exports within the EU. 

 The analysis shows, on the other hand, that there are still some open questions and 

uncertainties following decades of enforcement. The alteration of the framework for the 

evaluation of restrictions is the key practical consequence of the introduction of market 

integration considerations. Simply put, the assessment of the object of agreements and 

unilateral practices changes when cross-border is at stake. Instead of focusing on their precise 

purpose, the evaluation focuses on the means through which the aims sought by the parties are 

achieved. Cases like Ping show that the methodological shift can give rise to confusion in 

practice. Courts and authorities may conclude, in line with the case law, that a given practice 

is prima facie unlawful irrespective of its effects. However, they may struggle to justify why 

 
119 Case AT.39973 – Pricing schemes for distribution of medicines in Spain. 
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they reach a certain outcome. In this sense, much could be gained in terms of legal certainty 

and clarity if the methodological shift that occurs in practice could be acknowledged and made 

more explicit. 

 Second, it is apparent from the case law that territorial restrictions that are in principle 

unlawful irrespective of their effects can sometimes escape the prohibition and thus fall outside 

the scope of Articles 101(1) and/or 102 TFEU. This may be due to the fact that the restraints 

are objectively necessary to attain a pro-competitive aim or because they are incapable of 

having anticompetitive effects in the economic and legal context of which they are a part. For 

instance, a practice may not restrict competition – whether by object or effect – where there 

are ‘insurmountable barriers to entry’. As the Generics case confirms, such insurmountable 

barriers may emerge from the intellectual property system. This could be the case, for instance, 

where a right is not exhausted in the circumstances of a case or where it is not subject to 

exhaustion. The Commission’s administrative practice, which appears to imply that an 

agreement may restrict competition by object even in presence of insurmountable barriers, 

suggests that some uncertainty remains in this regard. 

 Third, it is notorious that the Commission, since the adoption of Regulation 1/2003, has 

not prioritised the adoption of decisions declaring that an agreement is either not caught by 

Article 101(1) TFEU or that it fulfils the conditions set out in Article 101(3) TFEU. The same 

is true in relation to Article 102 TFEU. As a consequence of the parsimony with which such 

decisions are adopted, there is precious little guidance on a number of central questions. These 

include territorial restrictions. It is in principle accepted that some practices that are prima facie 

unlawful irrespective of their effects can sometimes fulfil the conditions set out in Article 

101(3) TFEU. What is more, one can think of circumstances in which they may be justified. 

At present, however, the administrative practice sheds virtually no light on the question. Some 
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guidance could arguably be beneficial, and not necessarily in conflict with the commitment of 

the EU competition law system to market integration. 

 Finally, it would seem that there is potential scope for clarifying the relationship 

between secondary law instruments and the case law. This is true, in particular, of the 

interaction between Article 101 TFEU and the VBER. The scope of the notion of restriction 

by object and that of hardcore restriction within the meaning of the latter are not necessarily 

identical.120 However, there is a chance that the two concepts are conflated. The Character 

Merchandise case, discussed above, provides a clear example. The Commission claimed, 

without clear support for its position in the case law, that active sales restraints amount to a 

restriction by object when imposed in the context of a non-exclusive distribution agreement. 

The ongoing review of the VBER and, more precisely, the discussion about the instances in 

which active sales may be restricted, provide an opportunity to clarify these matters and clean 

up some of the remaining ambiguities.121 

 
120 Joanna Goyder, ‘Cet Obscur Objet: Object Restrictions in Vertical Agreements’ (2011) 2 Journal of European 

Competition Law & Practice 327. 
121 See, for a discussion of this specific issue, Commission Evaluation of the Vertical Block Exemption Regulation 

SWD(2020) 172 final. See in particular p. 125, where the Commission acknowledges that, in the view of the 

national competition authorities it is not clear from the Guidelines on vertical restraints ‘whether exclusive 

distribution agreements are the only context in which restrictions of active sales are exempted from the hardcore 

restriction’. 


