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Superficially, Courage2 is about beer, pubs and whether a brewery holding a 19% 
market share infringed competition law by requiring pub tenants to also purchase its 
beer at unfavourable prices in comparison to independent pubs. More specifically, a 
contract was signed between Mr Crehan as lessee of two pubs and Courage as brewer 
and lessor, specifying duration, rent and adjustments in the rent over time, but also 
containing clauses on required minimum beer purchases and prices.  
 
The questions referred to the Court of Justice by the UK Court of Appeal do not concern 
the theory of harm but the compatibility of national law with Community law. UK law 
prevented a contracting party from claiming damages based on an unlawful contract 
to which it was itself a party. Under national law, Mr Crehan would have been barred 
from claiming damages based on the contract infringing competition law. Given the 
situation, the UK Court of Appeal stayed proceedings and posed four questions to the 
Court of Justice. The questions ultimately boil down to whether Article 101 could be a 
basis for a damages claim following the finding of an infringement. In addition, the 
Court of Appeal also asked whether indeed Community law would trump national law, 
a prerequisite for the other considerations to be of relevance and how the damage 
would need to be quantified if the damage could be viewed as arising from complying 
with the contractual clause.3 
 
The decision of the Court of Justice made history. Together with Manfredi4 this 
judgment has arguably become the most widely cited judgment in the context of EU 
damages claims establishing that “anyone” (paragraph 22 Courage) or “any individual” 
(paragraph 24 Courage) can rely on a breach of competition law before a national court 
- even when being a party to a contract violating Article 101.5 In the words of the 2. 
ruling in the Manfredi judgment, Article 101 “must be interpreted as meaning that any 
individual can rely on the invalidity of an agreement or practice prohibited under that 
article and, where there is a causal relationship between the latter and the harm 
suffered, claim compensation for that harm.” 
 

 
2 See Case C-453/99, Courage Ltd. v. Bernard Crehan, 2001 E.C.R. I-06297 
3 In addition to the decision see also Opinion of Advocate General Mischo, delivered on 22 

March 2001 in case C-453/99 Courage Ltd. v. Bernard Crehan.  

4 See Joined Cases C-295/04 to C-298/04, Vincenzo Manfredi v. Lloyd Adriatico Assicurazioni 

SpA, 2006 E.C.R. I-06619. 

5 The Court of Justice only requires the party to not bear „significant responsibility for the 
distortion of competition“ (paragraph 36). This particular point is very topical in a number of 
hub-and-spoke cartel cases in which actual or alleged cartelists are claiming damages.   
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This has been the very powerful basis on which the Kone6 and Otis7 judgments were 
subsequently built. Also in these cases, the Court of Justice ruled against allowing 
national legal concepts to a priori limit “anyone’s” damages claim.8 
 
A common factor in these cases, was the concern that categorical restrictions of the 
right to claim compensation would tend to letting competition law infringers off the 
hook and thereby undermine the effective enforcement of EU competition law.  
 
All these judgments are about categorical barriers to allowing potential victims of 
competition law violations their shot at proper redress. The real difficulties, however, 
are not self-imposed as the categorical exclusions of claims based on notions of 
foreseeability or causality. The challenge lies with the hands-on empirical question of 
what harm, if any, has been suffered by a claimant.9 Already Kone should have clarified 
that categorical restrictions cannot be sustained as matters of substantive law and 
should make way to a focus on the production of evidence and its proper assessment. 
This is an important point: Anyone should have standing, but of course not necessarily 
everyone will be able to demonstrate harm to the requisite level. Considering recent 
German judgments, it is clear that this ultimately economic question is one that Courts 
continue to grapple with.10  
 
Interestingly, the newest legal developments in Germany go in the other direction and 
relate to concerns of letting infringers too easily “off the hook” in the context of the 
passing-on defense. This is a concern, when some of those presumably harmed are not 
seeking redress.11   

 
6 Case C-557/12 KONE AG and Others. See Maier-Rigaud (2014) Umbrella effects and the 

ubiquity of damage resulting from competition law violations, Journal of European 
Competition Law and Practice, 5(4), 247-251. 

7 Case C-435/18 Otis GmbH and Others. 
8 For a critical assessment prior to Kone, see Maier-Rigaud (2014) Toward a European Directive 

on Damages Actions, Journal of Competition Law and Economics, 10(2), 341-360, p. 354ff. 

9 AG Kokott writes in the context of Kone of „[s]hifting the … issue from the level of pure [legal] 
theory to that of the production of evidence“ See para. 85 in Opinion of Advocate General 
Kokott, delivered on 30 Jan. 2014 in Case C-557/12 KONE AG and Others 

10 LG Dortmund, Urteil vom 30.09.2020, 8 O 115/14 (Kart) – Schienenkartell. The issue is, 
however, not new as LG Dortmund, Urteil vom 1.04.2004, 13 O 55/02 (Kart) – Vitaminpreise 
demonstrates. 

11 There are various reasons why this occurs in practice, including, but not limited to dispersed 
harm of final consumers. On the question of dispersed harm and the relationship to standing 
as discussed in Kone and Otis see Maier-Rigaud (2020) Auf dem Holzweg: Zu Streuschäden, 
Betroffenheit und Zurechnung im Rahmen von Schadensersatzklagen, WuW 2, 62-64. 
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The negative impact on effective enforcement has been a key consideration in all Court 
of Justice cases discussed so far. In the famous paragraph 26 of the Courage judgment 
the Court states that “[T]he full effectiveness of Article 85 of the Treaty and, in 
particular, the practical effect of the prohibition laid down in Article 85(1) would be put 
at risk if it were not open to any individual to claim damages for loss caused to him by 
a contract or by conduct liable to restrict or distort competition.” 
 
The Federal Court of Justice, the highest appellate Court in Germany, took the effet 
utile doctrine manifested in Courage to a new level in Schienenkartell V.12 Its concern 
for discouragement and the effectiveness of EU competition law is such, that it 
advocates overcompensation of claimants, when pass-on to non-claimants occurred. 
Private enforcement has in the meantime, however, wilfully been conceived as 
complementary to public enforcement, not as its substitute, so it is not clear what 
German law stands to gain from an interim approach incompatible with the 
Directive.13 The goal that anyone should have the possibility to claim harm suffered 
(and possibly succeed based on the merits) is transformed into the goal that all harm 
suffered must be extracted from the culprit, at least when harm appears to have been 
suffered. This is diametrically opposed to the explicit policy decisions taken on EU level 
where such possibilities were of course carefully considered. Arguably this also does 
not follow from Courage, despite the fact that this judgment much more than Manfredi 
and subsequent ones also emphasized discouragement.14 
 
The legal pendulum appears to have reversed course and swung in the other direction. 
While prior cases were about restrictions in national law hampering access or barring 
standing for (potential) victims of competition law violations, the implication of 

 
12 The judgment is also noteworthy for the lucidity in exposition on the empirical economic 

question of pass-on, which follows the economic report submitted by Prof. Schwalbe, the 
author and his team of economists on behalf of Thyssen Krupp. The arguments are 
summarised in Maier-Rigaud et al. (2019) Zur Weiterwälzung von Preisaufschlägen in 
regulierten Industrien, NZKart 12/2019, 650-658.  

13 See Article 13 of DIRECTIVE 2014/104/EU OF THE EUROPEAN PARLIAMENT AND OF THE 
COUNCIL of 26 November 2014 on certain rules governing actions for damages under national 
law for infringements of the competition law provisions of the Member States and of the 
European Union 

14 Paragraph 27 in Courage notes the significant contribution that such claims could make to the 
maintenance of effective competition. Discouragement is therefore an important 
consideration in Courage, which is no longer found in the purely compensatory approach of 
the Directive. Whether one can extrapolate the effet utile argument in Courage to also provide 
a valid basis for overcompensation, as the judgment in Schienenkartell V suggests, is 
questionable. 
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Schienenkartell V is that compensation should be given to those that have not been 
harmed if those actually harmed are not able or willing to claim. As with every 
pendulum, a swing to one side ultimately precipitates a swing to the other side before 
ultimately motion stops and equilibrium is reached. To the economist, however, this 
appears as unnecessary as the categorical restrictions preventing claims. In a world of 
follow-on cartel actions, the notion that damage suffered by non-claimants should be 
awarded to the claimants from which it was passed on (on top of the amounts awarded 
to these claimants based on the damage actually suffered by them), can only be 
interpreted as a slap in the face of competition enforcers, if justified legally with an 
effet utile argument.15  
 
Courage remains a key judgment. Arguably it had sufficient clarity to render Kone and 
Otis unnecessary. Without Kone and Otis, however, it is not clear whether we would 
have Schienenkartell V which certainly draws much more from Courage than the 
Directive. 

 

 
15 Even if the argument was valid, there are obvious and a priori already much more equitable 

ways of achieving the same effect, namely by increasing fines. 
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