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ABSTRACT

Medical billing practices—especially non-disclosure and balance billing—have been the
subject of controversy in recent years, prompting calls for additional regulation. But the existing
commercial law doctrine of accord and satisfaction, which is well established in forty-nine states,
presents a risk to the collection practices of hospitals and other health care-related businesses that
has, thus far, been ignored by existing scholarship.

This article examines the doctrine of accord and satisfaction in the context of common
hospital billing and collection practices, identifying key aspects of the doctrine for health care
administrators to consider. The authors conclude with recommendations to health care
organizations for structuring payment processing systems to reduce the risk that medical bills will
be legally uncollectable.




Don't Cash that Check! Identifying Risks to Medical Billing and Collection Practices under
the Doctrine of Accord & Satisfaction

On December 29, 2020, the United States Court of Appeals for the District of Columbia
Circuit upheld a Trump Administration regulation requiring the public disclosure of hospital
charges.! The Affordable Care Act of 2010 requires each hospital in the United States to publish
a list of its “standard charges” for services,? but the statute does not define “standard charges.”®

The Circuit Court was tasked with unwinding the “exceedingly complex” world of
medical billing practices to determine what constitutes “standard charges” under the statute.*
Pricing of hospital services begins with the “Charge Description Master” or “chargemaster” price
list®—a list of gross charges for all services offered by the hospital, calculated before any
discount.® Chargemaster rates are normally inflated above what the hospital expects to actually
be paid, as third-party payers, representing more than ninety percent of patients, typically
negotiate discounts for their insured patients.’

Previously, the Department of Health and Human Services permitted hospitals to publish
just the chargemaster rates in order to comply with the Affordable Care Act’s requirements.®
However, as of November 2019, the new rule requires hospitals to publish five categories of
standard charges: the chargemaster rates, payer-specific negotiated rates, standard cash discounts
offered to self-pay patients, the maximum negotiated charge for a given service, and the

minimum negotiated charge for a given service.® In upholding the rule, the D.C. Circuit
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recognized patient frustration, declaring that “[p]atients usually learn what a given hospital
service cost only after the fact, either from a hospital bill or an ‘Explanation of Benefits’ form
from their insurance company . . .0

Whether the rule ultimately achieves its goal of reducing health care costs remains to be
seen.! Some health care executives and economists warn of the opposite—that the increased
transparency may allow low-priced hospitals to raise their prices to match the competition.*2
Moreover, the public disclosures required by the rule do not ensure that an individual patient will
actually engage in price-shopping, especially in an emergency medical situation.*®

Likewise, neither the rule nor the Affordable Care Act generally address the problem of
balance billing, wherein a patient must pay the balance of the non-discounted bill after insurance
is applied.* It is unlikely that an insurer would have negotiated a discount with every single
healthcare provider in the nation—thus, the negotiated discounts are usually only provided when
the patient obtains medical services “in-network.”® If a patient requires medical services from a
provider “out-of-network,” the provider is not obligated to provide any discount.®

The insurer may pay its usual amount to the health care provider under its insurance
agreement with the patient (or the patient’s employer), but the patient is responsible for any

balance over and above the amount covered by insurance.’ Because chargemaster rates are

typically intentionally inflated, this means that the out-of-network patient is paying more than
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what the hospital normally expects to receive.'® Additionally, an insured patient may
unknowingly receive care from out-of-network providers, despite the patient’s best efforts at
staying in-network.'® Uninsured patients face the same problem, but carry the entire load of the
medical bill.2°

Some observers note that federal health regulators currently lack statutory authority to
protect consumers from balance billing practices.?! While federal lawmakers have made various
proposals,?? the regulatory burden has thus far fallen to states.? But as of 2017, only 21 states
had any type of protection against balance billing, and only six of those states include
comprehensive protections.?

This article is hardly the first to raise the problems presented by modern health care
billing practices generally, balance billing specifically, or the plight of out-of-network and
uninsured patients in navigating the financial consequences of health care needs. However, this
article differentiates itself from previous scholarship by highlighting (1) the legal doctrine of
accord and satisfaction as a tool that patients have in combating unreasonable and surprise
medical charges, and (2) steps providers can take to minimize the risk of non-collection due to

accord and satisfaction.
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l. The Doctrine of Accord and Satisfaction

While the bulk of this article discusses the doctrine of accord and satisfaction under the
Uniform Commercial Code, the doctrine has common law roots. At common law, an “accord and
satisfaction” enables parties to resolve a contract dispute without judicial intervention by
substitution of a new contract between them.? Performance of the new contract operates as an
affirmative defense to any claim on the previous disputed contract.?

The new agreement, as a substitute contract, must nevertheless satisfy the common law
requirements of contract formation.?” Mutual assent in this context requires some offer of new
proposed performance from one party to the other (the “accord’), with the second party
accepting the compromise (“the satisfaction™).?® A “meeting of the minds” is not required,?® but
the second party must at least be aware that the first is attempting a resolution of the dispute.°

Consideration is also required to support the new contract at common law, which must be
different from that owed under the original contract.®* Partial performance of the original
contract, with nothing more as consideration for the accord and satisfaction, is insufficient.
Typically, the consideration proffered for the new contract is the release of a claim, or resolution
of a dispute, between the parties relative to the original contract.® There must actually be a

legitimate dispute as to the underlying contract.®*
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Checks and promissory notes are valid methods of effecting an accord and satisfaction,
assuming the underlying contractual claim was unliquidated or otherwise subject to a good faith
dispute.® At common law, the creditor who received a check from a debtor as a proffered accord
and satisfaction has two options: return or destroy the check to reject the accord, or obtain
payment on the check as an acceptance.3® Payment on the check operated as performance of the
new contract, discharging the balance of the underlying claim.®” At common law, the creditor
could not nullify the accord terms by striking through them or otherwise noting a reservation of
rights.®

The Uniform Commercial Code (the “U.C.C.”) impacts the use of checks and other
payment instruments to affect an accord and satisfaction.®® Prior to 1990, U.C.C. § 1-207 (now,
as amended, numbered § 1-308%°) provided that:

[A] party who, with explicit reservation of rights, performs or

promises performance or assents to performance in a manner

demanded or offered by the other party does not thereby prejudice

the rights reserved. Such words as without prejudice, under protest

or the like are sufficient.*
Read explicitly, a creditor receiving a check as an accord could note its reservation of rights on
the instrument, receive payment thereon, and not suffer the loss of the claim on the underlying

disputed obligation.*? But courts split on whether this provision applied to a check presented as

an accord, or whether the statute was intended to modify the common law accord and satisfaction
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doctrine.*® The current version of the statute, as adopted by every state except New York,
clarifies that it does not apply to an accord and satisfaction.**

However, the U.C.C. provides explicit requirements for the use of checks and other
payment instructions to affect an accord and satisfaction.*® Forty-eight states have adopted
U.C.C. § 3-311,% which largely reflects the common law doctrine discussed above.*” Under
U.C.C. 8 3-311, unless a statutory safe harbor applies, a claim is discharged and rendered
uncollectible if the following four elements are present:

Q) the creditor has a claim against the debtor, the amount of which is uncertain or
is reasonably disputed by the debtor;
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(i) the debtor, in good faith, tenders an instrument in full satisfaction of the
claim;

(iii)  the creditor accepts and obtains payment on the instrument; and

(iv)  the instrument or an accompanying written communication was tendered by
the debtor with a conspicuous statement indicating that it was intended as full
satisfaction of the claim.

The statute provides two safe harbors for creditors not available at common law.*® Under
U.C.C. 8 3-311, the claim is not discharged if the creditor is an organization and sent specific
and conspicuous written instructions regarding disputed claims to the debtor within a reasonable
time before the debtor’s tender, which the debtor did not follow.*® The claim also is not
discharged if the creditor reverses the payment within 90 days after it is received.>® However,
neither safe harbor is available if the creditor, or the creditor’s designated agent, accepts the
tender of the instrument with knowledge that it was tendered in full satisfaction of the disputed
claim.®!

Only two states do not follow this statutory framework, Oregon and New York. Of the
two, Oregon has statutorily abolished the accord and satisfaction by check or other instrument.>?
New York has not adopted U.C.C. § 3-311, but that state has other statutory provisions that,
when considered in the context of payment by check, effectively produces the accord and

satisfaction result. Under N.Y. U.C.C. § 3-319(1), as between two parties, generally the terms of

an instrument are to be read in connection with any other written agreement executed as a part of

48 U.C.C. § 3-311(c); Hull & Sharma, supra note 25, at 26-27.

# U.C.C. § 3-311(c).

% U.C.C. §3-311.
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52 OR. REV. STAT. § 73.0311 (2020) (“The negotiation of an instrument marked ‘paid in full,” “payment in full,” ‘full
payment of a claim’ or words of similar meaning, or the negotiation of an instrument accompanied by a statement
containing such words or words of similar meaning, does not establish an accord and satisfaction that binds the
payee or prevents the collection of any remaining amount owed upon the underlying obligation unless the payee
personally, or by an officer or employee with actual authority to settle claims, agrees in writing to accept the amount
stated in the instrument as full payment of the obligation.”).



the same transaction.>® Thus, a payment by check, which clearly indicates that it is intended as a
settlement of a dispute claim, together with written communication supporting the same, can be
construed to be an accord and satisfaction under the common law.>*

However, New York’s statute must be read in pari materia with its version of U.C.C. § 1-
308, which allows a party receiving an instrument to accept it under a reservation of rights
without prejudice.>® Thus, a party in New York could accept a “payment in full” check under a
reservation of rights to full payment without creating an accord and satisfaction.

Nevertheless, for the vast majority of American jurisdictions, the doctrine of accord and
satisfaction is alive and well in the use of payment instruments. Those persons and entities in
Oregon and New York should be aware of the jurisdictional particularities highlighted above—
but these variations are outside the norm. The remainder of this article will focus on the specific
application of U.C.C. § 3-311 to medical payments, as it is the version of the doctrine applicable

to most Americans.

1. Applying Accord and Satisfaction to Health Care Billing Practices

There is no reason to believe that the doctrine of accord and satisfaction is not applicable
to medical providers—hospitals can accept instruments in full satisfaction of disputed claims just
as other entities can.®® In fact, some of the peculiarities of hospital billing practices make such

entities even more susceptible to the accidental application of accord and satisfaction.

3 N.Y.U.C.C. 8§ 3-119 (2014) (“As between the obligor and his immediate obligee or any transferee the terms of an
instrument may be modified or affected by any other written agreement executed as a part of the same transaction.”).
% A.G. King Tree Surgeons v. Deeb, 356 A.2d 87 (N.J. 1976) (applying identical statute as adopted in New Jersey at
the time).

S N.Y. U.C.C. 8§ 1-308 (2014) (“A party that with explicit reservation of rights performs or promises performance or
assents to performance in a manner demanded or offered by the other party does not thereby prejudice the rights
reserved. Such words as ‘without prejudice,” “under protest,” or the like are sufficient.”).

% See Weickert v. Alliant Health Sys., Inc., 954 S.W.2d 314 (Ky. 1997).



Much of the controversy surrounding balance billing relates to the surprise to patient.>’
While federal regulation may require hospitals to publicly disclose charges,®® questions remain
as to the contractual enforceability of such charges against the patient. It is a basic fundamental
principle of contract law that a party cannot be bound to a contract to which it did not assent.>® A
hospital’s publishing of its customary charges does not equate to a patient’s assent thereto—the
regulations do not require that the hospital review the charges with the patient prior to providing
the services.®% A patient cannot assent to charges to which the patient is unaware and does not
understand.®! Indeed, at least one observer has argued that the failure of a provider to obtain
patient express consent to charges may amount to a lack of informed consent for the procedure
entirely.?

Nevertheless, providers and hospitals are entitled to a reasonable fee for services under a
quantum meruit theory.%® Yet, even if hospitals have a right to seek payment for services

rendered, the reasonableness of the payment remains an issue.®* One party may not unilaterally

57 See Nation, supra note 14, at 161-62; George A. Nation I11, Taking Advantage of Patients in an Emergency:
Addressing Exorbitant and Unexpected Ambulance Bills, 62 VILL. L. REV. 747 (2017); see also Brown, supra note
21; Gray, supra note 21.

% Transparency in Coverage, 84 Fed. Reg. 65464; see also Rich Spiker, Piercing the Healthcare Veil: An Argument
for Healthcare Pricing Transparency, 7 EMORY CORP. GOVERNANCE & ACCOUNTABILITY REV. 1, 2-5 (2020).

%9 Nation, supra note 5, at 110—20.

601d. at 129-31.

51 Nation, supra note 13, at 428 (“Hospitals, in general, do not provide prospective patients with a copy of the
chargemaster. However, even if a copy of the hospital's chargemaster were provided to each potential patient prior
to treatment, it would mean very little to the patient.”).

62 Christopher Robertson, Should Patient Responsibility for Costs Change the Doctor-Patient Relationship?, 50
WAKE FOREST L. REV. 363, 369-75 (2015).

83 See, e.g., Charlotte-Mecklenburg Hosp. Auth. v. Talford, 714 S.E.2d 476 (N.C. Ct. App. 2011), overruled by
Charlotte-Mecklenburg Hosp. Auth. v. Talford, 727 S.E.2d 866 (N.C. 2012); Gianetti v. Rutkin, 70 A.3d 104 (Conn.
App. Ct. 2013); McLain v. West Side Bone & Joint Ctr., 656 So. 2d 119 (Miss. 1995); see also Nation, supra note
57, at 750-52.

64 See Talford, 714 S.E.2d at 483; see also Nation, supra note 5, at 107-08.



determine that an amount is reasonable under common law contract principles.®® Indeed,
reasonableness is virtually always a question of fact subject to dispute.®®

If accord and satisfaction give leverage to a patient, the reasonableness of fees is the
fulcrum. Some consumer advocates argue that patients should challenge the reasonableness of
bills in court when hospitals sue to collect, or even proactively sue to have the charges denied.®’
But if a patient utilizes accord and satisfaction as provided by the Uniform Commercial Code,
court action is no longer necessary as the charges are legally uncollectable.®® Even the most
experienced and well-funded legal teams representing hospitals will have difficulty overcoming
clear statutory directive.

Thus, understanding when the requirements of U.C.C. §3-311 are fulfilled—and
understanding appropriate responses countering such an argument by a patient—is important in

the development a functioning payment collection system.

A. Is there an unliquidated or disputed claim?

Before accord and satisfaction applies, the creditor must have an unliquidated claim
against the debtor, or the debtor must dispute the claim in good faith. In the context of a medical
bill claim, the provider is the creditor seeking payment from the debtor patient.

The question then turns to what constitutes an unliquidated claim or a claim subject to a
bona fide dispute. Generally, a claim is “unliquidated” if it cannot be determined by

mathematical formula or is subject to the discretion of the trier of facts.®® If damages can be

8 See Nation, supra note 14, at 171-72; see also Nassau Anesthesia Assoc. P.C. v. Chin, 924 N.Y.S.2d 252 (Dist.
Ct. 2011); Temple Univ. Hosp., Inc. v. Healthcare Mgmt. Alts, Inc., 832 A.2d 501 (Pa. Super. Ct. 2003).

% See Gianetti, supra note 63, at 48-49; see also Stamford Hosp. v. Schwartz, 209 A.3d 1243, 126465 (Conn. App.
Ct. 2013); Cansler v. Harrington, 643 P.2d 110, 113 (Kan. 1982).

57 Julie Appleby, Taking Surprise Medical Bills to Court, N.Y. TIMES, (Dec. 18, 2018),
https://www.nytimes.com/2018/12/18/well/live/taking-surprise-medical-bills-to-court.html.

8 y.C.C. § 3-311.

% See, e.g., Hansen v. Rothaus, 730 P.2d 662, 665 (Wash. 1986) (internal citations omitted).
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calculated with certainty (typically by reference to the terms of the contractual agreement), they
are liquidated.”

A liquidated claim, therefore, may only be subject to the doctrine of accord and
satisfaction if it is subject to a “bona fide dispute” by the debtor.”* The U.C.C. does not define
the term, but it generally means some defense, counterclaim, or offset asserted by the debtor
honestly and with a reasonable basis in fact and law."

In the medical billing context, unless the patient expressly agrees to the charges before
the procedure, the charges will be subject to challenge as unreasonable.”® Again, while a provider
is entitled to a reasonable fee where the fee is not contractually expressed, reasonableness of
medical expenses is a matter to be determined by a trier of fact based on the particular
circumstances of each instance.”

Determining the reasonableness of medical fees requires a consideration of multiple
factors.” Courts and commenters have noted that the chargemaster rates relied upon by medical
providers are not determinative.’® Rather, the trier of fact should determine “what the services
are usually worth in the community.”’’ In consideration thereof, courts typically consider what

other providers in the community charge and what the provider typically receives for such

0 See id.; see also Denutte v. U.S. Bank, N.A., 213 A.3d 619, 627-28 (Me. 2019) (internal citations omitted).
'U.C.C. § 3-311(a)(ii). Note that while the plain language of the statute suggests that accord and satisfaction may
be utilized when the claim is unliquidated, or when the claim is subject to a good faith dispute, at least one court has
equated the two alternatives. Baughman v. Automated Horizons, 61 Va. Cir. 67, 69—70 (Va. Cir. 2003).

72 See Sawyer v. Somers Lumber Co., 282 P. 852, 855 (Mont. 1929); see also Lawrence Ponoroff, Involuntary
Bankruptcy and the Bona Fides of a Bona Fide Dispute, 65 IND. L.J. 315 (1990).

73 See State, Univ. of Cincinnati Hosp. v. Cohen, 566 N.E.2d 187, 189 (Ohio Ct. App. 1989) (“In the case sub
judice, [the patient debtor] did not challenge the accuracy or reasonableness of the hospital's charges. Therefore, it is
a liquidated debt.”).

74 See, e.g., Maldonado v. Ochsner, 237 F.R.D. 145, 154 (E.D. La. 2006); Robinson v. Bates, 857 N.E.2d 1195,
1197-98 (Ohio 2006); Richard B. Curnow, M.D., Inc. v. Sloan, 625 S.W.2d 605, 607 (Mo. 1981); see also Hull &
Sharma, supra note 25, at 29.

5 See, e.g., Nassau Anesthesia Assoc. P.C. v. Chin, 924 N.Y.S.2d 252, 252-55 (Dist. Ct. 2011).

76 See id.; Temple Univ. Hosp., Inc. v. Healthcare Mgmt. Alts, Inc., 832 A.2d 501, 508 (Pa. Super. Ct. 2003); Mark
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services.’® There will practically always be some variation in expected collections my a medical
provider:

[A] hospital's chargemaster prices are set to be discounted not paid.
Thus, it should not be surprising that very few patients and no
insurance companies pay these list prices to the hospital. Insurers,
who are the most common payers, pay a much smaller amount
arrived at either by applying a negotiated discount factor to the
hospital's chargemaster prices or based on a negotiated procedure or
per diem reimbursement system. Hospitals negotiate different
discounts with different private insurers, and, as noted, government
insurers set their own rates. As a result, the amount the hospital has
agreed to accept for the same services and goods varies dramatically
depending on who is paying the hospital. Government insurers pay
the least; private insurers pay about 14% more on average than
Medicare, and uninsured or other self-pay patients owe the most. All
patients are billed at chargemaster rates, but most are not expected
to pay them.”

Because of the different reimbursement rates negotiated by third-party health care payers,

reasonableness will almost always be an issue.

B. Was an instrument tendered in in good faith in full satisfaction of the claim?

The next prerequisite is the tendering of an instrument in good faith as full satisfaction of
the disputed claim.®’ “Tendering of an instrument” is relatively straightforward under the U.C.C.
Under the U.C.C., a “tender” is an offer to perform,® and an “instrument” means a negotiable
instrument.®? Typically, this means a check or promissory note is delivered to the creditor for
payment on the claim.®® “Instrument” would not include credit card payments, as credit card

payments are not negotiable instruments.8

8 Hall & Schneider, supra note 76, at 685-87.

S Nation, supra note 13, at 446-47.

8 U.C.C. § 3-311(a)(i).

81 See U.C.C. 8§ 2-507, 2-511, 3-603 (2002).

82U.C.C. § 3-104(b) (2002).

8 See U.C.C. § 3-310 (2002).

84 See First United Bank v. Philmont Corp., 533 So. 2d 449, 453 (Miss. 1988); see also Richard Sauer, Special

Problems of Banks with Bankruptcy Debtor Customers, 61 AM. BANKR. L.J. 95, 116—17 (1987).



Next, the instrument must be tendered “in good faith.”®® Under the U.C.C., “good faith,"
generally means “honesty in fact and the observance of reasonable commercial standards of fair
dealing.”®® Because what constitutes “fair dealing” may differ from situation to situation, the
determination of good faith is dependent upon facts and circumstances.®’

The good faith inquiry should focus on debtor’s intentions in attempting to resolve the
disputed claim, not on the underlying claim.®® The official comments to U.C.C. § 3-311 provide
the example of an insurer tendering a check to an injured person as settlement of a personal
injury claim clearly covered by the policy.®® If the amount tendered is miniscule compared to the
total amount recoverable under the policy, a court could find the insurer to have acted not in
good faith in making the tender.*

This example could be relevant to the balance billing practice in health care billing, as
medical debtors tendering small amounts in nominal satisfaction of a comparatively large
medical bill could be viewed as lacking good faith. That being said, the power dynamics in a
medical biller-patient relationship are relevant as well.** Providers unilaterally determine the
chargemaster rates for the medical services provided.®? If the patient’s medical bill is so large
due to the unilateral pricing decisions of the health care provider, the comparison between the

tendered payment and the medical bill could be misleading.*?

8 U.C.C. § 3-311(a)(i).

8 U.C.C. § 1-201(20) (2001).

87U.C.C. § 3-311, cmt. 4.

8 Webb Bus. Promotions, Inc. v. Am. Elecs. & Entm’t Corp., 617 N.W.2d 67, 73 (Minn. 2000); Ross Bros. Constr.
Co. v. MarkWest Hydrocarbon, Inc., 196 F. App’x. 412, 414-15 (6th Cir. 2006).

8 U.C.C. § 3-311, cmt. 4.

0 1d.

%1 Wendy Netter Epstein, Price Transparency and Incomplete Contracts in Health Care, 67 EMORY L.J. 1, 3-4
(2017).
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The better inquiry may be between the tendered payment and the patient’s ability to pay
the debt, as this would be a better indicator of the patient’s willingness to prioritize the medical
debt in light of other financial burdens.®* Medical debt is a leading driver of consumer
bankruptcy.®® In a consumer bankruptcy, a debtor would be entitled to asset and wage
exemptions.®® Claims would be paid according to the statutorily established priority schedule, to
the extent non-exempt assets and wages are available, and pro-rata thereafter.%’

Because medical debt is generally not entitled to any preferential priority, a debtor
making a tender in compromise of the medical claim that exceeds the amount recoverable in a
bankruptcy proceeding could be operating in “good faith” under U.C.C. 8 3-311, even if the

amount of the payment is small compared to the medical bill.

C. Was payment obtained on the tendered instrument?

The next prerequisite is relatively straightforward: the creditor must accept and obtain
payment on the instrument tendered for the disputed debt.®® As discussed above,*® under the
common law doctrine of accord and satisfaction, the performance of the replacement contract
discharges the obligation on the original contract.'®

The U.C.C. provision represents the same principle, but in the specific circumstance in

which the accord is an instrument. The U.C.C. specifically provides that, regardless of whether

% See Nassau Anesthesia Assoc. P.C. v. Chin, 924 N.Y.S.2d 252, 253-54 (Dist. Ct. 2011) (“So, too, ‘a patient's
strained financial condition’ may be considered in determining the reasonableness of a medical provider's charges.”
(citing 83A N.Y. Jur. 2d, Physicians, Surgeons, and Other Healers § 208; Youngentob v Ginsberg, 192 Misc. 1024,
84 N.Y.S. 2d 37 (Sup. Ct. Kings County 1948)).

% Daniel A. Austin, Medical Debt as a Cause of Consumer Bankruptcy, 67 ME. L. REv. 1, 2 (2015) (“The data
adduced in this study shows that medical bills are the single largest causal factor in consumer bankruptcy).

%11 U.S.C. § 522 (2021); see also, Casey W. Baker, Abuse Prevention or Consumer Protection: Trends in
Consumer Bankruptcy Filings and State-Level Wage Garnishment Exemptions Post-BAPCPA, 6 BUS. & BANKR.
L.J. 1,4(2019).

9711 U.S.C. § 507 (2021); see also Baker, supra note 96, at 4.

% U.C.C. §3-311.
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accord and satisfaction applies, an accepted instrument discharges the underlying obligation to
the same extent the underlying obligation would be discharged if an equivalent amount of money
was paid instead of the instrument.1® The accord and satisfaction rule under U.C.C. § 3-311
operates as a discharge of the amount of the obligation above and beyond the equivalent amount
of money on the instrument.2

Under the U.C.C., an instrument is “paid” to the extent the holder or other person entitled
to enforce it actually receives payment on it.1% Generally, this will be through the process of
presentment outlined in the U.C.C..1% Practically speaking, this means that the creditor deposits
the check with their banking institution, the check works its way through the banking system,
and payment is finally credited to the creditor’s bank account.'%

In the medical billing context, electronic transfers or debit and credit card payments will
not trigger the accord and satisfaction rule because these payment mechanisms are not
instruments under the U.C.C..1% “Instruments” generally are limited to drafts, including checks,
or promissory notes. Thus, these are the payment forms that should be the most concerning to

medical billers.

D. Did the Debtor Communicate the Tender was in Full Satisfaction of the Claim?

As the final element of accord and satisfaction under U.C.C. § 3-311, subject to certain
safe harbors discussed infra, the debtor must prove that the tendered instrument was also

accompanied by a written communication containing a “conspicuous statement” that the tender is

101 J,C.C. § 3-310(a).

102 y.C.C. § 3-311; see also Hull & Sharma, supra note 25, at 28.

103 J,C.C. § 3-602 (2002).

104 |J,C.C. § 3-501 (2002).

105 Michael D. Floyd, How Much Satisfaction Should You Expect from an Accord? The U.C.C. Section 3-311
Approach, 26 Loy. U. CHI. L.J. 1,4, at n. 12 (1994) (citing JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM
COMMERCIAL CODE § 13-24, at 607-08 (3d ed. 1988)).

16 y.C.C. § 3-104.



in full satisfaction of the disputed claim.®” “Conspicuous” under the U.C.C. means “it is S0
written that a reasonable person against whom it is to operate ought to have noticed it.””1%®

While the statute expressly contemplates that the conspicuous statement may be
contained in a written letter or other communication accompanying the tendered instrument,
normally the statement will be written on the instrument itself.1%® This assists the debtor in
proving the statement was conspicuous.'° Presumably, the creditor must look at the face of the
instrument in order to process the payment on its own internal records—and therefore the
language on the face of the instrument should be conspicuous.'!

A cancelled check, having cleared the banking system, is itself the proof that this element
is fulfilled.!*2 An accompanying letter or other communication does not have this built-in
verification system—a creditor could claim it never saw the letter, or that it was not reasonable
to expect its payment processors to read every accompanying correspondence—in its ordinary
course of payment processing. This would open up a factual dispute to be resolved in litigation.

In the medical billing context, it would be impossible to discuss all of the ways
“conspicuous” language could manifest. The statute does not specify the language necessary to
communicate the debtor’s intent to settle the dispute fully.!'® “Payment in full” is the generic
language commonly adopted, often with some reference to the disputed claim.'* Indeed, checks

used in accord and satisfaction transactions are often called “full payment” or “payment in full”

17 J,C.C. § 3-311(b).

108 y.C.C. § 1-201(b)(10); see also, U.C.C. § 3-311, cmt. 4.
19 y.C.C. §3-311, cmt. 4.

110 Id.

111 Id
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113 See Floyd, supra note 105, at 3 n.11.
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checks as a shorthand.!*® Thus, checks bearing some form of extraordinary notation on them are
the most likely to trigger accord and satisfaction in the medical billing context.

With the relative ease by which the accord and satisfaction language can be included on a
check, debtors may be tempted to place “payment in full” language on all checks used for the
payment of all claims. The potential for abuse is apparent: a dispute may be manufactured as to
the underlying claim, with the check operating as a final resolution. In fact, the official
comments to U.C.C. § 3-311 warn against this practice:

Another example of lack of good faith is found in the practice of
some business debtors in routinely printing full satisfaction
language on their check stocks so that all or a large part of the debts
of the debtor are paid by checks bearing the full satisfaction
language, whether or not there is any dispute with the creditor.
Under such a practice the claimant cannot be sure whether a tender
in full satisfaction is or is not being made. Use of a check on which
full satisfaction language was affixed routinely pursuant to such a
business practice may prevent an accord and satisfaction on the
ground that the check was not tendered in good faith under
subsection (a)(i).1*®
As discussed supra, at Section I1.C, the issue of good faith is factual, to be litigated and

determined by the trier of fact.

E. What Statutory Safe Harbors are Available?

As mentioned above, U.C.C. § 3-311 largely codifies the common law doctrine with
regard to use of checks and other payment instruments to effect an accord and satisfaction.'’
However, the statute provides two safe harbors for creditors that are not available at common

law 118

115 See Charleston Urban Renewal Auth. v. Stanley, 346 S.E.2d 740, 743 (W. Va. 1985) (“If a check is tendered
bearing the words ‘payment in full” or some other words of similar purport, the payee may either accept the check
and acknowledge the accord and satisfaction, or return the check to the payor. . . . The ‘full payment’ check has
provided a method for both distraught debtors and aggrieved consumers to settle disputes without litigation.”).
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17 Hull & Sharma, supra note 25, at 24-25.

118 Y.C.C. § 3-311(b) & (c); Hull & Sharma, supra note 25, at 26-27.



1. Designated Office for Disputed Claims
First, under certain circumstances, the balance of the underlying claim is not discharged
if the debtor did not follow the creditor’s instructions as to resolution of disputed claims.!!® This
safe harbor has, essentially, three elements:
0] the creditor must be an organization;
(i) the creditor must send a conspicuous statement to the debtor within a
reasonable time before the tender that any communications regarding a
disputed claim—including instruments tendered as full settlement thereof—

must be sent to a designated person, office, or place; and

(iii)  the tendered instrument was not received by the designated person, office, or
| 120 P
place.

At least one court has interpreted the safe harbor to require that a dispute exist prior to the
creditor sending the debtor the statement with dispute resolution instructions.*?*

According to the official comments, this safe harbor is designed to protect organizational
creditors against inadvertent accord and satisfaction.?? Certain organizations may have claims
against a large number of customers, with ordinary payment processing centers not designed for
detailed examination of every payment received for “payment in full” language on checks or
other communications from customers. 122 Designating a special office for such review better
assures the creditor will not inadvertently accept an unintended accord and satisfaction.

This safe harbor seems especially apt for large medical providers, such as hospitals, with
payment processing centers that may process hundreds or thousands of checks per day.?

However, smaller providers, such as a family practice with only one office, may not be able to

19 Y.C.C. § 3-311(c)(1); Hull & Sharma, supra note 25, at 26-27.

120 y.C.C. § 3-311(c)(1); Hull & Sharma, supra note 25, at 26.

121 See Milton M. Cooke Co. v. First Bank & Trust, 290 S.W.3d 297, 306-07 (Tex. Ct. App. 2009).
122y.C.C. § 3-311, cmt. 5.

123 |d

124 See id.



afford the overhead necessary to create a separate designated office or person responsible for all
disputed claims.

Furthermore, the burden of proof falls on the creditor to demonstrate that the safe harbor
applies.’? Proof of a negative occurrence —that a check was not received in accordance with
instructions—is more difficult than proving a positive occurrence.'?® The absence of a business
record may be introduced to prove that the event did not occur, under certain circumstances.'?’
To take advantage of this rule, record-keeping practices will need to be well-documented and

routinely followed by the designated office.?®

2. Payment Reversal Within 90 Days

The second safe harbor offers a creditor a limited opportunity to reverse its acceptance of
the instrument tendered by the debtor.*?® If the creditor, whether or not an organization, proves
that within 90 days of the debtor’s tender of the instrument, the creditor tendered repayment of
the amount of the instrument to the debtor, the underlying claim is not discharged.'3® However,
the safe harbor is not available if the creditor is an organization that sent a statement in
accordance with the first safe harbor.*3!

Again, the official comments state that this second safe harbor is intended to prevent
inadvertent accord and satisfaction.'3? Some organizations may see the first safe harbor as an

inefficient solution—customers may send all checks to the designated office, rather than just

15 See U.C.C. § 3-311(c)(1).

126 See Elkins v. United States, 364 U.S. 206, 218 (1960); see also Marc A. Franklin & Daniel J. Bussel, Defamation
and the First Amendment: New Perspectives: The Plaintiff's Burden in Defamation: Awareness and Falsity, 25 WM.
& MARY L. REV. 825, 86061 (1984).

127 See, e.g., FED. R. EVID. 803(7); see also 29A AM JUR. 2D Evidence § 1227 (2020).

128 See 29A AM. JUR. 2D Evidence § 1218 (2020).

129 See U.C.C. § 3-311(c)(2); see also Hull & Sharma, supra note 25, at 27.
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checks relating to disputed claims, limiting the benefit of rapid payment processing systems.'33

Thus, the second safe harbor allows all checks to be processed by a single office, but requires
account review on the back end of the process to determine what payments may need to be

reversed to prevent a discharge.

3. Safe Harbor Limitations

Both safe harbors are limited by U.C.C. § 3-311(d).13 The safe harbors exist to prevent
an inadvertent accord and satisfaction—they do not permit a creditor to avoid an intended accord
and satisfaction due to statutory technicality. Thus, under U.C.C. § 3-311(d), the safe harbors do
not apply if the debtor proves that within a reasonable time before collection of the instrument
was initiated by the creditor, the creditor or its agent with direct responsibility for the disputed
claim had knowledge that the instrument was tendered as an accord and satisfaction.**®

“Knowledge” in this context means “actual knowledge.”** Determining whether an
organization has actual knowledge of a fact requires additional analysis. Knowledge is imputed
to an organization “from the time it is brought to the attention of the individual conducting that
transaction and, in any event, from the time it would have been brought to the individual's
attention if the organization had exercised due diligence.”**’
Thus, in an accord and satisfaction context, the first step is determining the "individual

conducting that transaction"—according to the official comments to U.C.C. § 3-311, this would

be the “employee or other agent of the organization having direct responsibility with respect to

133 Id

134 See U.C.C. § 3-311(c).

13 |J.C.C. § 3-311(d).
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the dispute.”*3 If this person has actual knowledge that a check was tendered as an accord and
satisfaction, the safe harbors are not available to the creditor.'%

What if another person in the organization has actual knowledge of the debtor’s intent
with the tender? Under the U.C.C., the knowledge is imputed to the organization only if the
knowledge would have been brought to the responsible individual’s attention “if the organization
had exercised due diligence.”**? “Due diligence,” in this context, means the maintenance of
“reasonable routines for communicating significant information to the person conducting the
transaction and there is reasonable compliance with the routines.”**! Due diligence does not
necessarily require that any knowledge be communicated to the responsible person, unless such
communication is part of the ordinary tasks of the person with the knowledge.*?

The official comments to U.C.C. § 3-311 provide an example. If a mail clerk discovers a
“payment in full” check, the knowledge of the clerk is not imputed to the organization, assuming
the clerk is not the individual within the organization responsible for the disputed claim
purported to be settled.!*® Likewise, there is not a failure of due diligence unless the organization
requires its mail clerks to communicate “payment in full” or similar statements discovered, and
the organization also is not required to impose this duty on its mail clerks.'**

The official comments raise additional scenarios. The first is the receipt of a “payment in
full check” by a debt collector.'*® According to the comment, if a “payment in full check” is

received by a collection agency, obtaining payment of the check will result in an accord and

1% y.C.C. §3-311, cmt. 7.
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satisfaction, even if the creditor gave notice pursuant to the safe harbor that full satisfaction
checks be sent to some other office.4

Second, if a high ranking company executive obtains the check with the purported
“payment in full” language, this knowledge does not necessarily impute to the organization.4’
According to the official comment, it is unlikely that the check will receive the personal attention
of the executive, unless such matters are usually handled by the executive.'*® However, the
comment does raise the possibility that the executive could voluntarily assume personal
responsibility for the specific “payment in full”” check, which would result in an effective accord
and satisfaction.!*® This raises the interesting possibility that employees who take actions outside
of their ordinary job roles could nullify the safe harbors. Such a result would have to be
reconciled against the overarching principle that the safe harbors are intended to prevent an
inadvertent accord and satisfaction.*>°

Finally, the creditor may assign the disputed claim to a finance company.*®! In such a

case, the assignee of the claim becomes the creditor, and an agent of the assignee becomes the

relevant agent for knowledge imputation consideration under U.C.C. § 3-311(d).%*2

1. Strategies to Reduce the Risk of Accord and Satisfaction in Medical Billing

For any creditor, understanding the accord and satisfaction doctrine under U.C.C. § 3-311
is critical in avoiding its impact. This is especially true for medical providers attempting
collections directly from patients, due to the nature of health care pricing. As discussed above,

the unilateral nature of the provider’s chargemaster pricing, and the various discounts agreed to

146 Y.C.C. § 3-311, cmt. 7.
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by providers with third-party payers, almost certainly raise a bona fide dispute over
reasonableness.’>® A “payment in full” check with the settlement language on the instrument that
clears the bank processing system will establish both the “conspicuous statement” and “obtain

payment” elements of the rule.*>*

A. Litigation Strategies

While accord and satisfaction is an affirmative defense that must be pled in a responsive
pleading, ™ two primary litigation strategies emerge in attacking the accord and satisfaction
defense in a collection matter.

First, the creditor may attack the debtor’s good faith in the tendering of the instrument.
As discussed above, good faith is a question of fact to be determined by the factfinder.'>® While a
large medical provider will, presumably, have a resource advantage over the consumer debtor in
the collection litigation, the cost of a long, drawn-out discovery process will negatively impact
the economics of the collection action.

Furthermore, success is not guaranteed. As discussed above, the focus is on the debtor’s
intent in tendering the instrument.*>” While a tender of a small amount compared to the debt is an
indicator of a lack of good faith,'*® the reality of consumer collections and bankruptcy is that
even a small tender may be generous depending on the consumer’s financial situation.>®
Thus, some initial discovery to assist the creditor in gauging the chance for success is

probably warranted. Discovery focused on the debtor’s income, debt service, and net worth is

appropriate. Consumer payment practices are also worth investigating. As discussed above, the

153 See discussion supra Section 11LA.
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official comments to U.C.C. § 3-311 state that the debtor’s inclusion of “payment in full”
language on checks as a common practice negates good faith.1®°

The second general strategy is establishing a safe harbor. However, the factual basis for a
safe harbor should be established prior to the collection action, and both may require operational
changes to implement. As discussed above, the first safe harbor requires the medical provider to
designate a specific office, person, or place for any communication regarding disputed claims.
The operational challenges of this safe harbor are not dramatically different for medical
providers compared to other organizations—additional overhead will need to be allocated for the
space and employee training necessary to identify and resolve the dispute.®

However, for medical providers, additional training will be necessary to assure
compliance with patient privacy regulations. While federal regulations permit disclosure of
protected health information for “treatment, payment, or health care operations,”'®? such
disclosure is only permitted “to the minimum necessary to accomplish the intended purpose of
the use, disclosure, or request.”*®® Intra-organizational disclosures of protected health
information beyond the minimum necessary for collection of payment could result in a violation.

The second safe harbor allows a creditor to accept all checks and then conduct an account
review after the fact to determine whether an accord and satisfaction has been attempted. To do
so, medical practices will need to make sure their accounting system is set up to match all
payments to outstanding bills. Each payment must be applied to the correct account. Then a
query of invoices with payments less that the full invoice amount could be run monthly to flag

accounts that may need to be more closely scrutinized.

160 Id.
161 See discussion supra Section I1.E.

162 45 C.F.R. § 164.506 (2020).
163 45 C.F.R. § 164.502(b) (2020).



The development of optical scan technologies and artificial intelligence systems may
improve efficiencies as well, as check payments could be scanned and indexed to the appropriate
account for the monthly review. However, the “payment in full” text would usually be written in
cursive or unconstrained block letters, and commercially available optical character recognition
is not 100% accurate.®* There is ongoing research in ways to improve the accuracy of the hand-
written images, but current approaches are time consuming and would slow down the collection
process.'® For example, one group of researchers was able to achieve approximately a 90%
accuracy rate for the English language, but this approach requires a five step process to capture
the script into a computer file format.6®

Thus, for now, providers utilizing the second safe harbor should also retain an image of
all checks with written text captured in the optical scan phase, to directly review the accounts at
the end of each month. It is important to remember that both safe harbors cannot be utilized at
the same time.2®” Thus, health care providers—and counsel advising them—should carefully
consider the operational limitations and capabilities of the medical provider when choosing

between the two.

B. Disclosure of Prices with Patient Assent

Beyond litigation, proactive providers could simply make a direct disclosure to the

patient upon intake of all charges associated with the procedure, to which the patient would

164 See, e.g., Eyal, What is Typical Field Acceptance Rate and OCR Accuracy Level, OCR SoLs. (Mar. 22, 2017),
http://ocrsolutions.com/typical-field-acceptance-rate-ocr-accuracy-level.

165 See, e.g., Diana Brati¢ & Nikolina Stani¢ Loknar, Al Driven OCR: Resolving Handwritten Fonts Recognizability
Problems, UNIV. OF NovI SAD (2020), http://www.grid.uns.ac.rs/symposium/download/2020/82.pdf.

166 B, Hari Kumar & P. Chitra, International, National and Local Languages OCR Segmentation of Running Hand
Scripts, 9 INT’L J. ENG’G ADVANCED TECH. 169 (2020). The first step is the image scanning, which would be
initially required to process the payment. To parse the hand-written script accurately would require four additional
steps that would drastically slow down the processing of the payments.
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expressly consents.'®® This would reduce the risk of a good faith dispute arising as to the claim.
But such disclosures simply are not feasible in all circumstances. As one observer has noted,
health care service pricing is not comparable to a restaurant menu, where a consumer can
examine all options and select the one he or she wants ahead of time.®° Rather:

A patient may know, for instance, that he needs a hernia repair

procedure, and he may have discussed the various procedures in

detail with his doctor in order to determine which one is best for

him. But, even if the patient is very well informed regarding hernia-

repair options, he has no idea how many pairs of surgical gloves,

operating room hours, or suture materials, etc. are needed to perform

this procedure. Moreover, in some cases, such as those for

emergency services, a patient may not even know in a general way

what treatment he is seeking.!”®
Thus, even with full disclosure of prices, there remains some chance of a dispute over
reasonableness, as access to the chargemaster does not allow the patient to truly calculate the
price. 1"

Thus, price transparency is not necessarily the answer to surprise medical bills, and direct
disclosure could lead to violations of public anti-trust policy. The policy goal of the transparency
rules is to create consumer-style competition, where consumers can “shop” for health care
services to lower personal and system-wide health care costs.!’> However, while providing
consumers with price information may be considered beneficial, ensuring that the information
provided to consumers is helpful in making cost-effective health care decisions is arguable from

a hospital or insurer’s viewpoint. Price information is not designed for consumer decision-

making, nor is it likely to be used by consumers to make critical health care decisions; in fact,
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2020), https://www.healthaffairs.org/do/10.1377/hblog20200304.157067/full/.



competing providers could use the disclosed price information to reduce and/or eliminate price
competition.t”

The idea behind price transparency is simple: transparency in pricing will lead to more
shopping by consumers and will help employers create payment models with providers allowing
employees to maximize value from their health care dollars spent; health care providers will
compete for market share and effect a lowering of costs due to competition.!”* Theoretically,
increased shopping by consumers for health care services could create a lowering of costs for all
people, not just those who shop for services. Upfront pricing could also reduce the effects of
health care consumers receiving a “surprise billing” notice, even if the cost of all health care
services provided cannot be fully calculated and billed until after the fact.1”> But the price
transparency mandate upheld by the D.C. Circuit Court takes effect without specific safeguards
in place to protect against anticompetitive effects or the threat of collusion among hospitals or
payers.1’®

On January 1, 2019, as hospitals were required to post publicly their chargemaster lists,
the posting of these lists was essentially useless to consumers because they were too difficult for

the average consumer to interpret and there was too much variation among providers in the

presentation of a list’s contents of health care services.!’” As discussed above, hospitals have

173 Dionne Lomax & Sophia Sun, Price Transparency: Friend or Foe? How Price Transparency May Impact
Competition in the Health Care Industry, CPI ANTITRUST CHRON. (May 2020),
https://www.affiliatedmonitors.com/wp-content/uploads/2020/06/CPI-Lomax-Sun.pdf.

174 |_ovisa Gustafsson & Shawn Bishop, Hospital Price Transparency: Making it Useful for Patients, Commw.
FUND (Feb. 12, 2019), https://www.commonwealthfund.org/blog/2019/hospital -price-transparency-making-it-
useful-patients.

175 Brian Blase, Make Transparent Health Care Prices a Price of any Future Aid to the Health Care Industry,
HEALTH AFFs. (June 16, 2020), https://www.healthaffairs.org/do/10.1377/hblog20200615.566069/full/.

176 |_omax & Sun, supra note 173, at 9—10.

17 Gustafsson & Bishop, supra note 174; Julie Appleby & Barbara Feder Ostrov, As Hospitals Post Sticker Prices
Online, Most Patients Will Remain Befuddled, KAISER HEALTH NEWS (Jan. 4, 2019), https://khn.org/news/as-
hospitals-post-sticker-prices-online-most-patients-will-remain-befuddled/.


https://www.affiliatedmonitors.com/wp-content/uploads/2020/06/CPI-Lomax-Sun.pdf
https://www.healthaffairs.org/do/10.1377/hblog20200615.566069/full/
https://khn.org/news/as-hospitals-post-sticker-prices-online-most-patients-will-remain-befuddled/
https://khn.org/news/as-hospitals-post-sticker-prices-online-most-patients-will-remain-befuddled/

asserted that most health care is not “shoppable” and consumers could not make an informed
decision on what products or services and from which provider would meet their needs.*’®

Coupled with the difficulty for a consumer to interpret pricing information properly, there
exists a question of what quality of service would be provide at a given price. There is no quality
data involved in a chargemaster list. Health care financial and economic professionals point out
many people fall victim to the idea that higher price equates with higher quality and that is not
the case for health care services.!”® Because the quality of care is not the same across providers
and some hospitals have a better reputation than others, a patient usually defers to their
physician’s advice.®

Direct disclosure of health care prices could also lead to the violation of public anti-trust
policy. Hospitals and insurers assert that revealing health care prices, especially those charges
that are negotiated between payer-specific entities and the hospital could lead to tacit collusion in
price-fixing among insurers and cause an increase in pricing.8! If the number of sellers in a
market is small and the barriers to entry for new sellers within that market is high and those
sellers within the market have mutual knowledge of their competitors’ prices, then the

opportunity for tacit collusion is possible where existing sellers individually restrict supply and

raise prices.'® Insurers further assert that by revealing prices of negotiated rates it will hurt their

178 Evans, supra note 12.

179 Gustafsson & Bishop, supra note 174; Robert F. Graboyes & Jessica McBirney, Price Transparency in
Healthcare: Apply with Caution, MERCATUS (Aug. 19, 2019), https://www.mercatus.org/system/files/graboyes-
price-transparency-mercatus-research-v1.pdf.

180 EccoviA, Regulations Regarding Pricing Transparency in Hospitals (Jan. 9, 2020),
https://eccoviasolutions.com/regulations-regarding-pricing-transparency-in-hospitals/.

181 Graboyes & McBirney, supra note 179, at 5-6.
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ability to provide the best discounts allowing employers and families to save money, thus
making transparent prices harmful to health care costs, rather than helpful 183
For hospitals and insurers, CMS’s Final Rule on transparency makes it difficult for both
entities to reconcile with anti-trust doctrine and policy. Traditionally, negotiated charges have been
closely guarded information, and as such, the information is viewed as competitively sensitive
from an anti-trust perspective, so as some observers note:
[Clompeting hospitals, physicians, and other providers who agree
among themselves on the prices that they will charge for services
[and] the prices that they will pay to suppliers for goods ... expose
themselves to per se liability for price fixing, even if they enter into
those agreements for what they believe to be beneficial purposes,
such as controlling costs to consumers or improving quality. 8
As hospitals are now mandated to reveal all standard charges by the provision of
transaction specific information to consumers, there is a need to align the information revealed
against the goals of anti-trust law so as to ensure the disclosure of the information will not
“inadvertently” create a rise in prices and subsequently make future health care costs higher.
The Federal Trade Commission weighed in on the transparency issue in Minnesota by
stating:
Typically, health care providers (hospitals, outpatient facilities,
physician groups, or solo practitioners) compete against each other
to be included on a health plan’s list of preferred providers. When
networks are selective, providers are more likely to bid aggressively,
offering lower prices to ensure their inclusion in the network. But
when providers know who the other bidders are and what they have
bid in the past, they may bid less aggressively, leading to higher
overall prices.
We believe it is possible to give consumers the specific kinds of

information they need to make better health care choices, while
avoiding broad disclosures of bids, prices, costs, and other sensitive

183 Blase, supra note 175; Kimberly Rai & Steven Chananie, Balancing Provider Pricing Transparency and Anti-
Competitive Behavior, SHEPPARD MULLIN HEALTHCARE L. BLOG (June 9, 2020),
https://www.sheppardhealthlaw.com/2020/06/articles/hospitals/balancing-providing-pricing-transparency!/.

184 |_omax & Sun, supra note 173, at 9.
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information that may chill competition among health care providers.
Striking the right balance and mitigating the risk of harm to the
competitive process, requires careful fine-tuning of transparency
laws and regulations. As with all things, details matter.'&
Economic research supports the balancing of sensitive competitive pricing information mandated

186

by the transparency rules against anti-trust laws and regulations.**® It is not difficult to envision an

insurer pressuring a hospital to raise rates negotiated with a competing insurer in order to maintain
any relationship with the insurer’s patients.8’

Final implementation of the broad price disclosure rule—the rule upheld by the D.C.
Circuit Court—raises multiple questions for hospitals and health care facilities.'®® It presents the
opportunity for hospitals to revisit the rationale for their pricing, delivery methodologies, costs,
desired financial outcomes for services, and their obligations to patients.'® Proactive negotiating
and revenue strategies may protect them from having third-party payers guide services away
from the hospital or for a consumer to opt for a lower-cost option.'*® As the transparency rules
give competing hospitals as much, if not more usable information than they provide to
consumers, lower priced-hospitals may discover their facilities have disparities in payment for

services compared to competitors. The lower paid facilities can use the information to negotiate

higher costs overall — leading to higher health care prices and even greater surprise bills. 1°

18 Tara Isa Koslov & Elizabeth Jex, Price Transparency or TMI?, FED. TRADE ComM’N (July 2, 2015),
https://www.ftc.gov/news-events/blogs/competition-matters/2015/07/price-transparency-or-tmi; see also Lomax &
Sun, supra note 173, at 9.

186 See Koslov & Jex, supra note 185.

187 |d

188 Ehnes et al., supra note 172,

189 Jeff Lagasse, With Price Transparency an Inevitability, Hospitals Need to Start Working Toward Compliance,
HEALTHCARE FIN. (Sept. 15, 2020), https://www.healthcarefinancenews.com/news/price-transparency-inevitability-
hospitals-need-start-working-toward-compliance.

190 Jack O’Brien, 4 Ways Hospitals Should Prepare for the Price Transparency Rule Next Year, HEALTH LEADERS
(July 30, 2020), https://www.healthleadersmedia.com/finance/4-ways-hospitals-should-prepare-price-transparency-
rule-next-year.

191 Ehnes et al., supra note 172.
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IV.  Conclusion

While federal health policy makers, backed by the federal courts, have pushed disclosure
rules in order to give patient consumers more information for health care decision-making, these
policy efforts continue to ignore the ongoing problem of surprise medical bills. Nevertheless,
uninsured, and out-of-network patients may take advantage of the commercial law doctrine of
accord and satisfaction to effect a resolution of unreasonable surprise bills.

Health care providers, administrators, and counsel should be aware of the doctrine in
building and executing payment processing systems. Because litigation strategies are limited in
combatting accord and satisfaction, the particular operational and financial attributes of the
provider should be considered in shaping the strategies providers implement to establish a safe
harbor under the statute. Direct price disclosure to patients, with confirmed patient assent thereto,
is the contractual ideal—but may actually result in systemically higher health care prices in

contrast to the stated policy goal of federal regulators.
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Since Actavis, reverse payment settlements have become more complicated — often involving
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impossible to satisfy. Courts should start from the context of the deals and the theory behind
reverse payment, and then add evidence to the specific deal as the plus or supporting factor,

instead of some of their current approaches of focusing first and foremost on evidence.

*JD-PhD, Senior Lecturer of Law, Economics & Regulation at the Centre for Commercial Law Studies, Queen
Mary University of London.
T LLM Candidate at the Centre for Commercial Law Studies, Queen Mary University of London.



1. INTRODUCTION

Reverse payment refers to the practice of settling patent cases where the plaintiff-patent
holder pays the alleged infringer-defendant.® Reverse payment settlements create frictions
between two legal aims:2 (1) the patent system attempting to incentivize the development of
new drugs, by offering a temporary right to exclude others (dynamic efficiency); and (2) the
competition laws which promote low prices, by encouraging generic entry once a drug is
created (static efficiency).

First, some drug manufacturers invent new drugs. These innovating drug
manufacturers can exclude others from their market by listing patents with the Food and
Drug Administration (“FDA”)? in a New Drug Application (“NDA”).* An NDA is a “long,
comprehensive, and costly”® process designed to ensure the safety and efficacy of new drugs.

Second, some drug manufacturers produce generic drugs. These generic producers
can expedite their market entry by submitting an Abbreviated NDA (“ANDA”). An ANDA
is a streamlined NDA process where a generic producer shows that a generic is similar to the
brand drug.® Generic firms must also show their drug does not violate any patents. The
generic manufacturer files a “Paragraph IV” application asserting that the relevant patents are
invalid and/or not infringed.’

Congress created the ANDA process with the Drug Price Competition and Patent
Term Restoration Act of 1984, commonly known as the Hatch-Waxman Act (the “Act”).®

The Act was designed to “clean out” poor quality drug patents and benefit consumers with

1 See FTC v. Actavis, Inc., 133 S. Ct. 2223, 2227 (2013) (discussing the definition of a reverse payment
settlement).

2 See In re Cipro Cases | & 11, 348 P.3d 845, 850 (Cal. 2015) (discussing how these settlements raise “a crucial
question at the intersection [of] two bodies of law.”); see also In re Wellbutrin XL Antitrust Litigation, 868 F.3d
132, 141 (3d Cir. 2017) (discussing how these settlements lie “at the confluence of intellectual property and
antitrust law.”); see also In re Aggrenox Antitrust Litigation, 94 F. Supp. 3d 224, 233 (D. Conn. 2015) (“This
case arises at the intersection of two areas of law that would seem to be naturally at odds with one another.”).
3See 21 U.S.C. § 355.

41d.

® See Actavis, 133 S. Ct. at 2228.

621 U.S.C. § 355()).

721 U.S.C. § 355(b)(2)(A)(iv).

8 Drug Price Competition and Patent Term Restoration Act of 1984, 21 U.S.C. §§ 301, 355, 360cc.



low-price generics.® To encourage ANDA filings, the Act created a 180-day generic
exclusivity period for the first-filer: during that period, the ANDA applicant can launch a
generic and exclude others from entering apart from the NDA applicant, who can produce an
“Authorized Generic.”*° This exclusivity period often generates the majority of profits for a
generic drug.!

A Paragraph 1V ANDA is considered a constructive patent infringement. So, brand
manufacturers can litigate based on the filing.'2 If a timely lawsuit is filed, the FDA cannot
approve any other ANDA filings for up to thirty months or until lawsuit resolution
(whichever is sooner).*®* Thus, a brand company can delay generic entry by filing an
infringement lawsuit. Because the Act is embedded with incentives to litigate nearly all
ANDA filings, one court described it as an illustration “of the law of unintended
consequences.”*

The first section discusses the early theory and case law. Most of the debate revolved
around the appropriate counterfactual and legal standard of review used to assess whether a
settlement was anticompetitive. The second section discusses the Actavis Supreme Court
decision that changed how courts assess the anti-competitiveness of a settlement. It also
discusses the scholarly debate before and after the decision. The third section investigates
how courts have interpreted the Actavis decision, which has left much to interpretation and
led to inconsistencies.

The final section discusses multiparty and multimarket agreements and argues that

they should be treated differently. For multilateral agreements, enforcement is problematic:

% For a good discussion on the goals of the Act, see In re Cipro Cases | & |1, 348 P.3d 845, 853 (Cal. 2015).
1021 U.S.C. §355()(5)(B)(iv).

11 The Supreme Court observed that the “vast majority of potential profits for a generic drug manufacturer
materialize during the 180-day exclusivity period.” FTC v. Actavis, Inc., 133 S. Ct. 2223, 2229 (2013).

12 The Supreme Court further observed that a Paragraph IV filing often means “provoking litigation.” 1d. at
2228.

1321 U.S.C. § 355(c)(3)(C).

14 Cipro, 348 P.3d 845, 853; see also In re Wellbutrin XL Antitrust Litigation, 868 F.3d 132, 158 (3d Cir. 2017).
(“Litigiousness was a product of Hatch-Waxman.”’) (internal quotation marks and citations omitted).



monitoring and incentive to litigate decrease. In light of these issues, we argue that courts
should contextualize these multifaceted deals and reconsider the evidentiary standards

required to prove anticompetitive behavior by giving more weight to theories.

2. PRE-ACTAVIS

Brand manufacturers (the plaintiffs) have more to lose than the generic producers (the
defendants) have to gain.*®> The brand firms want to protect their monopoly rent® while
generic firms want a share of that rent. Thus, brand companies have an incentive to settle and
delay the defendant’s market entry, which also delays any other entry. The settlement

payment can be viewed as the brand firm sharing monopoly profits with the generic.

a. Settlements and Reverse Payments

Settlements affect societal welfare. If a contested patent would not have been invalidated at
trial (Figure 1 Panel 1), then a settlement (Figure 1 Panel 3) increases societal welfare. The
settlement allows the generic to enter the market earlier than the trial would have. So,
settlements should be encouraged, and trials become a waste of resources.

But if the contested patent would have been invalidated at trial (Figure 1 Panel 2),
then the same settlement (Figure 1 Panel 3) would decrease societal welfare. This settlement
delays generic entry later than the trial would have. So, settlement should be discouraged, and

trials should be encouraged.

15 «“The high profit margins of a monopolist drug manufacturer may enable it to pay off a whole series of
challengers rather than suffer the possible loss of its patent through litigation.” King Drug v. Smithkline, 791
F.3d 388, 215 (3d Cir. 2015).

16 For a lawfully obtained patent, defending its validity could also be construed as an attempt to maintain this
monopoly. But, similarly, the Noerr-Pennington (named after the cases Eastern Railroad Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127, 135 (1961) and United Mine Workers v. Pennington,
381 U.S. 657, 670 (1965)) doctrine ensures that parties are immune from antitrust liability for attempting to
influence the passage or enforcement of laws. Thus, suing to enforce a patent would be immune from antitrust
enforcement.



In other words, depending on the counterfactual world, settlements can be socially
(un)desirable. Being socially undesirable does not, however, make a settlement unlawful or

anticompetitive. The jump from socially undesirable to anticompetitive is complex.
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Figure 1: Ex-post Analysis
b. Early Case Law
Circuit courts split on when reverse payment settlements become anticompetitive.’

The early debate revolved around three questions: whether these settlements involved reverse

17 For an excellent discussion on pre-Actavis case law, see In re K-Dur Antitrust Litigation, 686 F.3d 197, 209—
14 (3d Cir. 2012).



payments from the patent holder (the plaintiff) to the alleged infringer (the defendant),
whether these payments signaled anticompetitive coordinated behavior (i.e., a cartel), and
whether these payments could be justified as the lawful exercise of patent rights.

Reverse payment settlements have been challenged under antitrust law by private
plaintiffs and the Federal Trade Commission (“FTC”). Private plaintiffs are typically direct
or indirect®® purchasers facing higher prices due to delayed generic entry. Private plaintiffs
can also be rivals claiming that the settlement creates a barrier to entry because of the generic

exclusivity period.®

i. The Early Period (2001-2003)

In two early cases, courts assessed these settlements under the per se rule.?’ Both
cases involved an agreement where the ANDA-applicant firm Andrx agreed not to launch an
“at risk” generic while the patent litigation with brand firm Hoechst Marion Roussel was
ongoing.?t This settlement created a bottleneck for other rivals because Andrx had yet to
trigger its 180-day exclusivity period.??

In Andrx Antitrust Litigation, a rival generic firm sued Andrx.?® The plaintiff alleged
that it was harmed by the agreement because other generics could not enter the market. The
D.C. Circuit held that bottlenecking rivals via a reverse payment settlement was per se illegal
because it signaled anticompetitive intent to restrain trade.?* In Cardizem Antitrust

Litigation, purchasers sued claiming that the delays led to higher prices.?® The Sixth Circuit

18 Indirect purchasers often bring claims under state, rather than federal, antitrust laws. For example, see
Wellbutrin, 868 F.3d at 132.

19 Most cases with private plaintiffs involve purchasers, but some were brought by rival firms. For example, see
Andrx Pharms., Inc. v. Biovail Corp. Int’l, 256 F.3d 799 (D.C. Cir. 2001).

2 See id.; In re Cardizem CD Antitrust Litig., 332 F.3d 896 (6th Cir. 2003).

21 Cardizem Antitrust Litig., 332 F.3d at 896.

2.

2 Andrx Pharms., 256 F.3d at 804.

241d. at 815.

%5 Cardizem Antitrust Litig., 332 F.3d at 904.



agreed and took it one step further: it implied that any reverse payment that keeps any

generics out of the market should be seen as prima facie anticompetitive.2®

ii. The Middle Period (2003 — 2010)

In 2003, Congress passed the Medicare Prescription Drug, Improvement, and
Modernization Act of 2003 (“MMA”).?" In response to the rising trend of pay-for-delay
settlements,?® the law required pharmaceutical companies to report to the FTC and DOJ any
agreements that concern the manufacture, marketing, or sale of a drug listed in an ANDA
within ten business days.?® The FTC then publishes annual MMA reports that summarize the
types of settlements made during that fiscal year.3°

The FTC gained a unique position to monitor anticompetitive agreements because
these settlements are not disclosed in detail to rivals or to the public. The FTC has used this
position to challenge reverse settlements as anticompetitive. One issue remained unresolved:
what test should courts apply? Between 2003 and 2010, Courts did not adopt the FTC-
advocated antitrust test. Instead, they created a “scope-0f-the-patent” test. For example, in
Schering—Plough,3! the Eleventh Circuit considered an agreement where the brand firm
Schering paid the generic firm Upsher for exclusive licenses, and Upsher agreed to delay its
generic of K-Dur 20.%2 The FTC alleged that the payment amounted to an anticompetitive

pay-for-delay.33

%6 1d.; “Much of the Sixth Circuit’s reasoning in Cardizem is equally applicable to cases [that] do not involve
bottlenecking.” In re K-Dur Antitrust Litig., 686 F.3d 197, 211 (3d Cir. 2012).

27 Medicare Prescription Drug, Improvement, and Modernization Act of 2003, H.R. 1, 108th Cong. (2003).

28 Brad Albert, Armine Black, & Jamie Towey, MMA Reports: No tricks or treats — just facts, FTC:
COMPETITION MATTERS BLOG (Oct. 27, 2020, 5:15 PM), https://www.ftc.gov/news-events/blogs/competition-
matters/2020/10/mma-reports-no-tricks-or-treats-just-facts.

221 U.S.C. 88 1112-13 (2011).

30pharmaceutical Agreement Filings, FED. TRADE CoMM’N. (last visited April 5, 2021)
https://www.ftc.gov/tips-advice/competition-guidance/industry-guidance/health-care/pharmaceutical-agreement-
filings.

31 Schering—Plough Corp. v. FTC, 402 F.3d 1056 (11th Cir. 2005).

32 Defendants argued the payment was for licenses, not delayed entry. The Sixth Circuit agreed but applied its
reasoning to reverse payments in general: “Simply because a brand-name pharmaceutical company holding a
patent paid its generic competitor money cannot be the sole basis for a violation of antitrust law.” 1d. at 1076.
33 1d. at 1061.



The Eleventh Circuit held that even if the payment was anticompetitive, it is not
subject to antitrust scrutiny under the scope-of-the-patent test.3* This test holds that “absent
sham litigation or fraud in obtaining the patent, a reverse payment settlement is immune from
antitrust attack so long as its anticompetitive effects fall within the scope of the exclusionary
potential of the patent.”3® The court held that patents are presumed valid, grant the right to
exclude, and permit the assignability of the patent to others.38 Patents “cripple competition”
by their very nature®’ and exempt their holder from any anticompetitive conduct.®® Other

courts during this period followed similar lines of reasoning.*

iii. The Late Period (2012)

In 2012, two circuits split on high-profile reverse payment cases. In K-Dur Antitrust
Litigation,*° purchasers of K-Dur challenged the same agreement as Schering-Plough.*! The
Third Circuit disagreed with the Eleventh Circuit. The Third Circuit argued that the
agreement was not exempt from antitrust scrutiny because the patent validity was unknown.*?
The settlement foreclosed the possibility of competition, which might have existed had the

patent been litigated.*® The court emphasized the core objectives of the Hatch-Waxman Act:

34 «[Although] an agreement to allocate markets is ‘clearly anticompetitive,” resulting in reduced competition,

increased prices, and a diminished output, we nonetheless reversed for a rather simple reason: one of the parties
owned a patent.” Id. at 1064 (citing Valley Drug v. Geneva, 344 F.3d 1294, 1304 (11th Cir. 2003)).

35 FTC v. Actavis, Inc., 133 S. Ct. 2223, 2230 (2013) (citing FTC v. Watson, 677 F.3d 1298, 1312 (11th Cir.
2012)).

3 Schering—Plough, 402 F.3d at 1064.

371d. at 1066.

% d.

39 See generally Valley Drug v. Geneva, 344 F.3d 1294 (11th Cir. 2003); Schering—Plough v. FTC, 402 F.3d
1056 (11th Cir. 2005); Joblove v. Barr Labs., Inc. (In re Tamoxifen Citrate Antitrust Litig.), 466 F.3d 187 (2d
Cir. 2006); Ark. Carpenters Health & Welfare Fund v. Bayer AG (In re Ciprofloxacin Hydrochloride Antitrust
Litig.), 544 F.3d 1323 (Fed. Cir. 2008); Ark. Carpenters Health & Welfare Fund v. Bayer AG, 604 F.3d 98 (2d
Cir. 2010).

0" In re K-Dur Antitrust Litigation, 686 F.3d 197 (3d Cir. 2012).

41 1d. at 202.

42 “We do not find the Eleventh Circuit’s decision in Schering—Plough persuasive, and thus decline to follow it.”
Id. at 211.

43 d.



eliminating weak patents and promoting low-cost generics.** After reviewing past cases,*
the court applied a quick-look test.*6 The quick-look test creates a presumption that the
reverse payment is a prima facie anticompetitive restraint and shifts the burden of proof to
the defendants, who can then attempt to provide procompetitive justifications to escape
liability.*” Shortly thereafter, the Eleventh Circuit heard FTC v. Watson, where it reaffirmed

its scope-of-the-patent test.*® The Supreme Court granted certiorari in Actavis.

3. ACTAVIS AND ITS REASONING

Leading up to Actavis, the scholarly community was debating the nature of reverse
payment settlements and how to determine whether a settlement is anticompetitive. After
Actavis, scholars have debated how to interpret the decision. The three subsections below
discuss the scholarly debate pre-Actavis, the Actavis case, and the scholarly interpretation of

Actavis.

a. Two pre-Actavis Theories
Reverse payment settlements lead to better outcome for companies and their shareholders.*?
This benefit could reveal anticompetitive behavior, implying worse outcome for consumers
and society. The question then becomes how to identify whether a settlement is
anticompetitive. Settlements are compromises (Panel 1 & 2 vs. Panel 3): plaintiffs get less
than through a positive decision on the merit; and the defendants pay less than their expected

trial outcome.

4 1d. at 217; see also FTC v. Actavis, Inc., 133 S. Ct. 2223, 2234 (2013) (discussing “the general
procompetitive thrust” of the Act).

45 The court also revisited the earliest pertinent rulings — Andrx and Cardizem — and concluded these Circuits
were mostly correct. For example, the court stated: "We follow the approach suggested by the DC Circuit in
Andrx and embrace that court's common sense conclusion.” In re K-Dur Antitrust Litigation, 686 F.3d at 218.
46 Garry A. Gabison, Juries Can Quick Look Too, 10 SETON HALL CIR. REV. 271 (2013) (discussing the quick
look rule and its limited applications).

471d.

48 ETC v. Watson, 677 F.3d 1298, 1315 (11th Cir. 2012).

49 See generally, Keith M. Drake et al., Do “Reverse Payment” Settlements Constitute an Anticompetitive Pay-
for-Delay?, 22 INT’L J. ECON. Bus. 173 (2015) (performing an event study analysis looking at company
valuation post reverse payment settlement announcement, finding the. company valuation increased; investors
must believe that these settlements benefits companies, thus, these settlements must be anticompetitive).



A compromise can be a form of payment: the “less-than-expected” payment amounts
to a reverse payment because one party transfers something explicitly (e.g., payment)®° or
implicitly (e.g., delayed entry) to the other party.>* These compromises help resolve
uncertainties. But resolving uncertainties may not be a pro-competitive argument.

Whether a reverse payment is anticompetitive depends on what counterfactual the
parties compare the settlement to. The economic debate around reverse payments has
revolved around two competing counterfactual tests: (1) whether the patent is valid (the
“more-likely-than-not” test); and (2) when the generic is expected to enter (the “expected-
entry-date” test). Legal scholars proposed a third test, based on (3) payment size (the
“greater-than-litigation-costs” test). The Actavis court adopted this test.

The “more-likely-than-not” test refers to assessing a settlement based on the validity
of the underlying patent: the settlement is anticompetitive if the patent was invalid with
probability less than 50%.%2 Figure 2 Panel 1 depicts a situation where the patent is valid
33% of the time; thus, enforcing it would be anticompetitive under this test. The patent

holder uses the settlement to stop a court ruling on validity to prevent competitive entry.

%0 See, e.g., Marc G. Schildkraut, Patent-Splitting Settlements and the Reverse Payment Fallacy, 71 ANTITRUST
L.J. 1033 (2004) (arguing that settlements always involve reverse payments).

51 1d. at 1062 (modelling the effects of reverse payments and arguing that payments are more flexible than
delayed entry and lead to more efficient settlements).

%2 See, e.9., M. Howard Morse, Settlement of Intellectual Property Disputes in the Pharmaceutical and Medical
Device Industries: Antitrust Rules, 10 GEO. MASON L. REV. 359 (2002).

%3 Because patent validity, scope, etc. can be challenged, holding a patent does not guarantee a right to exclude,
rather, it grants the ability to for a party to attempt to exclude in court. If the same patent was tried in 100
courts, its holder would only prevail over the validity question 33% of the time.



Panel 1: Is the patent more-likely-than-not invalid?
Patent believed to be valid with probability 33% with 10 years left on the patent
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Panel 2: Does the settlement lead to entry after the expected invalidation date?
Patent believed to be valid with probability 33% with 10 years left on the patent
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Figure 2: Two Test for Anticompetitive Settlements
The “more-likely-than-not” test raises two issues. First, the test could be interpreted
objectively: a court would decide whether the patent was ex-ante more-likely-than-not
invalid. This test would require courts to decide “a patent case within an antitrust case.”>*
Even then, validity rulings tend to be subjective as well.>® Second, the test could be

interpreted subjectively. Courts would decide whether the patent holder “believed” they

% FTC v. Watson Pharms., Inc., 677 F.3d 1298, 1315 (11th Cir. 2012).

%5 Alberto Galasso & Mark Schankerman, Patents and cumulative Innovation: Causal Evidence from the
Courts, 130 Q.J. ECoN. 317, 334 (2015) (discussing a judge’s propensity to invalidate patents and creating a
variable reflecting this propensity based on past court decisions).



could win the case. But proving intent could be more complicated than establishing patent
validity: it requires proving a mental state.

However, plaintiffs tend to be optimistic about their chance of winning.%¢ Trials
occur when both plaintiff and defendant are overly optimistic.>” This optimism could lead a
court to find that the patent holder is anticompetitive without holding such intent.

The “expected-entry-date” test®® suggests that a settlement is anticompetitive if it
leads to generic entry after the patent was ex-ante expected to become invalid (Figure 2 Panel
2)% i.e., a “pay-for-delay.”® This test focuses on the effect of the payment.

The two tests can lead to different outcomes. Under the second test, a settlement that
leads to an entry date before the expected invalidation date would not be anticompetitive.
Under the first test, anti-competitiveness depends on the likelihood of invalidation. A
settlement that involves a more-likely-than-not invalid patent, but entry occurs before the
expected invalidation date (Figure 2 Panel 2), would be pro-competitive under the expected-
entry-date test and anticompetitive under the more-likely-than-not test.

Both tests prove challenging to implement. They either require investigating validity
or belief about validity. So, some legal scholars proposed a different test. Hovenkamp,
Janis, and Lemley suggested a “payment-size” or “greater-than-litigation-cost” test. This test
reads anticompetitive intent if the patent holder transfers to alleged infringer something of

value that exceeds litigation costs. 82 While this test is easier to implement, it has detractors.

% See, e.g., George Loewenstein et. al, Self-Serving Assessments of Fairness and Pretrial Bargaining, 22 J.
LEGAL STuD. 135, 151 (1993); Robert H. Mnookin, Why Negotiations Fail: An Exploration of Barriers to the
Resolution of Conflict, 8 OHIO ST. J. ON Disp. RESOL. 235 (1993).

57 Theodore Eisenberg & Henry Farber, The Government as Litigant: Further Tests of the Case Selection Model,
5 AM. L. & ECoN. Rev. 94 (2003) (modeling and testing the impact of optimism on trial decision).

%8 See, e.g., Thomas F. Cotter, Refining the Presumptive Illegality Approach to Settlements of Patent Disputes
Involving Reverse Payments: A Commentary on Hovenkamp, Janis & (and) Lemley, 87 MINN. L. Rev. 1789
(2003); Carl Shapiro, Antitrust limits to patent settlements, 34 RAND J. ECON. 391, 395 (2003).

%9 Shapiro, supra note 58, at 395.

80 See FTC, Pay—for-Delay: How Drug Company Pay—Offs Cost Consumers Billions (Jan. 2010),
https://www.ftc.gov/sites/default/files/documents/reports/pay-delay-how-drug-company-pay-offs-cost-
consumers-billions-federal-trade-commission-staff-study/100112payfordelayrpt.pdf.

61 Herbert Hovenkamp et. al, Anticompetitive Settlement of Intellectual Property Disputes, 87 MINN. L. REV.
1719, 1759 (2003).



Some scholars have pointed out that payments can be larger than litigation costs without
involving anticompetitive intent because risk preference or different bargaining position
affect payment size.5?

The legal debate around reverse payment settlement has revolved around the standard
of review and presumptions. Before Actavis,? some scholars argued that reverse payments
should be reviewed under a rule of reason® to carry out a case-by-case analysis and assess
the intents or effects of each settlement. Other scholars favored a quick look approach®®
because they argued reverse payment are almost always anticompetitive. Still, the quick look
test allows defendants to prove that the deal was procompetitive.

Finally, some scholars argue that the per se rule should be applied to these payments
because reverse payments have no procompetitive benefit.%¢ In their view, the costs of
investigating every case under a rule of reason outweigh the benefit of not invalidating some

competition-neutral reverse payment settlements.®’

b. Actavis

In Actavis, the Supreme Court resolved the circuit split (and academic debate). The
Court held that these settlements should be subject to a rule of reason test. The Court also
adopted its form of a greater-than-litigation-costs tests: it suggested that a large payment size
—above and beyond justified costs, such as litigation expenses — could be treated as a proxy

for patent validity.58

62 Cotter, supra note 58, at 1815 (explaining that preferences and risk aversion affect a party’s threat value (the
minimum one would accept in a settlement negotiation such that settlement payments could be larger than
litigation costs without anticompetitive intent).

8 FTC v. Actavis, Inc., 570 U.S. 136 (2013).

5 See, e.g., Christopher M. Holman, Do Reverse Payment Settlements Violate the Antitrust Laws, 23 SANTA
CLARA COMPUTER & HIGH TECH. L.J. 489 (2006).

8 Herbert Hovenkamp, Sensible Antitrust Rules for Pharmaceutical Competition, 39 U.S.F. L. REv. 11 (2004).
8 Keith Leffler & Cristofer Leffler. Efficiency Ttrade-offs in Patent Litigation patent litigation Settlements:
Analysis Gone Agone stray, 39 U.S.F.L. REv. 33 (2004).

71d.

88 Actavis, 570 U.S. at 144-46.



The case involved the generic firm Actavis (previously known as Watson) and the
brand firm Solvay, among others. Actavis held a first-filer ANDA for Solvay’s testosterone
drug AndroGel.%® Actavis agreed not to market its drug for several years and promote
AndroGel to urologists.”® In exchange, Solvay would pay Actavis $19-30 million for each
year of delay. Other generic firms made similar agreements with Solvay.”* In 2009, the FTC
sued all parties and claimed that Solvay unlawfully shared its profit to foreclose low-cost
generic competition.

The Supreme Court ruled that these settlements should be subject to a rule of reason
test.”® The Court rejected the quick-look and per se approaches because a quick-look
approach is only appropriate where an observer “with a rudimentary understanding of
economics” could conclude that the conduct was anticompetitive.”* Reverse payments
appeared too complex for quick-look or per se.

The Court also rejected the scope-of-the-patent test by examining its patent law
precedents’® and citing five considerations.”® These “five sets of considerations” supported
imposing antitrust review:

“(1) Sometimes patent settlements will have genuine adverse effects on competition;

(2) these anticompetitive consequences will at least sometimes prove unjustified; (3)

where a reverse payment threatens to work unjustified anticompetitive harm, the

patentee likely possesses the power to bring that harm about in practice; (4) it is
normally not necessary to litigate patent validity to answer the antitrust question [and]

(5) parties may still settle in other ways.”"’

9 1d.

0d.

d.

2 d.

31d. at 159.

4 1d. (citation omitted) (internal quotation marks omitted).

S 1d. at 146-54.

6 1d. at 153-58.

71d. at 170-71 (Roberts, C.J., dissenting) (internal quotation marks omitted).



The fourth consideration was the most contested between the majority and dissent.
The majority, authored by Justice Stephen Breyer, held that payment size can be a “workable
surrogate” for a patent’s weakness: a larger payment size indicates a weaker patent.”® Justice
Breyer argued that “the likelihood of a reverse payment bringing about anticompetitive
effects depends upon its size” in relation to justified cost-factors, such as anticipated future
litigation costs.” In essence, the Court adopted its own version of the greater-than-litigation-
costs test.

The dissent, authored by Chief Justice John Roberts, argued instead that it would be
impossible for a lower court to use payment size as a proxy because of other factors (e.g., risk
aversion).8 He warned that lower courts would struggle to resolve antitrust claims without
addressing the underlying patent claims.8*

The scholarly debate discussed next reflects this difference between the majority and

dissent opinion.

c. Theoretical Debate Post-Actavis

Post Actavis, scholars have attempted to interpret the case. Edlin, Hemphill,
Hovenkamp and Shapiro argue in favor of the Supreme Court’s inference in Actavis:® “large
payments” from the patent holder to the alleged infringer can be construed as evidence of
anticompetitive intent.

Other scholars disagree with this test because the risk aversion of the patent holder
may explain the willingness to pay more today to avoid future uncertainties.® Thus, these

scholars argue that payment size may signal preferences instead of intent.8

81d. at 158.

91d. at 159.

80 1d. at 172 (Roberts, C.J., dissenting).

8 1d. (Roberts, C.J., dissenting).

82 Aaron Edlin et al., Activating Actavis, 28 ANTITRUST 16 (2013).

8 Barry C. Harris et al., Activating Actavis: A More Complete Story, 28 ANTITRUST 83 (2013).
8 1d. at 84.



Edlin, Hemphill, Hovenkamp and Shapiro responded that the risk of false positives
does not outweigh the benefits of judicial efficiency.®® First, false positives will be far and
few. Second, defendants still have an opportunity to demonstrate pro-competitive outcomes.
Finally, judicial efficiency would improve because this test avoids patent invalidity
investigations and puts the burden of proof on the defendant who holds the evidence.

Some scholars focused their criticism on settlement payment size. Payment size
depends on the relative bargaining power of each party: if the generic manufacturer is one of
many, it cannot demand as much as if it was the sole manufacturer.®5 Thus, settlement size is
not a good proxy for patent strength when multiple entrants are involved.

Other scholars attempted to show that bargaining positions are uneven. Rubio, Turner,
and Williams estimated that patent holders had more at stake than alleged infringers ($4.3
billion vs. $204.3 million).8” Therefore, it was rational that patent holders would be willing
to spend more to settle. However, they also found that the proportion of settlements to trials
changed after the Schering-Plough decision (which used the more lenient scope-of-the-patent
test).

Edlin, Hemphill, Hovenkamp and Shapiro responded that their model addresses this
issue.®8 They argue that while payment size depends on bargaining position, it also signals
patent strength: the stronger the patent, the higher the threat value of the patent holder, and
the lower the payment to the generic entrant. Arguably, transfer size depends on market size:
drug manufacturers will pay more to retain a monopoly in a large market. Instead, courts
could look at the reverse payment splits (as portion of profits) to proxy for the patent

strength.

8 Aaron Edlin et al., Actavis and Error Costs: A Reply to Critics, 14 THE ANTITRUST SOURCE 1, 2 (Oct. 2014).
8 Bruce H. Kobayashi et al., Actavis and Multiple ANDA Entrants: Beyond the Temporary Duopoly, 29
ANTITRUST 89 (2014).

87 Jacobo-Rubio et al., The Distribution of Surplus in the US Pharmaceutical Industry: Evidence from
Paragraph IV Patent-Litigation Decisions, 63 J. L. & ECoN. 203 (2020).

8 Aaron Edlin et al., The Actavis Inference: Theory and Practice, 67 RUTGERS L. REV. 585 (2015).



Finally, these authors discussed non-currency payments. For example, they discussed
the promise to not introduce an authorized generic and settlements in unrelated litigations.
Those two non-currency payments constitute potential retaliations: (1) entry in the same

market or (2) entry in another market. The next section discusses these issues in more detail.

4. BEYOND ACTAVIS

As the scholarly debate has showed, the fallout of Actavis left much to interpretation.
This section introduces four questions that lower courts have addressed after Actavis.

Since Actavis, lower courts have faced four substantive questions:®° (1) how to apply
the Actavis test using rule of reason; (2) whether non-cash transfers (i.e., No-AG clauses)
amount to anticompetitive reverse payments; (3) whether reverse payments can implicitly
occur across multiple drugs; and (4) what the appropriate evidentiary standard is to prove

intent and effect for antitrust liability and injury. Figure 3 summarizes the case distribution.

8 Two smaller issues have also arisen. First, the California Supreme Court ruled that Actavis is not dispositive
on state law because the precedent primarily involved antitrust law, not patent law (only the latter is dispositive
in California). See In re Cipro, Cases | & 11, 348 P.3d 845 (Cal. (2015). Second, the Third Circuit ruled that
Actavis can apply to agreements that delay at-risk generic entry but allow the underlying patent litigation to
continue. See In re Wellbutrin XL Antitrust Litig., 868 F.3d 132, 161-63. (3d Cir. 2017); see also Andrx
Pharms., Inc. v. Biovail Corp., Int’l, 256 F.3d 799 (D.C. Circ. 2001); In re Cardizem CD Antitrust Litig., 332
F.3d 896 (6th Cir. 2003) (prior case law that held the same view.)
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Figure 3: Relevant Reverse Payment Settlement Case Law

9See Andrx Pharms., Inc., 256 F.3d at 799; see also In re Cardizem, 332 F.3d at 896.

%1 See Valley Drug Co. v. Geneva Pharms., Inc., 344 F.3d 1294 (11th Cir. 2003); see also Schering-Plough
Corp. v. FTC, 402 F.3d 1056 (11th Cir. 2005); Joblove v. Barr Labs., Inc. (In re Tamoxifen Citrate Antitrust
Litig.), 466 F.3d 187 (2d Cir. 2006); Ark. Carpenters Health & Welfare Fund v. Bayer AG (In re Ciprofloxacin
Hydrochloride Antitrust Litig.), 544 F.3d 1323 (Fed. Cir. 2008); Arkansas Carpenters Health & Welfare Fund v.
Bayer AG, 604 F.3d 98 (2d Cir. 2010).

9 In re K-Dur Antitrust Litig., 686 F.3d 197 (3d Cir. 2012); FTC v. Watson Pharms., Inc., 677 F.3d 1298 (11th
Cir. 2012).

9 See FTC v. Actavis, Inc., 570 U.S. 136 (2013).

% See King Drug Co. of Florence, Inc. v. Smithkline Beecham Corp., 791 F.3d 388 (3d Cir. 2015); Impax
Laboratories, Inc. v. FTC, 994 F.3d 484 (5th Cir. 2021).

% See id.; In re Loestrin 24 Antitrust Litig., 814 F.3d 538 (1st Cir. 2016); In re Lipitor Antitrust Litig., 868 F.3d
231 (3d Cir. 2017) (Lipitor concerned two appeals; the Effexor XR appeal involved a No-AG agreement).

% See Lipitor, 868 F.3d at 231; FTC v. AbbVie Inc., 976 F.3d 327 (3d Cir. 2020); In re Nexium (Esomeprazole)
Antitrust Litig., 842 F.3d 34 (1st Cir. 2016) (Lipitor concerned two appeals; the appeal concerning the Lipitor
drug involved a multi-drug deal).

9 Nexium, 842 F.3d at 34; In re Actos End Payor Antitrust Litig., 848 F.3d 89 (2d Cir. 2017); see also In re
Wellbutrin XL Antitrust Litig., 868 F.3d 132 (3d Cir. 2017).

% Wellbutrin, 868 F.3d at 132.

% In re Cipro Cases | & 11, 348 P.3d 845 (Cal. 2015).



a. Applying the Actavis Rule-of-Reason Test

The first issue was how to apply the Actavis rule of reason test.!® In King Drug, the
Third Circuit overturned a district court decision that treated the five Actavis considerations
as a legal test.29 The court held that district courts should stick to a traditional rule of reason
test:192 the plaintiffs must show that the payment would decrease competition; the defendants
can justify the restraint on competition grounds; and then plaintiffs can rebut.'® For
example, the defendants could argue that the payment was compensation for litigation
expenses or for some services provided by the generic firm.%* Since then, all cases have
followed this framework.

In a recent case, Impax v. FTC, the Fifth Circuit discussed at length the second and
third steps of the rule of reason.1® Defendants claimed their settlement was procompetitive
because it scheduled generic entry prior to patent expiration and exchanged patent licenses to
limit future litigation.%® The court agreed with the FTC that even if these procompetitive
benefits were accepted arguendo, they could be achieved by less restrictive alternatives.%’
The court reached this decision by examining “three evidentiary legs—industry practice,

credibility determinations about settlement negotiations, and economic analysis.”1%

b. Non-Cash Reverse Payments
The second issue was whether a non-cash payment can be subject to Actavis. Three
cases heard by the First and Third Circuits considered settlements where the generic firms

agreed to delay entry in exchange for the brand firm promising not to introduce an authorized

0 FTC v. Actavis, 570 U.S. 136, 160 (2013) (“We therefore leave to the lower courts the structuring of the
present rule-of-reason antitrust litigation.”).

101 King Drug Co. of Florence, Inc. v. SmithKline Beecham Corp., 791 F.3d 388, 411 (3d Cir. 2015).

102 1d, at 411-13.

103 1d.; see also In re Lipitor Antitrust Litig., 868 F.3d 231, 25657 (3d Cir. 2017) (“The Supreme Court clearly
placed the onus of explaining or justifying a large reverse payment on antitrust defendants.”).

104 King Drug, 791 F.3d at 411-13.

105 Impax Laboratories, Inc. v. FTC, 994 F.3d 484 (5th Cir. 2021).

106 1d. at 497.

107 1d. At 497-98.

108 |d, at 499.



generic during the exclusivity period.'® Both circuits ruled that these No Authorized
Generic (“No-AG”) clauses can amount to an anticompetitive reverse payment because they
involve an “unusual, unexplained reverse transfer of considerable value.”*'% Since then, other

courts'*! have taken for granted that No-AG provisions can be anticompetitive.'?

c. Reverse Payments Across Multiple Markets

The third issue was whether agreements that occur across multiple markets — either
product or geographic — can be linked together to reveal a non-cash reverse payment. Two
appellate cases discussed this issue.'*3

In Lipitor,'** purchasers challenged a near-global settlement between generic firm
Ranbaxy and brand firm Pfizer over several drugs, including Lipitor, Accupril, and Caduet.!®
Ranbaxy was engaged in a lengthy patent dispute with Pfizer over its cholesterol drug,
Lipitor.11® Plaintiffs alleges that Pfizer knew Ranbaxy was almost certain to succeed in the
ANDA filing related suit. 217 Pfizer nevertheless filed another infringement suit “to create the
illusion of litigation” so that the parties could settle. '8
The plaintiffs argued that Ranbaxy settled the Lipitor dispute that it was likely to win

because it was facing another Pfizer lawsuit that Ranbaxy was likely to lose. In the latter

lawsuit, Pfizer sued Ranbaxy for marketing a high blood pressure drug, Accupril**® and

109 1d. at 388; In re Loestrin 24 Fe Antitrust Litig., 261 F. Supp 3d 307 (D.R.I. 2017); Lipitor, 868 F.3d 231
(involving two appeals, one of which (the Effexor XR appeal) involved a No-AG agreement).

110 King Drug, 791 F.3d at 394.

111 See In re Nexium (Esomeprazole) Antitrust Litig., 842 F.3d 34 (1st Cir. 2016); In re Wellbutrin XL Antitrust
Litig., 868 F.3d 132 (3d. Cir. 2017).

112 Some observers have argued that it is now settled law that Actavis applies to non-cash payments such as No-
AG clauses. “The Loestrin decision also effectively disposes of the possibility of Supreme Court review [for
non-cash reverse payments] . . . There is no circuit split.” Michael A. Carrier, The US Court of Appeals for the
First Circuit Concludes that a Reverse Payment Need not be in Cash (Loestrin), E-COMPETITIONS BULL. 1
(2016).

113 |n re Lipitor Antitrust Litig., 868 F.3d 231 (3d Cir. 2017); FTC v. AbbVie Inc., 976 F.3d 327 (3d Cir. 2020).
114 ) jpitor, 868 F.3d at 231.

115 1d. (considering two appeals: Lipitor and Effexor XR; the latter was not a multimarket agreement).

116 1d, at 242-45.

U7d. at 244.

118 1d. (internal quotation marks omitted).

119 Id.



requested over $200 million in damage.'?® In their settlement, Ranbaxy agreed not to launch
a generic Lipitor and paid $1 million for an exclusive Accupril license to evade damages.'?
The arrangement also settled a lawsuit in Canada for another drug, Caduet.*?> The Third
Circuit held that the agreement could be explained as an implicit payment to Ranbaxy to
delay its entry in the higher-valued Lipitor market by waiving its liabilities in the other
markets.'?3 The Third Circuit held that this multi-drug and multi-jurisdictional agreement
can be a form of non-cash reverse payment subject to Actavis.*?*

In FTC v. AbbVie Inc.,*?® the Third Circuit considered a dispute over a testosterone
drug, AndroGel.*?® Teva had been attempting to launch a generic and believed it would
succeed.'?’ Instead, Teva settled with the brand firm AbbVie (formerly Solvay).*? On the
same day, the parties signed another deal involving AbbVie’s cholesterol drug TriCor.*?°
Teva already had an agreement with AbbVie to launch TriCor, but it faced difficulties
reaching FDA approval.**® This new deal granted Teva exclusive licenses to sell an AbbVie-
supplied TriCor generic in exchange for small royalty and production fees.3!

The FTC alleged that the new TriCor deal was compensation for the AndroGel
agreement.'3 The FTC argued that AbbVie was sacrificing about $100 millions in TriCor

sales to protect billions in AndroGel sales.!3® The district court argued that each deal should

be analyzed separately.3* But the Third Circuit ruled that both deals could be linked to show

120 Id.

121 |d. at 24445,

122 |d

123 |d. at 245.

124 1d. at 253.

125 FTC v. AbbVie Inc., 976 F.3d 327 (3d Cir. 2020).
126 |d. AndroGel was the same drug featured in Actavis. FTC v. Actavis, Inc., 570 U.S. 136, 14446 (2013).
27AbbVie, 976 F.3d at 344-45.
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a reverse payment.'® Linking these agreements however is no simple task. And determining
the evidentiary standards for a sufficient link is even harder. The next subsection discusses

the evidentiary standards for liability and injury.

d. Evidentiary Standard for Liability versus Injury

The final issue was determining the appropriate evidentiary standard for liability and
injury. Three circuits have grappled with this issue. In Wellbutrin, the Third Circuit ruled
that defendants may be liable for intent to monopolize, but plaintiffs lacked standing because
injury was not proven.'3 The reverse payment deal left one patent dispute unresolved. The
large payment size suggested that the generic intended entry despite the unresolved patent.
But the court ruled that plaintiffs had to show that the unresolved patent was likely to be
invalid. The court argued that payment size was insufficient proof — in line with the Actavis
dissent.’®” Some observers accused the court of violating Actavis;**® others claimed Actavis
was dispositive on liability — not injury.t3°

In Re: Nexium (Esomeprazole) Antitrust Litigation,4° the First Circuit aligned with
Wellbutrin'4! and affirmed a district court that asked the jury to distinguish between liability
and injury.'#? The jury found that AstraZeneca and Ranbaxy entered into a billion-dollar
reverse payment, but the agreement did not cause injury because Ranbaxy faced unforeseen

quality control issues afterwards that prohibited marketing drugs.43

135, at 381.

136 In re Wellbutrin XL Antitrust Litig., 868 F.3d at 169—70.

137 1d. at 168.

138 Michael A. Carrier, The Curious Case of Wellbutrin: How the Third Circuit Mistook Itself for the Supreme
Court, 103 CORNELL L. REV. ONLINE 74 (2018).

139 Margaret O'Grady & Peter Spaeth, Principles of Antitrust Causation are Alive and Well[butrin]: Why the
Third Circuit Got It Right, BLOOMBERG (Mar. 12, 2018, 4:02 PM),
https://news.bloomberglaw.com/corporate-governance/principles-of-antitrust-causation-are-alive-and-
wellbutrin-why-the-third-circuit-got-it-right.

140 In re Nexium (Esomeprazole) Antitrust Litig., 842 F.3d 34 (1st Cir. 2016). The court also rejected a
conspiracy claim that is discussed in the next section.

141 1d. at 63 (“In re Wellbutrin XL, a post-Actavis decision at the summary judgment stage, is persuasive.”).
142 1d. at 65.

143 1d. at 43.
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Finally, In re Actos End Payor Antitrust Litigation,!44 the Second Circuit rejected an
injury claim where effect rested on intent. The brand manufacturer had fraudulently claimed
that generic entry would infringe additional patents. Plaintiffs could not prove that the
settling generics were aware of the fraud. The court rejected the plaintiff’s argument that the
large payment size to prevent generic entry implied that they knew.'#> Here, antitrust injury
(the effect) depended on whether the generics knew they could enter (their intent).46

The blending of effect and intent in Actos problematizes the clear-cut distinction
between liability and harm attempted in Wellbutrin and Nexium. These cases highlight the
challenge of such distinctions. This problem is exacerbated when multiple intents and effects

coexist. The next section dives further into this conundrum for multilateral agreements.

5. MULTILATERAL AGREEMENTS

Multilateral reverse settlements occur when settlements involve multiple generic

companies or markets. Three types of multilateral settlement have emerged in recent cases.

First, the patent holder may act as the hub to the generic spokes. In this situation, the
patent holder forms similar agreement with multiple generics (e.g., In Re Actos Direct
Purchaser Antitrust Litigation'#”). Each settlement contains an entry clause that permits the
generic to enter the market if another generic enters. Thus, no generic has the incentive to
enter because others will enter simultaneously, decimating profits for everyone.

Second, the patent holder may launch litigation or may already be litigating against
the same generic entrant in a different product market. Most pharmaceutical companies,

brand-name or generic, carry a portfolio of patented drugs. A patent holder may leverage one

144 In re Actos End Payor Antitrust Litig., 848 F.3d 89 (2d Cir. 2017).
145 1d. at 98.
146 Id.

147 See In re Actos Direct Purchaser Antitrust Litig., 414 F. Supp. 3d 635 (S.D.N.Y. 2019).



market against the threat of entry (through authorized generics) in another market (e.g.,
Nexium?48),

Third, the patent holder may leverage a different geographic market. As with the
product market, most pharmaceutical companies operate in different geographic markets.
The generic company may be able to enter one market because of a weak patent. But patents
are jurisdiction-specific, and its equivalent in another market may be stronger. Thus, a patent
holder may leverage its patent family to ensure market exclusivity in both markets (e.g.,
Lipitor).14

Multilateral agreements are widespread, but they have not been given the attention
they deserve. Table 1 lists the structure of the alleged anticompetitive reverse payment
scheme for every identified post-Actavis federal court ruling. Many post-Actavis schemes
involve multiple drugs and/or multiple parties. In many situations, parties mix more than one
type of multilateral agreement.

While multilateral agreements are common, courts have not appreciated their unique
evidentiary challenges. This section argues that proving intent and effect in multilateral
agreements should be different from unilateral agreements. Multiparty agreements can be
structured to force generics to engage in anticompetitive coordination (even if that was not
their original intent). Multi-market agreements can be designed to disguise anticompetitive
reverse payments by using facially competition-neutral deals and concealing intent through
attorney-client privilege and different national jurisdictions. In these situations, courts must

reconsider evidentiary standards and account for their full context.

148 In re Nexium (Esomeprazole) Antitrust Litig., 842 F.3d 34, 65 (st Cir. 2016).
149 In re Lipitor Antitrust Litig., 868 F.3d 231, 253 (3d Cir. 2017).
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