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Lessons from the hare and the tortoise: Legally imposed self-
regulation, proportionality and the right to defence under the 
DMA 
 

A Hare was making fun of the Tortoise one day for being so slow. "Do you ever 
get anywhere?" he asked with a mocking laugh. "Yes," replied the Tortoise, "and 
I get there sooner than you think. I'll run you a race and prove it."** 

 
This paper analyses certain aspects of the Commission’s proposal for the Digital Markets 
Act (DMA) of December 15, 2020 and the changes proposed by the Schwab Report for the 
European Parliament on May 31, 2021. As in Aesop’s fable, one might ask whether speed 
must beat quality and due process or whether there is a way to reconcile both sides. This 
paper identifies shortcomings of the proposed DMA and makes suggestions for 
improvements by comparing the DMA to telecommunications regulation, the EUMR and 
the new § 19a Act against Restrictions of Competition (ARC). It will, first, take a look at the 
problems addressed by the DMA (II) and the question of whether the DMA’s objectives are 
defined in a sufficiently clear manner (III). The analysis then turns to legal certainty and due 
process with regard to the gatekeeper designation according to Art. 3 DMA (IV). The paper 
takes a critical look at the self-executing nature of the obligations in Art. 5 and 6 DMA. It 
raises questions with regard to the balance between ease and speed of enforcement, on the 
one hand, and the principles of proportionality and due process, on the other (V). Finally, 
the paper turns to the aspects of effective judicial protection and private enforcement (VI). 
 
 
I. Need for regulation of the digital economy? 

At the turn to the 20th century, widespread fear of “big business” lead to the introduction of 
the first modern antitrust laws in the USA. At the beginning of the 21th century, the focus 
has shifted from oil and railroads to the digital economy. Some studies like the US Stigler 
Report1 and the UK Furman Report2 have identified a need to regulate parts of the digital 
economy ex ante because the ex post application of competition law was considered too 
complicated, too slow and too toothless. By contrast, a study for the Commission concluded 
that “risks associated with such a [regulatory] regime – rigidity, lack of flexibility, and risk 
of capture – are too high”.3 In the same vein, other studies have underlined that some 
amendments to the well-established competition law rules might suffice.4 However, the 
political zeitgeist points towards regulation. After the Commission has published its proposal 
for the DMA, the “if” of regulation seems to be decided in the affirmative, while the “how” 
is still subject to intense debate.  
 

                                                           

* Prof. Dr. Torsten Körber, LL.M. (Berkeley) holds the Chair for Civil Law, Competition 
Law, Regulatory Law, Law of the Digital Economy at the University of Cologne. This 
paper was inspired by an expert opinion for Google. It has been published in two parts in 
the NZKart 2021, p. 379 - 384 and p. 436 – 444. 
** Aesop, The Hare and the Tortoise, http://read.gov/aesop/025.html. 
1 Stigler Committee on Digital Platforms, 16.9.2019, https://t1p.de/a1a6 (Stigler Report). 
2 Furman et al., March 2019, https://t1p.de (Furman Report), 
3 Crémer/de Montjoye/Schweitzer, 2019, https://t1p.de/qbq8, p. 126.  
4 Schweitzer/Haucap/Kerber/Welker, 29.8.2018, https://t1p.de/91td; Competition 
Commission 4.0, 9.9.2019, https://t1p.de/gcwf. 
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II. Problems addressed by the DMA 

The Impact Assessment Report accompanying the draft DMA points out four problems that 
the DMA shall address: (1) “weak contestability of platform markets,“ (2) “weak 
competition in digital markets or risk thereof”, (3) “unfair business conditions for business 
users,” and (4) “fragmented regulation and oversight”.5 It seems safe to assume that 
inactivity by the EU would, in fact, pose the risk of fragmentation. Some Member States 
have already enacted national laws, like the new German § 19a ARC. The German Federal 
Cartel Office (FCO) has already opened investigations against Facebook, Amazon and 
Google based upon this provision. However, weak contestability of platform markets and 
unfair business conditions for business users are concerns that might be correct for some, 
but certainly not for all platform services, and the notion of week competition in digital 
markets or risk thereof, seems far too general, because there are numerous examples of 
vigorous competition in the digital economy that is often rather driven than impeded by 
platforms.  
 
Nevertheless, the DMA’s recitals emphasize over and over again that the concentration of 
economic power due to certain characteristics of the digital economy (such as strong scale 
economies and network effects, vertical integration, and the role of data) might endanger 
contestability and fairness.6 The recitals claim that the mere size of some undertakings in the 
digital economy is an expression of, and reason for, widespread market failures. This 
approach is remarkable because competition law neither forbids nor punishes dominance as 
such, but only abusive behaviour of dominant undertakings. For good reason, because to 
punish dominance that has been achieved by competition on the merits would mean to punish 
success and disincentive innovation and competition. Regulatory rules, like Art. 68 of the 
telecommunications directive (EU) 2018/1972 (ECEC), go one step further and allow for an 
ex ante regulation of undertakings which enjoy “significant market power” even in the 
absence of an abusive behaviour. But this only applies if a market analysis – according to 
the three-criteria test laid down in Art. 67 (1) ECEC – indicates that competition law alone 
is insufficient to address the identified market failures.  
 
The DMA, in contrast, presumes gatekeeper positions based upon the size of undertakings 
and then goes on to presume that the existence of a gatekeeper gives rise to sufficiently 
serious concerns with regard to contestability of markets and unfair practices in markets. 
The DMA does so without defining the markets concerned or assessing the competitive 
conditions in these markets. Finally, skipping the need for a case-by-case analysis by the 
Commission, the DMA imposes self-executing obligations on gatekeepers.  
 
Some generalisation can be reasonable in order to achieve the objective of timely 
intervention in the dynamic and fast-moving digital economy. However, the end does not 
always justify the means. Ease and speed of administrative procedure do not automatically 
prevail over quality of enforcement and due process. As the Progress Report on the DMA 
underscores, there should be “a fair balance between speedy and flexible procedures, on one 
hand, and legal certainty of the measures, on the other”.7  
 
In order to achieve this balance, the DMA must, first, be based upon clearly defined 
objectives. Second, it must offer a clear set of requirements for designating gatekeepers and 
for a rebuttal of presumed gatekeeper positions. Third, material and/or procedural flexibility 

                                                           

5 Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2. no. 27 – 29. 
6 See, for example, recitals 2, 5, 8, 10, 28, 32, 39, 53, 56, 60, 62,77, and 78. 
7 Council, Progress Report, 2020/0374/COD), 17.5.2021, no. 12. 
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seems to be needed to ensure the proportionality of the obligations in Art. 5 and 6 DMA. 
Fourth, effective juridical control must be feasible. 
 
 
III. Clearly defined objectives? 

According to its title “regulation … on contestable and fair markets in the digital sector”, the 
DMA aims, above all, to achieve (1) contestability of markets and (2) fairness in markets. 
In addition, the DMA strives for (3) EU-wide harmonisation by mandatory rules, which are 
enforced (solely) by European Commission,8 and thereby greater legal certainty for 
undertakings.9 Last but not least, the DMA aims at a (4) higher speed of ex ante intervention 
as compared to allegedly too slow ex post competition law enforcement.10  
 
 
1. Contestability of markets 

The DMA mentions the objective of “contestability” forty-one times, but does not define the 
term even once. Likewise, the DMA does not mention any requirement for assessing if 
contestability is “particularly reduced” (recital 3), “particularly weak” (recital 6), “weak” 
(recital 12), “weakening” (recital 16) or “limited” (recital 21) to a degree that a regulatory 
intervention is mandated. Art. 10 (2) (b) DMA, which empowers the Commission to update 
(and potentially extend) the gatekeeper obligations laid down in Art. 5 and 6 DMA, only 
states that a practice shall be considered to “limit contestability” where “the contestability 
of markets is weakened as a consequence of such a practice engaged in by gatekeepers”. The 
DMA Impact Assessment Report points out in this context that “it is essential to keep 
‘competition for the market’ open.”11 However, recital 15 claims that it can be assumed that 
sufficiently serious concerns with regard to contestability and fairness in a market exist, if 
the gatekeeper requirements of Art. 3 (1) DMA are fulfilled.  
 
In sum, while the traditional test for contestability starts with the finding that a gatekeeper 
exists and then goes on to ask the actual question of whether the gatekeeper’s position can 
be challenged by competition in the market or for the market, the DMA skips the second 
step and simply presumes a lack of contestability based upon the mere existence of a 
gatekeeper. This seems questionable. 
 
 
2. Fairness in markets 

References to various facets of “fairness” can be found thirty-four times in the DMA, but an 
exact definition, again, is left open. Art. 10 (2) (a) DMA considers practices to be unfair 
where “there is an imbalance of rights and obligations on business users and the gatekeeper 
is obtaining an advantage from business users that is disproportionate to the service provided 
by the gatekeeper to business users”. However, the DMA does not define the meaning of 
“disproportionate” or the degree of imbalance that is necessary to find unfairness. Moreover, 
according to recital 35, the DMA also intends to “fight fraudulent and deceptive commercial 
practices”, which sounds more like an unfair trading approach.12 Recital 11 refers to the P2B 
regulation (EU) 2019/1150, but the P2B regulation does not define fairness, either. Finally, 

                                                           

8 See recitals 8 and 9.  
9 Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2, no. 52. 
10 See recital 28. 
11 Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2. no 33; 
compare recital 3. 
12 Compare Art. 5 directive 2005/29/EC. 
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recital 25 points to competition law by underlining that the Commission should look at the 
“degree to which prices are fair and competitive”.13 With regard to the question of degree, 
the European Court of Justice (ECJ) has ruled that a price related abuse according to Art. 
102 TFEU requires prices that are “excessively disproportionate”.14 However, in more recent 
cases, the ECJ has been more flexible and tended towards a general balancing of interest 
test, particularly with regard to conditions other than monetary prices15 which seems 
particularly relevant in the “zero price world” of the internet. Recital 42 asserts that “the 
costs of online advertising are likely to be higher than they would be in a fairer, more 
transparent and contestable platform environment”. This resembles the concept of “as if 
competition”, while recital 57 follows the comparative market concept for assessing fairness. 
 
In sum, the notion of fairness has so many facets, it is left so broad and it leaves so much 
room for interpretation that it is hard to grasp. While it seems clear that a balancing of 
interests is required, the DMA does not even clearly define which interests are relevant, let 
alone how these interests should be weighed against each other.  
 
 
3. DMA and competition Law 

While some recitals refer to at competition law concepts (and Art. 5 and 6 DMA are largely 
based on competition law cases16), recitals 9 and 10 rather blur than clarify the DMA’s 
relation to competition law. Recital 10 points out that the DMA  
 

“pursues an objective that is complementary to, but different from that of protecting 
undistorted competition on any given market, as defined in competition law terms, which 
is to ensure that markets where gatekeepers are present are and remain contestable and 
fair, independently from the actual, likely or presumed effects of the conduct of a given 
gatekeeper covered by the Regulation on competition on a given market. The Regulation 
therefore aims at protecting a different legal interest from those rules.”  

 
Considering that competition law has been striving to ensure that markets remain contestable 
and fair for the past sixty years, it would be helpful if the DMA would clarify the abstract 
assertion of “difference”. While competition law aims at avoiding abusive behaviour that 
could lead to a restraint of competition, the DMA rather seems to aim at neutralizing the 
gatekeepers’ superior bargaining power, protecting smaller competitors, or even 
redistributing rents regardless of the obligation’s effects on competition.17 But it does not 
clearly say so. This could create the impression that the Commission primarily wants to rid 
itself of the constraints of competition law precedents in order to create a “blank slate” that 
would free the Commission to shape the scope of the DMA’s regulatory regime as well as 
the obligations of the gatekeepers.18  
 
This seems questionable because, first, the Commission is bound to Art. 101 and 102 TFEU 
and to the “system ensuring that competition is not distorted” according to Protocol 27 to 

                                                           

13 See also recital 79. 
14 Compare ECJ, judgment of 14. 2. 1978, United Brands, C-27/76, ECLI:EU:C:1978:22, 
no. 250 et seq.; judgment of 11. 4. 1989, Ahmed Saed, C-66/86, ECLI:EU:C:1989:140, no. 
43; judgment of 25.3.2021, Slovak Telekom, C-165/19 P, ECLI:EU:C:2021:239, no. 50 et 
seq. = NZKart 2021, 300. 
15 Compare ECJ, judgment of 25. 11. 2020, SABAM, C-372/19, ECLI:EU:C:2020:959, no. 
28 et seq. = NZKart 2021, 41. 
16 For further details see V. 2. below. 
17 Compare Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 20. 
18 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 4, 
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the TFEU and, second, because the Commission must abide by the rule of law. The rule of 
law includes, in the Commission’s own words,  
 

“principles such as legality, implying a transparent, accountable, democratic and 
pluralistic process for enacting laws; legal certainty; prohibiting the arbitrary exercise of 
executive power; effective judicial protection by independent and impartial courts, 
effective judicial review including respect for fundamental rights.”19  

 

To build “a regulatory regime, based on autonomous legal concepts wholly from scratch”, 
is not only relatively infrequent, as Ibáñez Colomo politely points out.20 This approach 
challenges also the principle of effective judicial protection by the ECJ because declaring 
competition law precedents to not be fully applicable without defining clear other objectives 
and standards that can be applied instead of or in addition to competition law renders judicial 
control virtually impossible. At least, the outcome of complaints is made unpredictable and, 
thereby, legal actions discouraged. 
 
Moreover, clear objectives are essential with regard to the delimitation of competences. 
While it is without question that the DMA cannot derogate the application of Art. 102 TFEU 
by the Commission,21 the DMA’s relation to national law and national authorities is far less 
clear. Art. 1 DMA tries to establish a kind of “one stop shop” similar to Art. 21 of the EU 
Merger Regulation 139/2004 (EUMR). According to Art. 1 (5) DMA the Member States 
shall “not impose on gatekeepers further obligations by way of laws, regulations or 
administrative action for the purpose of ensuring contestable and fair markets”. Art. 1 (7) 
DMA states that national “authorities shall not take decisions which would run counter to a 
decision adopted by the Commission” under the DMA. In principle, this approach is to be 
welcomed because a one stop shop would improve efficiency of enforcement, coherence and 
legal certainty.  
 
However, it will be a challenge for the Member States to abide by these rules as long as the 
objectives of the DMA and the DMA’s relation to competition law remain unclear.22 This 
ambiguity could be a source of legal disputes on the national level and on EU level. For 
example, it is open to question whether the new German § 19a ARC – which is a chimera of 
competition law and ex ante platform regulation – will still be applicable as a “competition 
law rule” according to Art. 1 (6) DMA or (more likely) be superseded by the DMA as a 
conflicting “gatekeeper regulation” according to Art. 1 (5) DMA.23 It is also unclear whether 
§ 19a decisions by the FCO will stay effective or be overridden once the DMA comes into 
force. The problem gets even more complex if we bring enforcement by national courts into 
the picture.24 
 
In sum, the DMA’s objectives need to be further clarified. Regulatory law in the field of 
telecommunications demonstrates that it is possible to set up an ex ante regulatory regime 
that pursues objectives in addition to the protection of competition (like “connectivity” 
according to Art. 3 ECEC), but to do so “in accordance with the principles of competition 
law” (as Art. 45, 64 and 65 ECEC underline). Following this model, the DMA should not 
try to distance itself from competition law, but rather embrace it and establish a closer nexus 

                                                           

19 Commission, 2020 Rule of Law Report, COM (2020 580 final, p. 2. 
20 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 29. 
21 See Art. 1 (6) DMA. 
22 Several Member States have suggested clarifications in this respect, see Council, 
Progress Report, 2020/0374/COD), 17.5.2021, no. 20. 
23 Compare Haus/Weusthof, WuW 2021, 318, 324 et seq. (who see § 19a ARC as a 
competition law rule); see also Seip/Berberich, GRUR-Prax 2021, 44. 
24 See VI. 2. below. 
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to competition law.25 This does not mean that the DMA could not promote other policy goals 
or that these other objectives could not even prevail over the protection of competition. But 
different aims should be clearly named and defined in the DMA or, at least, in a guidance 
by the Commission. The same applies with regard to the multi-faceted concept of “fairness” 
in order to avoid arbitrariness and also to enable effective judicial control.  
 
 
IV. Designation as gatekeeper according to Art. 3 DMA 

While Art. 102 TFEU as well as Art. 63 ff. ECEC address undertakings that enjoy a dominant 
position in certain markets, the DMA follows a different concept that dislodges the definition 
of gatekeepers from market definition and market analysis. The DMA imposes ex ante 
obligations on gatekeepers that provide a core platform service (CPS) like, for example, 
online intermediation or search services. As a first step to define the DMA’s scope, Art. 2 
(2) DMA establishes an exhaustive list of CPS (that may be extended in the future according 
to Art. 17 DMA). In a second step, Art. 3 DMA then sets the rules for designating 
gatekeepers. Art. 3 DMA is not self-executing. The gatekeeper designation requires a 
decision by the Commission according to Art. 3 (4) or (6) DMA.  
 
 
1. Requirements for gatekeeper designation  

The requirements for gatekeeper designation are laid down in Art. 3 (1) and (2) DMA which 
combine qualitative and quantitative criteria.26 According to Art. 3 (1) DMA the 
Commission shall designate the provider of a CPS as a gatekeeper if three qualitative criteria 
are fulfilled:  
 

“(a) it has a significant impact on the internal market;  
(b) it operates a core platform service which serves as an important gateway for business 
users to reach end users; and  
(c) it enjoys an entrenched and durable position in its operations or it is foreseeable that it 
will enjoy such a position in the near future.”  

 
In contrast to § 19a (1) ARC, the DMA does not fully rely on such qualitative criteria and 
on the Commission’s discretion to designate gatekeepers. According to Art. 3 (2) DMA, a 
CPS provider shall be presumed to satisfy:  
 

“(a) the requirement in paragraph 1 point (a) where the undertaking to which it belongs 
achieves an annual EEA turnover equal to or above EUR 6.5 billion in the last three 
financial years, or where the average market capitalisation or the equivalent fair market 
value of the undertaking to which it belongs amounted to at least EUR 65 billion in the 
last financial year, and it provides a core platform service in at least three Member States; 
(b) the requirement in paragraph 1 point (b) where it provides a core platform service that 
has more than 45 million monthly active end users established or located in the Union and 
more than 10 000 yearly active business users established in the Union in the last financial 
year; for the purpose of the first subparagraph, monthly active end users shall refer to the 
average number of monthly active end users throughout the largest part of the last financial 
year;  
(c) the requirement in paragraph 1 point (c) where the thresholds in point (b) were met in 
each of the last three financial years.” 

                                                           

25 Basedow, 29.1.2021, http://ssrn.com/Abstract=3773711, p. 7 et seq. 
26 Compare Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2, no. 
179 et seq. 

Electronic copy available at: https://ssrn.com/abstract=3914669



7 
 

 
 

In short, the DMA presumes a gatekeeper position if the addressee provides a CPS in at least 
three Member States and if it fulfils certain quantitative thresholds with regard to turnover/ 
capitalisation and user numbers. This quantitative test is aimed at (and actually provides) 
some level of legal certainty as well as it improves the ease and speed of enforcement. 
Consequently, Art. 3 (3) DMA puts the burden of monitoring on the undertakings, which 
have to notify the Commission within three months27 if they meet the thresholds. While it is 
safe to assume that the undertakings know their own business data, the Commission should 
further specify how to calculate the thresholds. The Commission should not only be 
empowered to specify the methodology (Art. 3 (5) DMA).28 Clarifying delegated acts or, at 
least, guidelines should be available when the DMA comes into force.29 
 
At first glance, the quantitative test in Art. 3 (2) DMA resembles the quantitative merger law 
thresholds that are laid down in Art. 1 (2) and (3) EUMR to define “concentrations with a 
Community dimension” and, thereby, the EUMR’s scope of application. Like the EUMR 
thresholds, the quantitative criteria of Art. 3 (2) DMA mainly reflect the overall size of 
undertakings. They are not related to specific digital product markets or geographical 
markets, even though they are aimed at addressing market failures. The turnover requirement 
in Art. 3 (2) (a) DMA points at the turnover or market capitalisation of the undertaking (to 
which the service provider belongs) in the EEA (not at the turnover of the gatekeeper in a 
specific market). While the monthly or annually active user requirements in Art. 3 (2) (b) 
DMA focus on the service provider itself, they do not look at the number of users in specific 
markets before or behind the presumed gate. Rather they refer to the total number of users 
of the CPS. In sum, it could be argued that the gatekeeper definition in Art. 3 (2) DMA 
mistakes size for gatekeeping.30  
 
Quantitative criteria are less significant and, at the same time, more problematic than in the 
context of merger control.31 While the method (presumption based upon quantitative 
business data thresholds) and the objectives (timely application and legal certainty) are 
similar, the effect of the application of Art. 3 (2) DMA and Art. 1 (2) and (3) EUMR is very 
different: The merger thresholds basically bring a merger within the Commission’s 
jurisdiction without prejudice to the approval or prohibition of the merger. In contrast, 
presumed gatekeepers according to Art. 3 (2) DMA, are – in a way – “presumed guilty”. 
They must comply with all obligations laid down in Art. 5 and 6 DMA as long as the 
Commission does not revise the gatekeeper designation.32  
 
Moreover, a designated gatekeeper may be subject to these obligations in product markets 
or in geographical markets, to which the service provider effectively neither is a gatekeeper 
nor even enjoys market power because the gatekeeper position is presumed based upon size 
and customer base regardless of the size and competitiveness of the relevant markets or the 
size of other undertakings in these markets. The same thresholds are applied regardless of 
the kind of CPS that the presumed gatekeeper operates and regardless of whether the 
turnover or market capitalisation of the undertaking are related to the CPS or to digital 
markets at all. For example, more than 45 million monthly active end users might indeed 
indicate a gatekeeper position with regard to some specialized online intermediation 

                                                           

27 The Schwab Report for the European Parliament, 31.5.2021, p. 31 suggests shorten this 
period to one month. 
28 See also recital 17. 
29 The Schwab Report, p. 30 suggests to further specify the calculation of the user 
thresholds by adding an Annex to the DMA to which Art. 3 (2) (b) DMA should refer.  
30 Compare Podszun/Bogartz/Langenstein, EuCML 2021, 60, 64. 
31 Compare Haus/Weusthof, WuW 2021, 318, 320 et seq. 
32 According to Art. 4 DMA the Commission shall review gatekeeper designations at least 
every two years. The Schwab Report, p. 36 suggests extending this period to three years. 
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services, but this figure is virtually insignificant with regard to search engines. Considering 
that Google alone served more than 3 billion requests in 2016,33 it is more than likely that 
Microsoft’s search service Bing also meets the thresholds,34 even though its market share in 
Europe is below 3 %.35 Likewise, many sectors of the “brick and mortar” economy are 
subject to digitalisation. For example, car makers create their own car operating systems.36 
They might also meet the Art. 3 (2) DMA thresholds.37 Against this backdrop, the one size 
fits all approach of the DMA raises questions with regard to proportionality.38  
 
In order to address the problem of over-enforcement, the Schwab Report suggests raising the 
thresholds from 6.5 to 10 billion (turnover) and from 65 billion to 100 billion (market 
capitalisation) and introducing a cross-market relevance criterion according to which the 
gatekeeper must provide two or more CPS that each have more than 45 million monthly 
active end-users and more than 10.000 yearly active business users.39  
 
To add a cross-market element to the user thresholds makes sense. The “three plus-clause” 
in Art. 3 (2) (a) DMA, which only requires that the presumed gatekeeper provides a CPS in 
at least three Member States, is too broad. It might bring cases within the jurisdiction of the 
DMA, for which the application of national law by national authorities would be better 
suited.40 A service provider, for example, might be an actual gatekeeper in Germany, but a 
mere market entrant that challenges the national incumbent in Italy. 41 To regulate the 
provider in Italy would, in this case, rather impair than promote contestability and fairness. 
Even more clarity and precision of enforcement might be achieved if the Commission were 
obliged to include a geographic dimension in the list of CPS according to Art. 3 (7) DMA.  
Raising the thresholds, like Schwab suggests, would exclude most European platforms and 
“bycatch” like carmakers, while probably keeping the US tech giants within the DMA’s 
reach. However, laws which are designed to regulate specific undertakings (even if they do 
not openly say so)42 have a “constitutional law aftertaste”.43 In addition, raising the 

                                                           

33 See https://de.statista.com/statistik/daten/studie/71769/umfrage/anzahl-der-google-
suchanfragen-pro-jahr/. 
34 Compare Geradin, 18.2.2021, https://ssrn.com/Abstract=3788152, p. 14 fn. 35. 
35 See https://backlinko.com/bing-users#bing-market-share, 
36 See, for example, https://www.volkswagenag.com/en/news/fleet-
customer/2021/01/transformers.html. 
37 Dietrich/Vinje, Cri 2021, 33, no. 26; Caffara/Scott Morton, 5.2.2021, https://t1p.de/9fkq. 
38 In the same vein, Haus/Weusthof, WuW 2021, 318, 321: “straightjacket approach” that 
might be difficult to legally defend in the long term. 
39 Schwab Report, p. 30. The Schwab Report also suggests setting out a list of indicators in 
an Annex to the DMA to enable CPS providers to know in advance how to measure user 
numbers. 
40 Compare Art. 1 (2) and (3) EUMR which make an exception “if each of the 
undertakings concerned achieves more than two-thirds of its aggregate Community-wide 
turnover within one and the same Member State”.  
41 Compare Dietrich/Vinje, Cri 2021, 33, no. 12 et seq. and 33 (suggesting an option for a 
partial rebuttal for certain parts of the EEA). 
42 Schwab was less reluctant in an interview with the Financial Times on 31.5.2021 in 
which he expressly underlined that the EU should focus on Google, Apple, Facebook, 
Amazon and Microsoft (“GAFAM”), “and maybe Alibaba”, but “let’s not start with 
number 7 to include a European gatekeeper just to please [US president Joe] Biden”, 
https://t1p.de/6yau. Likewise, the Government Reasoning, 10th Amendment to the ARC, 
BT-Drucks. 19/23492 of 19.10.2020, p. 61 states that three § 19a-investigations are 
expected for the first five years. Unsurprisingly, the FCO opened investigations against 
Facebook, Amazon and Google right after § 19a ARC came into force. Shortly after, the 
FCO opened investigations against Apple as well. 
43 Compare Körber, 20.2.2020, https://ssrn.com/abstract=3543719, p. 49; Körber, NZKart 
2019, 633, 634. 
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thresholds would not remove the equation of size and gatekeeping and the possible errors 
associated therewith. It, therefore, seems essential that avoid over-enforcement (or under-
enforcement) can be avoided by a reasonable, quality-based mechanism for adjustment or 
rebuttal of the gatekeeper presumption. 
 
 
2. Gatekeeper designation and rebuttal 

While the Commission may (and probably will in most cases) rely on the legal presumption, 
it enjoys discretion to identify as a gatekeeper any provider of CPS that meets the 
requirements of Art. 3 (1) DMA, but does not satisfy each of the thresholds of Art. 3 (2) 
DMA. The Commission may – according to Art. 3 (6) and 15 (4) DMA – even designate an 
undertaking as gatekeeper that does not yet enjoy an entrenched and durable position in its 
operations, but foreseeably will enjoy such a position in the near future. This gives the 
Commission great leeway, particularly with regard to the prognosis of future 
developments.44 The meaning of “in the near future” is not defined in the DMA. Several 
Member States, therefore, have suggested clarifications with regard to emerging 
gatekeepers.45 On the other hand, Art. 3 (4) DMA enables presumed gatekeepers that meet 
all quantitative thresholds to rebut the presumption of Art. 3 (2) DMA by presenting 
“sufficiently substantiated arguments” that demonstrate that the provider does, nevertheless, 
not satisfy the requirements of Art. 3 (1) DMA.  
 
In all these cases, the Commission shall assess whether the requirements of Art. 3 (1) DMA 
are met on the basis of Art. 3 (6) DMA and by way of a market investigation according to 
Art. 15 DMA. Considering that quantitative thresholds are prone to error, it seems 
particularly important that the DMA, first, offers clearly defined requirements for an 
extension or a rebuttal of a gatekeeper position in Art. 3 (6) DMA and that it, second, gives 
presumed gatekeepers a fair and realistic chance for a rebuttal.46  
 
With regard to the first point, it seems notable that Art. 3 (6) DMA does not differentiate 
between criteria for an extension beyond the presumption of Art. 3 (2) DMA and criteria for 
a rebuttal of this presumption.47 The catalogue of criteria in Art. 3 (6) DMA resembles the 
criteria of § 19a (1) ARC. Both provisions list aspects that are typical for digital markets in 
general rather than for gatekeeping,48 and they seem more directed at finding reasons for an 
extension of the scope of the gatekeeper designation than at establishing elements that could 
be called upon for a rebuttal.  
 
In order to increase legal certainty, the list of criteria in Art. 3 (6) DMA should be extended, 
and aspects that could be relevant for a rebuttal should be listed. Considering the DMA’s 
objective of fair outcomes of negotiations, the element of dependency seems to be 
particularly important.49 National competition authorities and the stakeholders have 
unanimously emphasized that the ability to switch business partners and the ability to multi-
home are important factors as well as the question of whether the business partners need to 

                                                           

44 Compare Dietrich/Vinje, Cri 2021, 33, no. 29. 
45 Council, Progress Report, 2020/0374/COD), 17.5.2021, no. 23.  
46 Geradin, 18.2.2021, https://ssrn.com/Abstract=3788152, p. 15. 
47 With regard to a rebuttal, Art. 3 (4) DMA adds “the circumstances in which the relevant 
core platform service operates”. But his aspect is so general that it does not give any 
additional guidance. 
48 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 30. 
49 See Geradin, 18.2.2021, https://ssrn.com/Abstract=3788152, p. 15, 17 et seq.; 
Podszun/Bogartz/Langenstein, EuCML 2021, 60, 62; Haus/Weusthof, WuW 2021, 318, 
320. 

Electronic copy available at: https://ssrn.com/abstract=3914669



10 
 

 
 

accept the gatekeeper’s rules in order to reach customers that use the platform.50 In short, 
gatekeepers typically are unavoidable business partners of other undertakings.51  
 
Therefore, Art. 3 (1) (b) DMA, according to which a gatekeeper “serves as an important 
gateway for business users to reach end users”, might be clarified by referring to an 
“unavoidable gateway” instead. While the meaning of “important” is very wide and opaque, 
“unavoidable” would more precisely refer to providers who are able to impose unfair trading 
conditions on business partners which depend on their services. “Unavoidable” does not 
mean “essential” within the narrow meaning of the essential facilities doctrine or even 
“dominant”. This criterion rather resembles the approach of the German § 20 (1) ARC 
according to which a non-dominant undertaking is subject to certain obligations of fairness 
and non-discrimination, if the business partners have no “sufficient and reasonable 
possibility to switch to another undertaking”. In an early landmark case, the German Federal 
Court of Justice (BGH) applied this provision to an undertaking that had a market share of 
only 8 %, but nevertheless was considered an unavoidable business partner because it carried 
a must have-product.52  
 
If Art. 3 (1) DMA is not changed, the elements of unavoidability or dependency, switching 
and multi-homing should, at a minimum, be considered in the context of Art. 3 (6) DMA. 
The Schwab Report goes one step into this direction by suggesting to add “the degree of 
multi-homing among business and end users” to the catalogue of Art. 3 (6) DMA.53 
With regard to the second point, the DMA should offer presumed gatekeepers a fair and 
realistic chance for a rebuttal in the (not unlikely) event that size and gatekeeping are not the 
same. However, the Impact Assessment Report and recital 23 point in another direction. The 
Impact Assessment Report states: 
 

“While considering the high probative value of the considered quantitative threshold, it 
cannot be completely excluded that in very exceptional circumstances a provider of core 
platform services that meets these quantitative thresholds nonetheless does not act as a 
gateway for its business users and end users. […] It is important however to note that the 
purpose of the possibility to rebut the legal presumption is not to demonstrate, on pure 
economic grounds, efficiencies deriving from a specific type of behaviour by the provider 
of core platform services since this is not relevant to designation of such a provider as a 
gatekeeper.”54 

 
The Commission does not explain why economic grounds should be disregarded even if they 
are verifiable and valid. The Commission’s desire for speed of enforcement and unlimited 
discretion is obviously not sufficient to throw economic reasoning overboard. By contrast, 
such reasoning seems particularly relevant because the quantitative criteria in Art. 3 (2) 
DMA are far from having a “high probative value” with regard to a gatekeeper position. In 
particular, high user number are no accurate indicator of gatekeeping if multi-homing is 

                                                           

50 See Commission, summary consultation national competition authorities on the new 
competition tool (NCT), https://t1p.de/mx9e, p. 7, and summary consultation stakeholders 
on the NCT, https://t1p.de/9ujy, p. 15. 
51 Compare Crémer/de Montjoye/Schweitzer, p. 4 and 49 (“unavoidable trading partners”); 
Alexiadis/de Streel, EUI Working Paper RSCAS 2020/14, p. 36. 
52 BGH, judgment of 20.11.1975, KZR 1/75, NJW 1976, 801 – Rossignol (the BGH 
considered that ski traders were dependent from Rossignol because Rossignol ski were a 
must have product).  
53 Schwab Report, p. 34. 
54 Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2, no. 389; see 
also recital 23.  
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common and switching is easy in a specific market.55 In such an environment, several 
undertakings which all fulfil the criteria of Art. 3 (2) DMA, may nevertheless compete 
fiercely and entry of newcomers may be easy. 
 
Finally, the standard for “sufficiently substantiated arguments”, which the presumed 
gatekeeper must offer to the Commission in order to rebut the gatekeeper presumption, 
should be clarified in the DMA or, at least, in a guidance by the Commission to pay respect 
to the gatekeeper’s right to defence. By contrast, the Schwab Report points in the opposite 
direction by, first, suggesting to raise the standard for a rebuttal from “sufficiently 
substantiated arguments” to “compelling substantiated arguments”, and, second, to delete 
the requirement of a market investigation in the context of a rebuttal.56 These suggestions 
should be disregarded because they overestimate the accuracy of the quantitative thresholds 
and would probably eliminate any realistic chance for a rebuttal. 
 
 
V. Obligations of gatekeepers according to Art. 5 and 6 DMA 

1. Two black lists and one principle of proportionality 

While § 19a ARC as well as the ECEC enable authorities to impose ex ante obligations on 
dominant undertakings57 by decision, Art. 3 (8) and 7 (1) DMA state that designated 
gatekeepers must comply with the self-executing obligations in Art. 5 and 6 DMA by law 
within six months after a core platform service has been included in the Commission’s list 
pursuant to Art. 3 (7) DMA. This enforcement mechanism raises the question if and how 
proportionality of these obligations and measures can be assured.  
 
As a rule, all obligations laid down in Art. 5 and 6 DMA are self-executing with one 
mandatory and one optional exception: A mandatory exception applies to emerging 
gatekeepers who do not yet fulfil Art. 3 (1) DMA. According to Art. 15 (4) DMA, the 
Commission shall declare applicable only the obligations laid down in Art. 5 (b) and Art. 6 
(1) (e), (f), (g) and (i) DMA, and only if “those obligations are appropriate and necessary to 
prevent that the gatekeeper achieves by unfair means an entrenched and durable position in 
its operations.”58 An optional exception applies in cases in which the Commission “may” 
further specify an obligation according to Art. 6 DMA (but it is not obliged to do so).59 
Recital 29 points out that such a decision must be “in compliance with the principle of 
proportionality and the fundamental rights of the undertakings concerned as well as those of 
third parties”.60 In the absence of a decision, recital 35 simply asserts that the self-executing 
obligations in Art. 5 and 6 DMA are proportionate as such:  
 

“The obligations laid down in this Regulation are necessary to address identified public 
policy concerns, there being no alternative and less restrictive measures that would 
effectively achieve the same result, having regard to need to safeguard public order, protect 
privacy and fight fraudulent and deceptive commercial practices.”61 

 

                                                           

55 Compare Commission, 7.10.2011, M.6281 no. 85 et seq. – Microsoft/Skype. 
56 Schwab Report, p. 32, 34 and 55.  
57 More precisely: “undertakings of paramount significance for competition across 
markets” (ARC) or undertakings with “significant market power” (ECEC). 
58 Recitals 27 and 28. 
59 Geradin, 18.2.2021, https://ssrn.com/Abstract=3788152, p. 16. 
60 See also recital 33. 
61 See also DMA Explanatory Memorandum, p. 6: “The proposed measures are 
proportionate”. 
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To analyse the effectiveness and proportionality of all twenty gatekeeper obligations laid 
down in Art. 5, 6, 12 and 13 DMA would push the boundaries of this paper. However, a 
critical analysis of some general aspects suffices to raise doubt about the DMA’s 
enforcement mechanism.  
 
 
2. Looking back to the future 

The DMA aims to promote contestability and fairness by imposing forward-looking ex ante 
obligations on gatekeepers, which recital 10 claims to be “different from that of protecting 
competition on any given market”, while recital 33 points at “experience gained, for example 
in the enforcement of the EU competition rules”. In fact, the Commission created nearly all 
obligations in Art. 5 and 6 DMA by looking back at competition law cases.62 Art. 5 and 6 
DMA basically are a “best of” competition cases.63 This approach of “looking back at the 
future” creates two problems: first, it may be asked whether the DMA is sufficiently future-
proof and flexible, and, second, the question arises whether ex post remedies that were 
created to address case-specific problems can be a sufficient basis for proportionate self-
executing ex ante obligations that apply to all gatekeepers across all CPS. 
 
The Schwab Report proposes a partial solution for the first problem: While Art. 10 DMA 
already provides a procedure for updating the catalogues of Art. 5 and 6 DMA by way of 
delegated acts (following a market investigation that might take up to 24 month),64 the 
Schwab Report suggests introducing a kind of “fast track-procedure” in a new Art. 16a DMA 
that would enable the Commission to adopt tailor-made additional remedies to complement 
Art. 5 and 6 DMA by way of a decision that is based upon a briefer market investigation of 
no more than 12 months.65 While this addition may make the DMA more future-proof with 
regard to a quicker extension of the obligations, it seems quite one-sided because the same 
flexibility should be made possible with regard to exceptions. In particular, the Commission 
should be entitled to declare certain obligations not (or no longer) applicable, in whole or in 
part, if they prove to be unnecessary or disproportionate.66 
 
With regard to the second problem, it should be noted that the “looking back at the future”-
approach does not in itself render the obligations in Art. 5 and 6 DMA unnecessary or 
disproportionate. Quite to the contrary, this approach is a good starting point to take 
advantage of competition law experience. However, many of these competition law cases 
address unresolved issues and highly disputed questions. The model cases are often still 
pending in the courts, like the Commission’s Google cases or the FCO’s Facebook case. In 
other proceedings, the relevant issues are not even before the ECJ yet, but still under 
investigation by the Commission like Apple’s anti-steering provisions. In other words, the 
cases upon which Art. 5 and 6 DMA are built are no stable body of settled case-law, but still 
murky ground. Moreover, even if the ECJ would finally find that certain obligations were 
necessary and proportionate in these specific cases, this would not automatically mean that 
they are necessary and proportionate with regard to all situations and all CPS regardless of 
the markets in which they operate. The Commission has underlined this aspect in its press 
release with regard to the Google Search decision of 2017:  
 

                                                           

62 Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2,.Table 2, p. 53 
et seq.; even more comprehensive: Caffara/Scott Morton, 5.2.2021, https://t1p.de/9fkq. 
63 Podszun/Bogartz/Langenstein, EuCML 2021, 60, 65.  
64 See Art. 17 DMA. The Schwab Report, p. 61 suggests shortening this period to 18 
months. 
65 Schwab Report, p. 59 et seq. 
66 Compare Zimmer/Göhsl, ZWeR 2021, 29, 53 f. 
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“The Commission also continues to examine Google's treatment in its search results of 
other specialised Google search services. Today's Decision is a precedent which 
establishes the framework for the assessment of the legality of this type of conduct. At the 
same time, it does not replace the need for a case-specific analysis to account for the 
specific characteristics of each market.”67 

 
This observation is no less true in 2021 than it was in 2017. Therefore, it is to be appreciated 
that the DMA offers “the possibility of a tailored application of some obligations through a 
dialogue between the Commission and the gatekeepers concerned”68 by way of optional 
decisions according to Art. 7 (2) DMA. However, this only applies to the obligations in Art. 
6 DMA (not in Art. 5 DMA), and only by way of exception. As a rule, all obligations are 
self-executing. The Commission “may” further specify the obligations listed in Art. 6 DMA, 
but a decision is not mandatory, even though recital 33 underlines that it is “likely” that Art. 
6-measures must be further specified in order to ensure proportionality. This seems 
somewhat perplexing. If an obligation or measure is likely to need further specification, 
implementation by a decision should be the rule, not the exception. The Commission should 
take the obligations in Art. 6 DMA out of the current limbo of “generally self-executing 
obligations that are likely to be specified by a decision”, and revive the idea of a grey list 
containing obligations that are not self-executing, but made binding by a decision.69 
 
German law shows that the DMA’s approach is not the only way to ensure an effective and 
timely protection of contestability and fairness. While the list of obligations and prohibitions 
in § 19a (2) ARC intentionally resembles those of Art. 5 and 6 DMA,70 the German legislator 
expressly decided against self-executing obligations, but, instead, only empowered the FCO 
to enforce the obligations by a reasoned decision “in order to ensure a sufficient degree of 
legal certainty for the undertakings”.71 The same could be said with regard to ensuring 
proportionality. 
 
The Schwab Report does not consider such alternatives, but, at least, suggests a new Art. 36a 
DMA according to which the Commission shall issue guidelines to facilitate compliance 
with the obligations in Art. 5, 6, 12 and 13 DMA.72 Such guidelines are sorely needed to 
improve legal certainty. They should be available, when the DMA comes into force.  
 
 
3. Salad of obligations 

The lists of obligations in Art. 5 and 6 DMA do not show any discernible structure, let alone 
coherence. They are neither grouped according to specific aims or offences, nor around 
certain CPS, but rather present an unsystematic “salad of obligations”.73 It is not even 
completely transparent why and on which basis the Commission divided the measures 
between Art. 5 and Art. 6 DMA. Not all obligations listed in Art. 5 DMA are as clear and 

                                                           

67 Commission, 27.6.2017, 
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_1784. 
68 DMA Explanatory Memorandum, p. 6. 
69 Compare Bitcom, 15.3.2021, https://t1p.de/j3uv, p. 4. 
70 A last-minute revision of § 19a (2) ARC in December 2020 and January 2021 
harmonized the new German provision with the Commission’s proposal for the DMA. 
71 See Government Reasoning, 10th Amendment to the ARC, BT-Drucks. 19/23492 of 
19.10.2020, p. 74. 
72 Schwab Report, p. 72. 
73 Podszun/Bogartz/Langenstein, EuCML 2021, 60, 65.  
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easy to apply as the Commission claims, while, vice versa, the Schwab Report suggests 
moving Art. 6 (a) and (b) to Art. 5 DMA.74  
 
Moreover, a gatekeeper must, according to Art. 5 and 6 DMA, comply with all obligations 
in “respect of each of its core platform services pursuant to Article 3(7)". However, the CPS 
listed in Art. 2 (2) DMA are very diverse. Considering that the obligations nearly all stem 
from specific competition law cases and reflect case specific remedies, a one size fits all 
approach, according to which Art. 5 and 6 DMA, nevertheless, apply the same set of 
obligations to a very diverse set of CPS and markets seems to indicate a risk of 
“disproportionality by design” rather than ensuring necessity and proportionality.75 
  
Therefore, it seems advisable, to group the obligations around certain CPS or business 
models.76 The Body of European Regulators for Electronic Communications (BEREC) has 
suggested dividing the obligations in a first set which should directly apply to all gatekeepers 
across all CPS without any adaption (e. g. the obligation of transparency of terms and 
conditions towards business users and end-users), and a second set of obligations that only 
apply to gatekeepers in particular CPS and that should take into consideration the 
specificities and technicalities of these CPS. BEREC emphasized: “Based on BEREC 
experience in the electronic communications sector, it is key to adjust such measures to the 
context in which they are applied”.77 In the same vein, several Member States78 and authors79 
have suggested a more differentiated approach that better reflects the various business 
models of gatekeepers. This seems not only reasonable, but imperative to ensure 
effectiveness and proportionality. 
 
 
4. Legally imposed self-regulation and the right to defence 

a) Burden of proof and burden of intervention 

In competition law, Art. 2 and 7 Reg. 1/2003 put the burden of proving an infringement and 
the burden of finding proportionate remedies on the Commission. This is an expression of 
the rule of law, according to which states, not undertakings, must justify their actions, if 
these actions impair economic freedoms like Art. 16 (freedom to conduct a business) and 17 
(right to property) CFR. 
 
Considering the presumed difficulty in proving anticompetitive behaviour in the digital 
economy the Commission’s expert group of specials advisors suggested a partial reversal of 
the burden of proof because 
 

“of the innovative and dynamic nature of the digital world, and because its economics are 
not yet completely understood, it is extremely difficult to estimate consumer welfare 
effects of specific practices. Given the concentration tendencies of platforms, and the high 
barriers to entry in some of the markets they dominate, a finding that they restrict the 
ability of other firms to compete either on the platform or for the market in a way which 
is not clearly competition on the merits should trigger a rebuttable presumption of anti-

                                                           

74 Schwab Report, p. 41. 
75 Compare critique of Bitcom, 15.3.2021, https://t1p.de/j3uv, p. 3.  
76 Caffara/Scott Morton, 5.2.2021, https://t1p.de/9fkq; Bitcom, 15.3.2021, 
https://t1p.de/j3uv, p. 4.  
77 BEREC, BOR 21(34), 11.03.2021, p. 4. 
78 Council, Progress Report, 2020/0374/COD), 17.5.2021, no. 23. 
79 Caffara/Scott Morton, 5.2.2021, https://t1p.de/9fkq; Bitcom, 15.3.2021, 
https://t1p.de/j3uv, p. 4. 
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competitiveness. It should be the dominant platform’s responsibility to show that the 
practice at stake brings sufficient compensatory efficiency gains. Given the breadth of the 
presumption, and the fact that our insights into possible countervailing efficiencies are still 
evolving, such efficiency defences should be fully explored by competition agencies and 
courts.”80  

 
However, the DMA goes far beyond such a mere reversal of the burden of proof. By making 
the obligations in Art. 5 and 6 DMA self-executing, the DMA not only reverses the burden 
of proof, but also the “burden of intervention”.81 According to Art. 7 (1) DMA, the 
gatekeepers – not the Commission – have to make sure that the measures are effective in 
achieving the objective of the relevant obligation. Thereby, the DMA establishes a system 
of “legally imposed self-regulation”. If a gatekeeper fails to meet the expectation laid down 
in Art. 7 (1) DMA, the Commission shall not only adopt a non-compliance decision 
according to Art. 25 (1) (a) DMA, and then issue a cease and desist order to ensure future 
compliance. According to Art. 26 (1) (a) DMA the Commission may also impose a fine of 
up to 10 % of the total turnover of the gatekeeper in the preceding financial year. In a case 
of “systematic non-compliance”82 the Commission may even order structural measures 
according to Art. 16 (2) DMA.  
 
Therefore, a designated gatekeeper is in a starting position that resembles an undertaking 
which has received an infringement decision83 or, at least, a statement of objections, but the 
gatekeeper’s position is even weaker. While undertakings in competition law proceeding 
must be heard before the Commission reaches a final decision in order to ensure their right 
to defence, the obligations according Art. 5, 6, 12 and 13 DMA apply by law. There is no 
statement of objections, no mandatory hearing,84 regularly no reasoned decision, and, 
therefore, also no possibility of achieving effective judicial protection.85  
 
Against this backdrop, the gatekeeper is in a very weak position. While it is, in theory, 
possible that a gatekeeper may take measures which fall short of fulfilling the Commission’s 
expectations and, thereby, risk a non-compliance decision according to Art. 25 DMA, it 
seems more likely that a gatekeeper that has several options to comply with Art. 5 and 6 
DMA will chose the option that imposes the lowest risk. A gatekeeper will, therefore, rather 
go beyond what is necessary and proportionate to avoid massive fines (Art. 26 DMA) or 
even divestiture (Art. 16 DMA).86 The Commission, on the other side, is not required to 
assess whether these self-imposed measures are proportionate.87 According to Art. 7 (1) 
DMA the Commission can focus on the question whether “the measures are effective in 
achieving the objective of the relevant obligation”, while recital 35 and the DMA 
Explanatory Memorandum, as we have seen, simply assume the proportionality of self-
imposed measures. The Commission can silently accept the measures without having to 

                                                           

80 Crémer/de Montjoye/Schweitzer, p.71. 
81 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 20. 
82 “Systematic non-compliance” is presumed if the Commission has issued at least three 
decisions according to Art. 25 or 26 DMA against a gatekeeper within a period of five 
years, Art. 16 (3) DMA. 
83 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 32. 
84 Art. 30 DMA underlines the gatekeeper’s or undertaking’s right to be heard and access 
to file, but this applies only before adopting a decision pursuant to Art. 7, 8 (1), 9 (1), 15, 
16, 22, 23, 25, 26 and 27 (2) DMA.  
85 The repercussions on judicial control will be unfolded in greater detail under VI. 1. 
below. 
86 Ibáñez Colomo, 12.3.2021, https://ssrn.com/abstract=3790276, p. 28. 
87 Such obligations only apply if the Commission exceptionally specifies measures by way 
of a decision, see recitals 27 – 29, 33. 
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issue a (commitment) decision. If there is no decision, there is no basis for effective judicial 
control based upon Art. 263 (4) TFEU. 
 
b) Per se rules vs. objective justification 

While the Commission may specify some obligations according to Art. 7 (2) and 18 DMA, 
it cannot waive them completely, even if the gatekeeper can prove in a specific case that 
non-compliance is objectively justified or efficient with regard to competition, innovation 
or consumer welfare.  
 
Recital 9 clearly states that the application of the DMA should not be affected by efficiency 
and objective justification arguments. Recital 10 underlines that the DMA pursues its 
objectives “independently from the actual, likely or presumed effects of the conduct of a 
given gatekeeper covered by this Regulation on competition on a given market.” Recital 23 
stipulates that “any justification on economic grounds seeking to demonstrate efficiencies 
deriving from a specific type of behaviour by the provider of core platform services should 
be discarded”.88 Recital 26 asserts that the conduct of combining end user data from different 
sources would give some undertakings a potential advantage. The Commission, thereby, 
even raises a kind of “efficiency offense”. In short, the DMA seems to challenge gatekeepers 
as such and to put protection and patronage for smaller competitors over the protection of 
competition and consumer welfare.89  
 
Only two very narrow exceptions apply: First, according to Art. 8 (1) DMA, a gatekeeper 
may file a reasoned request, upon which the Commission then “may … exceptionally 
suspend, in whole or in part, a specific obligation laid down in Articles 5 and 6”. But the 
Commission may grant such a suspension only “where the gatekeeper demonstrates that 
compliance with that specific obligation would endanger, due to exceptional circumstances 
beyond the control of the gatekeeper, the economic viability of the operation of the 
gatekeeper in the Union, and only to the extent necessary to address such threat to its 
viability”. Second, according to Art. 9 DMA, the Commission may grant an exception for 
reasons of public interest, but the relevant interests are strictly limited to the protection of 
public morality, public health and public security. Competition, innovation and consumer 
welfare shall not be relevant in this context either. This seems highly questionable. 
 
The lack of an opportunity for an objective justification or an efficiency defence is one of 
the most problematic and most criticised aspects of the Commission’s DMA proposal.90 
Some Member States have suggested introducing defences based on efficiency and objective 
justifications, while others oppose such changes because they fear that this would make the 
enforcement of the DMA more cumbersome, lengthier and less effective.91  
 
As we have seen, most of the obligations in Art. 5 and 6 DMA are based on (often still 
pending) competition law cases. The underlying practices may be suspected of being anti-
competitive, impairing contestability or leading to unfair results, but they are not proven to 
have these effects – not even in the specific competition law cases on which they are based, 
let alone in general. While it seems convincing that preventing users from raising issues with 
any relevant public authority according to Art. 5 (d) DMA should be forbidden per se, it 

                                                           

88 Compare Commission, Impact Assessment Report, SWD (2020) 363 final, Part 1/2, no. 
389. 
89 Compare Zimmer/Göhsl, ZWeR 29, 31, 44. 
90 Cabral et al., 27.4.2021, https://ssrn.com/abstract=3783436, p. 10; Zimmer/Göhsl, 
ZWeR 29, 31 and 53 et seq.; Podszun/Bogartz/Langenstein, EuCML 2021, 60, 61; Bitcom, 
15.3.2021, https://t1p.de/j3uv, p. 3 et seq.  
91 Council, Progress Report, 2020/0374/COD), 17.5.2021, no. 24. 
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seems less clear whether prohibitions of – for example – most favoured nations clauses (Art. 
5 (b) DMA), interoperability requirements (Art. 6 (f) DMA) or data sharing requirements 
(Art. 6 (j) DMA) promote contestability and fairness.  
 
Acknowledging the existing uncertainties and, therefore, the need for tailor-made decisions, 
the German legislator decided to choose a more balanced approach. The obligations and 
prohibitions in the new § 19a (2) ARC, which strongly resemble those in Art. 5 and 6 DMA, 
are rebuttable presumptions and not “carved in stone”. The regulated undertakings can prove 
that their conduct is objectively justified according to § 19a (2) (2) ARC. While even such a 
reversal of the burden of proof raises concerns with regard to the economic freedoms 
protected by Art. 16 and 17 CFR,92 the DMA goes even further by entirely refusing any 
possibility of objective justification.  
 
This approach seems too rigid. EU merger control law – which takes a forward-looking 
perspective and strives for a competitive market structure like the DMA and, at the same 
time, follows a narrow timeframe – could serve as a model with regard to considering 
efficiencies. In the context of merger control, the Commission will only accept efficiencies 
which are merger specific, verifiable and benefit consumers.93 This test could be adapted to 
the DMA to require “practice specific”94 and verifiable efficiencies that must also benefit 
consumers. These efficiencies would just be one factor among others. In EU merger control, 
efficiency arguments have, up to now, never been considered to fully prevail over 
competitive concerns, but they play an important role with regard to the shaping of 
proportionate merger decisions (e. g. with regard to commitments, terms and conditions). 
Considering efficiencies under the DMA could play a similar role and help to shape more 
proportionate measures and avoid errors. This would not open the door to a general “rule of 
reason-style” case-by-case analysis, because a balancing of interests would only come into 
play if the undertakings present sufficiently substantiated and verifiable arguments. The 
burden of proof would still lie with the gatekeepers, who would be “presumed guilty until 
proven innocent”, but the gatekeepers would, at least, be given an opportunity to make use 
of their right to defence.95  
 
 
c) Procedure for further specifying obligations 

According to Art. 7 (2) and 18 DMA, the Commission may open a regulatory dialogue with 
the gatekeepers to further specify obligations (only) pursuant to Art. 6 DMA. According to 
Art. 7 (7) DMA, a gatekeeper may also request to open such a dialogue. This is necessary 
because the self-executing character of the obligations would otherwise leave gatekeepers in 
a situation of great legal uncertainty. For example, it is acknowledged that the FRAND 
requirement to which Art. 6 (1) (j) and (k) DMA point does not refer to a “point” (the one 

                                                           

92 Compare Körber, 20.2.2020, https://ssrn.com/abstract=3543719, p. 49. 
93 For details see guidelines on the assessment of horizontal mergers, OJ C 31/5 of 
5.2.2004, nos. 76 et seq.  
94 Analogue to „merger specific“, “practice specific” could mean that these efficiencies 
cannot be reached by other means than the behaviour that, on its surface, violates Art. 5 or 
6 DMA. 
95 Compare Cabral et al., 27.4.2021, https://ssrn.com/abstract=3783436, p. 11, who 
suggest that the DMA could, at least, allow for an objective justification in the context of a 
request for ex nunc-relief from obligations to which the gatekeepers have to abide until this 
relief is granted.  
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and only price or set of conditions that is FRAND), but rather to a wide range96 of several 
prices or sets of conditions that all might be FRAND.97  
 
However, the DMA’s procedural framework is confusing and partially redundant. The 
“salad of obligations” in Art. 5 and 6 DMA seems to be flanked by a “salad of procedures”. 
On the one hand, Art. 7 and 18 DMA open the door for a “regulatory dialogue” between the 
Commission and the gatekeeper in order to find effective and proportionate solutions with 
regard to the obligations in Art. 6 DMA if the Commission finds the self-imposed measures 
insufficient. The procedure for this regulatory dialogue is left open98 as well as the exact 
nature of a specification decision. The fact that the specification decision is based upon a 
dialogue with the gatekeeper indicates that it should be a commitment decision, but Art. 23 
DMA expressly limits commitment decisions to proceedings under Art. 16 and 25 DMA.99  
On the other hand, according to Art. 25 (1) (a) DMA, the Commission shall adopt a non-
compliance decision where it finds that a gatekeeper does not comply with Art. 5 or 6 DMA. 
The Commission may then negotiate with the gatekeeper to reach a commitments decision 
according to Art. 23 DMA or directly impose a fine according to Art. 26 (1) (a) DMA on the 
gatekeeper for non-compliance with Art. 5 or 6 DMA.  
 
The interaction of the procedures according to Art. 7 and 25 DMA stays unclear. According 
to Art. 7 (3) DMA, Art. 7 (2) DMA “is without prejudice to the powers of the Commission 
under Articles 25, 26 and 27.” This seems to leave room for issuing a non-compliance 
decision according to Art. 25 (1) (a) DMA and for fining a gatekeeper according to Art. 26 
(1) (a) DMA in spite of an ongoing regulatory dialogue under Art. 7 DMA. A regulatory 
dialogue under the Damocles sword of fines would be no dialogue on eye level. While it is 
very unlikely that the Commission would impose a fine in such a situation, legal provisions 
should be clear by themselves without requiring a benevolent interpretation by the 
Commission. Therefore, this ambiguity should be removed either by deleting Art. 7 (3) 
DMA or by revising Art. 26 to clarify that no fines can be imposed on gatekeepers before an 
ongoing procedure according to Art. 7 and 18 DMA has been concluded. 
 
 
d) Suggestions for further improving the DMA 

The Schwab Report does consider up concerns regarding due process or the right to defence. 
To the contrary, Schwab shifts the balance even further in the direction of ease and speed of 
enforcement. The Report suggests shortening the Art. 7 (2) procedure from six to four 
months100 and deleting the commitment procedure laid down in Art. 23 DMA altogether. 
Schwab claims that commitment “decisions do not seem appropriate nor justified given the 
ex ante self-executing nature of the Regulation.”101 In addition, Schwab suggests shortening 
nearly all other the time limits in Art. 3 and Art. 7 DMA.102  
 

                                                           

96 For an example: http://www.fosspatents.com/2013/04/court-determined-frand-rate-
for.html. In this case the patent holder considered license fees of 4 billion US$/year to be 
FRAND while the license seeker offered 1 million US$/year, and a court finally decided 
on about 1.8 million US$/year. See also Commission, 27.2.2008, 37.792, OJ 2009, C 
166/20 – Microsoft. 
97 Commission, 29.11.2017, COM (2017) 712 final, p. 8. Interestingly, the Commission 
underlines the importance of efficiency considerations, which it denies in the DMA. 
98 By contrast to Art. 7 DMA, recitals 29, 33, 58 and 60, at least, mention this dialogue. 
99 This distinction might be relevant with regard to judicial control, see VI. 1. c) below.  
100 Schwab Report, p. 48 
101 Schwab Report, p. 63 et seq. 
102 See footnotes 107 et seq. below. 
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These suggestions point in the wrong direction. Timely intervention to keep up with the 
speed of the digital economy is a valid objective. But while it may (or may not) be true that 
competition law enforcement has often taken too long, it is apparent that the dangers for 
contestability and fairness are not so urgent that a couple of months would make any 
discernible difference. In the classic example of supposedly103 slow ex post competition law 
enforcement – the Google Shopping case – it took the Commission nearly seven years to 
reach a decision,104 while the Schwab Report tries to trim away a few months from a 
procedure that already imposes short deadlines. To shorten the time periods for careful 
investigation and reasoned decision-making would further increase the pressure on the 
gatekeepers and further impair their right to defence without having any discernible merit. 
It would just underline assertions of an extreme urgency that are rather politically motivated 
than supported by the facts.  
 
The DMA certainly needs some improvements, but the modifications should not aim at 
further deepening the imbalance between ease and speed of enforcement and due process. 
Instead, they should aim to create a more balanced system. Insofar the DMA should rather 
follow the tortoise’s level-headed example and not hurry away like the hare. In order to 
address the material and procedural shortcomings of the DMA, the following suggestions 
might be considered. 
 
First, and most importantly, the self-executing nature of Art. 5 and 6 DMA should be 
reconsidered. Following the example of § 19a (2) ARC, enforcement by way of a decision 
should be the rule. This would enable a more balanced approach to ensure proportionality, 
avoid errors and respect the right to defence in administrative procedure as well as before 
the ECJ. Based on the suggestions by BEREC, some clear-cut obligations could be stipulated 
as irrefutable per se rules across all CPS. However, most obligations should only apply to 
gatekeepers in particular CPS and take into consideration the specificities and technicalities 
of these CPS. These obligations should generally be open to a rebuttal based upon justified 
reasons and efficiency arguments, and they should not apply by law, but by way of a 
decision. Insofar, the Commission’s discarded idea of a black list of per se rules and one or 
more grey lists should be revived.105  
 
Second, Art. 6 and 8 of the EU Merger Regulation may serve as a model that could give the 
Commission and the gatekeepers the opportunity to discuss the appropriate measures at eye 
level without slowing down enforcement compared to the proposed DMA procedure. 
According to the current DMA procedure, gatekeepers must notify the Commission within 
three months106 about meeting the criteria of Art. 3 (2) DMA. Following this notification, 
Art. 3 (4) DMA obliges the Commission, in general, to designate them as gatekeepers within 
60 days. If the gatekeeper challenges the designation, a market investigation can take up to 
another five months according to Art. 15 (3) DMA.107 In sum, the gatekeeper designation 
procedure might take up to ten months, or even twelve months if the Commission designates 
a gatekeeper outside the reach of Art. 3 (2) DMA according to Art. 3 (6), 15 (1) DMA. Art. 

                                                           

103 It is questionable, if the Google Shopping case can be generalised. First, the 
Commission was far less experienced with the digital economy. Second, the long duration 
of this case is, in part, due to repeated political intervention that prevented a quicker 
solution by way of a commitment decision. 
104 The formal investigation started on 30.11.2010, the final decision was issued on 
27.6.2017, Commission, 27.6.2017, 39.740 – Google Shopping.  
105 Compare Cabral et al., 27.4.2021, https://ssrn.com/abstract=3783436, p. 10 et seq. 
106 See Art. 3 (3) DMA. The Schwab Report, p. 31 suggests shortening this time limit to 
one month. 
107 The Schwab Report, p. 32, 34 and 55 suggests removing the market investigation in this 
case. 
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3 (8) DMA then obliges the gatekeepers to comply with all obligations in Art. 5 and 6 DMA 
within six months after a core platform service has been included in the Commission’s list 
pursuant to Art. 3 (7) DMA.108 If the Commission – ex office or upon a request based on Art. 
7 (7) DMA – opens an Art. 7 (2) procedure to further specify an Art. 6 obligation, this might 
take another six months.109 In sum, after the DMA comes into force in 2022 or 2023, or 
whenever a new gatekeeper emerges, it could take up to two years, before the measures 
according to Art. 5 and 6 DMA apply.  
 
Taking merger control as a model, the procedure for issuing a decision based upon Art. 5 
and 6 DMA need not take longer. Following the EUMR’s model, the DMA procedure to 
reach a decision on gatekeeper obligations could be divided into two phases.110 For this 
purpose, Art. 23 DMA rather than being deleted as the Schwab Report suggests,111 should 
be extended in order to clearly allow commitment decision at the end of an Art. 7 procedure, 
while fines according to Art. 26 (1) (a) DMA should be expressly excluded at this stage. 
 
Phase I of the Art. 7 procedure would start when the gatekeeper receives the list of CPS 
pursuant to Art. 3 (7) DMA. It is suggested that the gatekeeper then must, within four 
months, submit, a list of measures by which it intends to comply with the obligations 
according to both, Art. 5 and 6 DMA in the manner laid down in Art. 7 (1) DMA.112 This 
time limit may seem short, but the start of phase I will not come as a surprise to designated 
gatekeepers.113 The preceding gatekeeper designation phase in which the service provider 
can start prepare its proposed measures must be considered.114 Then the Commission shall, 
generally within two months, either (1) approve these measures, in whole or in part, by way 
of a binding commitment decision, (2) open phase II, or (3) extend phase I, if it needs more 
information or more time to decide without anticipating the need for a market investigation 
according Art. 18 DMA. The Commission should be entitled to make separate decisions with 
regard to each measure in order to avoid undue delay with regard to unproblematic 
obligations.  
 
Phase II would start with the Commission’s decision to further specify the more problematic 
obligations. In this phase, the procedure would follow Art 7 (2) and 18 DMA. The 
commission would continue its regulatory dialogue with the gatekeeper and should, in 
general, come to a decision within six months. The Commission should be entitled to specify 
obligations in a reasoned non-consensual decision or accept commitments and make them 
binding by way of a commitment decision.  
 
Phase I and II combined would not take longer than the current procedure (up to twelve 
months). Obligations according to Art. 5 DMA could be made binding by a decision in Phase 
I (i. e. even earlier than according to Art. 3 (8) DMA). Obligations according to Art. 6 DMA 
could be specified by decision in phase I or phase II without delay in comparison to the 
current procedure.  

                                                           

108 The Schwab Report, p. 36 suggests shortening this time limit to four months.  
109 The Schwab Report, p. 48 suggests shortening this time limit to four months. 
110 Monti, 22.2.2021, TILEC Discussion Paper No. 2021-04, 
https://ssrn.com/abstract=3797730, p. 7 et seq. 
111 Schwab Report, p. 63 et seq. 
112 This would be the same timespan that the Schwab Report, p. 36 suggests with regard to 
Art. 3 (8) DMA. Monti, 22.2.2021, TILEC Discussion Paper No. 2021-04, 
https://ssrn.com/abstract=3797730, p. 8 suggests a period of three month. 
113 Monti, 22.2.2021, TILEC Discussion Paper No. 2021-04, 
https://ssrn.com/abstract=3797730, p. 8. 
114 Some undertakings, which are likely to be designated gatekeepers, certainly have 
already started to think about measures while the DMA is still being discussed. 
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The Commission would be in a far better position than in regular competition law 
proceedings because the burden of proof would be reversed and the gatekeepers would have 
to make the first step and suggest measures in order to comply with the obligations in Art. 5 
and 6 DMA. Similar to merger control, commitment decisions would be the rule. In addition, 
the Commission could make use of interim measures according to Art. 22 DMA in cases of 
urgency. The scope of Art. 22, which according to Art. 22 (2) DMA is limited to the context 
of non-compliance proceedings pursuant to Art. 25 (1) DMA, could be extend for this 
purpose. Non-compliance investigations and decisions according to Art. 25 and 26 DMA 
may then follow, if the gatekeeper violates an Art. 7 decision.  
 
 
VI. Judicial Review and Private Enforcement 

As we have seen, the self-executing nature of the one size fits all obligations laid down in 
Art. 5 and 6 DMA as well as the DMA’s rigid system of “legally imposed self-regulation” 
do not only raise questions with regard to the principle of proportionality, but also with 
regard to the right to defence and due process. These effects go beyond administrative 
procedure. They are also relevant with regard to judicial control by the ECJ and – possibly 
– private enforcement before national courts. 
 
 
1. Judicial Review by the European Court of Justice 

a) Judicial review of gatekeeper designation  

Gatekeepers are designated by decision according to Art. 3(4) or (6) DMA. Such a decision 
can be challenged before the ECJ by way of an action for annulment to the Court according 
to Art. 263 (4), 256 (1) TFEU. This complaint would offer the ECJ the chance to clarify the 
relevance and accuracy of the presumptions according to Art. 3 (2) DMA as well as the 
requirements for a rebuttal. As we have seen, the relevance of the quantitative thresholds 
should not be overstated. It would, therefore, be false to limit rebuttals to “very exceptional 
cases” as the Commission and the Schwab Report assert. The EJC could clarify these aspects 
by way of a judgement. Nevertheless, it would be helpful for estimating the prospects of the 
case as well as for the interpretation and application of the DMA – not only by the 
Commission and the gatekeepers, but also by the ECJ – if the legal provisions in the DMA 
would be clarified in the first place. This applies to the material requirements for a rebuttal 
as well as with regard to procedural aspects. 
 
 
b) Judicial review of obligations 

According to the current proposal, Art. 5 and 6 DMA are, in principle, self-executing. The 
Commission does not have to formally accept (or even comment on) the measures 
implemented by the gatekeeper. It can simply choose not to open further proceedings 
according to Art. 7, 25 or 26 DMA. In such cases, there would be no formal decision by the 
Commission that a gatekeeper could challenge according to Art. 263 (4) TFEU. In theory, 
gatekeepers could challenge the self-executing legal provisions as such, but the prospect for 
a successful annulment action against a regulatory provision seems extremely narrow. 
Therefore, the self-executing nature of the obligations renders effective judicial control 
practically impossible. On the other hand, enabling judicial control by requiring a formal 
decision to achieve the obligations would not delay the enforcement of Art. 5 and 6 DMA 
because actions brought before the ECJ, according to Art. 278 TFEU do not have a 
suspensory effect, unless the ECJ decides otherwise. 
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c) Judicial review of commitment decisions 

To delete Art. 23 DMA altogether (and, thereby, the possibility of commitment decisions) 
as the Schwab Report suggests,115 would impose more administrative burdens on the 
Commission and incite litigation. This would obviously not be in the Commission’s best 
interest. Encouraging commitment decisions by extending Art. 23 DMA to the Art. 7 
procedure would instead reduce the risk of litigation, because gatekeepers have less reason 
to attack a commitment decision than a non-consensual decision.  
 
However, it should not be concealed that an even more consensual approach (as suggested 
above) would come at a price. The ECJ applies a more relaxed proportionality test to 
commitment decisions than to non-consensual decisions. In this case, the application “of the 
principle of proportionality by the Commission […] is confined to verifying that the 
commitments in question address the concerns it expressed to the undertakings concerned 
and that they have not offered less onerous commitments that also address those concerns 
adequately”,116 while “the Commission is not required itself to seek out less onerous or more 
moderate solutions than the commitments offered to it”.117 In short, if two measures are 
offered, the Commission must resort to the more proportionate one, but it is not obliged to 
search for a third, even more proportionate way to comply with an obligation. 
 
 
2. Private Enforcement of the Obligations in Art. 5 and 6 DMA? 

Finally, while the administrative enforcement of the DMA solely lies with the Commission 
and excludes national authorities, the proposed DMA does not address the question of 
private enforcement. This creates legal insecurity and must be clarified.118 In a Q&A-
document the Commission expresses the view that private actions for damages can be based 
directly on violations of Art. 5 and 6 DMA.119 In the same vein, the Schwab Report suggests 
including “national courts” in the list of public authorities in Art. 5 (d) DMA and recital 
39120 and adding a new recital 77a to the DMA according to which national courts “will have 
an important role in applying this Regulation and should be allowed to ask the Commission 
to transmit to them information or opinions on questions concerning the application of this 
Regulation.”121 In addition, Schwab suggests amending Art. 1 (7) DMA to clarify that not 
only national authorities, but also national courts should not take decisions which would run 
counter to a decision of the Commission under the DMA.122 Finally, Schwab strives to 
underline the gatekeeper’s duty to comply with the obligations in Art. 5 and 6 DMA, by 
adding to Art. 7 (1) DMA that it “shall be the responsibility of the gatekeeper to ensure and 
demonstrate compliance with the obligations laid down in Articles 5 and 6 by design.”123  
 
This latter addition (for which no explanation is given) could be (mis)understood to extend 
the reversal of the burden of proof to private enforcement. The opposite would be correct: It 
should be without question that the burden of proving violations of self-executing 

                                                           

115 Schwab Report, p. 63 et seq. 
116 ECJ, judgment of 29.6.2010, Alrosa, C-441/07 P, ECLI:EU:C:2010:377, no. 41; ECJ, 
judgment of 9.12.2020, Groupe Canal+, C-132/19 P, ECLI:EU:C:2020:1007, no. 105 = 
NZKart 2021, 36. 
117 ECJ, judgment of 29.6.2010, Alrosa, C-441/07 P, ECLI:EU:C:2010:377, no. 60. 
118 Compare Haus/Weusthof, WuW 2021, 318, 324. 
119 Commission, 15.12.2020, 
https://ec.europa.eu/commission/presscorner/detail/en/QANDA_20_2349, p. 3. 
120 Schwab Report, p. 10 and 39. 
121 Schwab Report, p. 25. 
122 Schwab Report, p. 28. 
123 Schwab Report, p. 47. 
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obligations must follow general rules and, therefore, lie with the plaintiff, if private damages 
actions were possible. However, it would generally be a serious mistake in general, to permit 
or even encourage direct private enforcement of the DMA before national courts. This could 
open a Pandora's box. Direct private enforcement could not only damage legal certainty, but 
it would contradict the DMA’s objective to harmonize gatekeeper regulation on EU level. 
The obligations laid down in Art. 6 DMA, in particular, are far from “containing precise 
obligations and prohibitions” as the Commission claims on its Q&A-page. Not even the 
general objectives of “contestability” and “fairness” are clearly defined. 
 
To permit any national court of any Member State to directly apply the obligations in Art. 5 
and 6 DMA, would potentially result in a myriad of diverging – and most likely also 
conflicting – judgments, e. g. with regard to the FRAND conditions according to Art. 6 (1) 
(j) and (k) DMA. Obliging the national courts in Art. 1 (7) DMA not to take decisions which 
would run counter to decisions adopted by the Commission, as the Schwab Report suggests, 
would certainly make sense, if such decisions would exist. However, due to the self-
executing nature of Art. 5 and 6 under the current DMA, there would be no such decisions 
in many, if not most cases.  
 
The competition law idea of private enforcement by civil courts as a “second column” 
besides the administrative enforcement cannot be applied to regulated industries without 
modification. In the 2017 case CTL Logistics, the ECJ had to decide whether civil courts 
should be competent to assess the fairness of regulated railroad fees on the basis of national 
civil law independently from a preceding regulatory decision. The ECJ negated this question 
and underlined that the fairness of a fee that is subject to regulation must first be assessed by 
the competent regulatory authority before – following this decision – a civil court may decide 
about refunds or damages. The ECJ deemed this sequence essential to ensure the 
harmonized, non-discriminatory application of regulatory law.124 While this ECJ reasoning 
may be case specific in its details, the general rule (administrative decision first, then 
possibly private action) should be valid with regard to regulatory measures that are based on 
the DMA as well.  
 
The DMA should, therefore, rather be amended to clarify that Art. 5 and 6 DMA are not 
directly applicable by national courts, e. g. in the context of an action for damages or in 
unfair trading litigation.125 Private enforcement of the DMA should only be possible if the 
Commission has decided first (ensuring proportionality, legal certainty and harmonized 
application across the EU) and if a gatekeeper then disregards this decision to the detriment 
of business users or end users.  
 
Again, the German § 19a (2) ARC could serve as a model. The obligations in § 19a (2) ARC 
are not self-executing. Instead they empower the FCO to issue cease and desist orders based 
upon these provisions. The German legislator expressly underlined that private actions for 
injunctive relief or damages cannot be based directly on a violation of § 19a (2) ARC, but 

                                                           

124 See ECJ, judgment of 9.11.2017, CTL Logistics, C‑489/15, ECLI:EU:C:2017:834, no. 
69 et seq. While the Commission can apply Art. 102 TFEU regardless of regulatory 
measures by national authorities, it is open to question whether the same applies to the 
direct application of Art. 102 TFEU by national courts, see KG, referral decision of 
10.12.2020, 2 U 4/12 Kart NZKart 2021, 54 – Stationspreise = ECJ, pending case C-
721/20 – DB Station & Service; Körber, EuZW 2020, 804. 
125 Compare Leistner, 23.2.2021, https://ssrn.com/abstract=3789041, p. 8 who points out 
that private enforcement based upon provision of national fair-trade laws could be 
possible. 
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only on a violation of a § 19a (2) decision by the FCO, or on violations of directly applicable 
competition law rules like Art. 102 TFEU.126  
 
The problems associated with possible private enforcement of the DMA, yet again, underline 
that the EU would be well advised to abandon the highly problematic concept of self-
executing obligations and make the gatekeeper obligations subject to a mandatory decision 
by the Commission. If the gatekeeper violates such a decision, it would then be subject not 
only to an intervention by the Commission based upon Art. 16, 25, 26 or 27 DMA, but also 
risk private actions for damages. Insofar, private damages actions would stay possible and 
the threat of private enforcement would help ensure compliance with the DMA, but 
regulation and private enforcement would be better balanced. 
 
 
VII. Executive Summary 

1. The Commission’s DMA proposal offers an interesting new concept for an ex ante 
regulation of gatekeeper-operated CPS. However, it contains several unresolved issues 
and shortcomings with regard to legal certainty, proportionality, the right to defence and 
due process. Particularly, the proposal favours ease and speed of enforcement over 
quality of enforcement and due process to a degree that seems imbalanced. The Schwab 
Report’s suggestions would, for the most part, not mitigate this imbalance, but further 
deepen it. 
 

2. The objectives of the DMA as well as its relation to competition law should be clarified. 
The same applies with regard to several other issues, like the measurement of the 
thresholds in Art. 3 (2) DMA, the criteria for rebuttal of a gatekeeper designation or for 
designating emerging gatekeepers, and the exact reach of the obligations in Art. 5, 6, 12 
and 13 DMA. At a minimum, clarifying guidelines should be available when the DMA 
comes into force. 

 
3. The semi-flexible approach for gatekeeper designation in Art. 3 DMA seems preferable 

to more flexible, but less secure solutions like in the German § 19a (1) ARC. The 
gatekeeper presumption in Art. 3 (2) DMA offers some degree of legal certainty and a 
reasonable starting point. To introduce a cross-market criterion, as the Schwab Report 
suggests, would be a step in the right direction. However, quantitative thresholds which 
refer to the size of undertakings are only a rough proxy for gatekeeping. Therefore, Art. 
3 (6) DMA should be adjusted to give presumed gatekeepers a fair and realistic chance 
of a rebuttal and to avoid that size is mistaken for gatekeeping. 

 
4. The obligations laid down in Art. 5 and 6 DMA need to be restructured. As BEREC has 

suggested, some clear-cut obligations may be imposed as irrefutable per se rules across 
all CPS, but this should be the exception, not the rule. Most obligations should only 
apply to gatekeepers in particular CPS and take into consideration the specificities and 
technicalities of these CPS. These obligations should not be self-executing, but further 
specified by way of a decision by the Commission. Furthermore, they should be open 
to a rebuttal based upon justified reasons and efficiency arguments. This would not only 
better respect the gatekeeper’s economic freedoms, but also help to avoid errors to the 
detriment of competition, innovation and consumer welfare. The more balanced 
approach of the new German § 19a (2) ARC could serve as a model.  

 

                                                           

126 See Government Reasoning, 10th Amendment to the ARC, BT-Drucks. 19/23492 of 
19.10.2020, p. 75. 
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5. The DMA procedure needs some adjustments in order to better balance easy, efficient 
and timely enforcement of the DMA with the gatekeepers right to defence and due 
process. The current “salad of procedures” should be sorted and consensual solutions 
should be promoted by extending the commitment procedure to Art. 7 settings. EU 
Merger control could serve as a model for a quick two-step Art. 7 procedure that would 
not take more time than the current DMA procedure, but would improve due process 
and the quality of the final decisions. 

 
6. Requiring a decision by the Commission as a rule, would furthermore improve, if not 

enable, effective judicial control by the ECJ, while it seems virtually impossible to 
challenge self-executing obligations.  

 
7. By contrast, permitting any civil court of a Member State to apply Art. 5 and 6 DMA 

directly would damage legal certainty and contradict the DMA’s objective to harmonize 
the regulation of gatekeepers on EU level. Therefore, it should be clarified that Art. 5 
and 6 DMA are not directly enforceable in private courts. Private enforcement should 
only follow decisions by the Commission. The new § 19a (2) ARC, again, could serve 
as a more balanced and reasonable model in this respect. In any case, if some self-
executing obligations were to be directly applicable by national courts, the burden of 
proof in civil actions must lie with the plaintiff. 

 
8. Ease and speed of enforcement, on the one hand, and the principles of proportionality 

and due process, on the other, must not be adversaries. It is, indeed, possible to strike a 
better balance and to beat the hare without turning the DMA into a tortoise. The DMA 
has not yet found this balance, but there is enough time to make reasonable adjustments. 
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