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ABSTRACT
This paper is focussed on the implementation of the presumption of harm for
cartels, as formulated in art. 17.2 of Directive 2014/104/EU. In most Member
States the overcharge is presumed to be 0% unless proven otherwise. In two
Member States this is 10% and in one it is 20%. These can be considered as
three defaults. Damages litigation may lead to under- or overcompensation.
Achieving full compensation is rather a coincidence. If harm is de facto
substantially lower (higher) than the default, the infringer (victim) has an
incentive to prove the actual level of harm. Different choices regarding the
presumptions of harm imply a difference in the weighing of under- and
overcompensation. A 0% default suggests that preventing overcompensation
is the dominant goal. A 10% default will be more effective than a 0% default
in serving the compensatory function.
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I. Introduction

The Antitrust Damages Directive 2014/104/EU (in the following Direc-
tive) aims to facilitate compensation for victims of EU competition law
infringements.1 The primary goal of the Directive is to ensure that
anyone who has suffered harm caused by an infringement of competition
law by an undertaking or by an association of undertakings can effectively
exercise the right to claim full compensation (art. 1). Full compensation
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shall not lead to overcompensation, whether by means of punitive, mul-
tiple or other types of damages (art. 3.3). In the context of competition
law, in the simplest case in which a cartel directly sells to the (final) con-
sumers, the emerging damage can be split into two components: the over-
charge and the deadweight loss. Whereas legal scholars are mainly
concerned with the first, economists care mostly about the deadweight
loss as it goes beyond redistribution and constitutes a welfare loss to
society. Legal provisions, therefore, focus on the price mark-up that the
cartel causes and where the goal of full compensation has to be
adhered to strictly. The victim is to be put in the situation where he or
she would have been without the cartel – i.e. as if he or she had never
paid the overcharge. The dynamics become more complex but at the
same time more realistic as soon as the distribution chain is enlarged
by intermediate purchasers and questions of pass-on and volume
effects emerge. This paper seeks to call into question the Union legis-
lator’s choice to insert only an abstract presumption that cartels cause
harm into the Directive (art. 17.2) rather than specifying a concrete
amount of damage. While generally avoiding overcompensation, it has
a number of adverse effects. The negative consequences seem to outweigh
the benefits of this choice. The paper first sets out the legal provision and
the freedom the Directive leaves for implementation, and then it con-
cisely presents the economic understanding of cartel damage. Next, the
paper discusses methods for quantifying harm and problematic aspects
when these methods are used in damages litigation. Then, we turn to
the role of presumptions of harm in damages litigation. The occurrence
of under- and overcompensation appears to be unavoidable. Different
choices regarding the presumptions of harm imply a different weighting
of under- and overcompensation. In most Member States the implemen-
tation of the Directive appears to be more concerned with preventing
overcompensation than with realizing full compensation. We will illus-
trate the implications in detail, as well as the incentive effects which
this choice implies for the interaction with the pass-on presumption
and the passing-on defence, in the same way as for contract drafting.

II. The overcharge presumption

Art. 17.2 of the Directive stipulates that it is assumed that cartels cause
harm. So, as with the whole approach of the Directive, the damage assess-
ment is split up into the existence of harm as such and the precise
amount. The infringer shall have the right to rebut that presumption to
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account for situations where the cartel effectively led to no overcharge at
all. This presumption now applies in the whole of the EU. To determine
the precise amount of harm, claimants have the burden of proof and need
to bring evidence to the court. To facilitate the admittedly complex task,
the Directive makes sure that judges are granted the powers to estimate
harm when they are given sufficient leads (art. 17.1) – in this way, the
standard of proof to achieve compensation for the overcharge amount
is lowered. The approach was strongly inspired by German competition
case-law that had a prima facie evidence approach.2 Some Member States
go further than this as highlighted in the report on the implementation of
the Damages Directive as published by the European Commission on 14
December 2020.3 Hungary and Latvia provide for a rebuttable presump-
tion that cartels cause an overcharge of 10% and Romania provides for a
rebuttable presumption that cartels cause an overcharge of 20%.4 While
the new laws in Latvia and Romania are rather recent, Hungary already
introduced the provision before the Directive needed to be implemented.
The Hungarian Competition Act establishes a rebuttable presumption
that hardcore cartels result in a 10% overcharge. This provision had
already been introduced in 2009 in the Hungarian Competition Act.5

Article 88/C: In the course of civil proceedings for any claim conducted
against a party to a restrictive agreement between competitors aimed at
directly or indirectly fixing selling prices, sharing markets or setting

2According to Roman Inderst and Stefan Thomas, Schadensersatz bei Kartellverstößen (2nd edn, Fachme-
dien Otto Schmidt 2018) 455: in German “Anscheinsbeweis”.

3Commission Staff Working Document on the implementation of Directive 2014/104/EU, SWD (2020)
338. Directive 2014/104/EU entered into force on 26 December 2014 and had to be implemented
by the Member States by 27 December 2016. Article 20(1) of the Directive requires the Commission
to review the Directive and to report to the European Parliament and Council by 27 December
2020. The Commission Staff Working Document in the implementation of the Directive was published
on 14 December 2020.

4Commission Staff Working Document on the implementation of Directive 2014/104/EU. One could
question whether the rebuttable presumptions in Hungary, Latvia and Romania are consistent with
the directive. In recital 47 it is stated that “This presumption shall not cover the concrete amount
of harm”. Article 17(2) is, however, silent to this point (Ashton, David (2018), Competition Damages
Actions in the EU, Edward Elgar 189). It was, for instance, also discussed in Germany before implemen-
tation, see the suggestion by Christian Kersting and Nicola Preuß, Umsetzung der Kartellschadensersatz-
richtlinie (2014/104/EU): Ein Gesetzgebungsvorschlag aus der Wissenschaft (Nomos 2015) 56, to
introduce the following formulation: “In der Regel ist bei Zuwiderhandlungen in Form von Kartellen
bei der Schätzung gemäß § 287 der Zivilprozessordnung von einem Schaden in Höhe von mindestens
10% des Wertes der Gegenleistung des Geschädigten auszugehen.” The view did, however, not prevail.
In the UK the Department for Business, Innovation & Skills organized a consultation on private actions
in competition law. See <https://www.gov.uk/government/consultations/private-actions-in-
competition-law-a-consultation-on-options-for-reform>. There was a discussion on whether it is advi-
sable to introduce a rebuttable presumption that the overcharge resulting from cartels is 20%. This
presumption, however, has not been incorporated in UK competition law.

5Tihamér Tóth, ‘The Interaction of Public and Private Enforcement of Competition Law Before and After
the EU Directive – a Hungarian Perspective’ (2016) Yearbook of Antitrust and Regulatory Studies 43.
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production or sales quotas that infringe Article 11 of this Act or Article 81
of the EC Treaty (which is the equivalent of today’s Art. 101 of the Treaty
on the Functioning of the European Union – TFEU), when proving the
extent of the influence that the infringement exercised on the price
applied by the infringer, it shall be presumed, unless the opposite is
proved, that the infringement influenced the price to an extent of 10%.

On 1 November 2017 several amendments of the Latvian Competition
Law entered into force.6 These amendments facilitate the possibility to
claim compensation for damages. Section 21 of the Latvian Competition
law concerns compensation for losses due to infringements of compe-
tition law. This section also contains the rebuttable presumption that
cartels cause a price increase of 10%.

Section 21(3): If the infringement is a cartel agreement, it is presumed
that the infringement has caused damage, as a result of which the price
has been raised by 10%, unless proved otherwise.

On 16 October 2020, the Romanian government published Ordinance
No. 170/2020 on actions for damages in cases of infringement of the pro-
visions of competition law as well as on the amendment of Romanian
Competition Law No. 21/1996. This “Ordinance” provides that cartel
infringements are presumed to cause a price increase of 20%.

Art. 16(2): Infringements in the form of cartels are presumed to cause
damage consisting of an increase in the price of the goods or services
covered by the cartel by 20%. The infringermay rebut such a presumption.

In essence, there is no case law about the Directive yet (even if some
judges make non-authoritative references). In many European Member
States similar, even if arguably slightly less powerful, legal constructions
which assume the existence of an overcharge can already be found in the
case-law that dates back to before the Directive and serves to facilitate the
proof of damage.7 Therefore, examples that are drawn from case-law

6Competition Council of the Republic of Latvia, Injured parties finally have a facilitated position to claim
for compensation for damages. Published 11.10.2017. <https://www.kp.gov.lv/en/article/injured-
parties-finally-have-facilitated-possibility-claim-compensation-damages>.

7German law was already mentioned as an example. Lately the constructions vary between the tra-
ditional “Anscheinsbeweis” (eg BGH judgment of 12.6.2018 – KZR 56/16, NZKart 2018, 315, para. 9)
and a “tatsächliche Vermutung” (judicial presumption) starting with BGH judgment of 11.12.2018 –
KZR 26/17, NJW 2019, 661; other examples include the Netherlands: Rechtbank Oost-Nederland judg-
ment of 16.1.2013, ECLI: NL:RBONE:2013:BZ0403, para 4.27 interpreted as “rechterlijk bewijsvermoe-
den” (judicial presumption of proof) by Rogier Meijer and Erik-Jan Zippro, ‘"Elk nadeel heb z’n
voordeel": (bewijslast)problematiek rondom het passing-onverweer in kartelschadezaken’ (2016)
Markt & Mededinging 220, 226 and Spain: ex re ipsa construction in Juzgado de lo Mercantil N°. 3
de Barcelona judgment of 6.6.2018, ECLI: ES:JMB:2018:228, F.D. para 3.I.ii or Juzgado de lo Mercantil
N°. 1 de Murcia judgment of 27.9.2018, ECLI: ES:JMMU:2018:3255, F.D. para 4 among many others.
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prior to the Directive can also provide some insight into the difficulties
with the abstract approach regarding “an” existence of harm only.

III. Types of harm: overcharge and beyond

In discussions on the quantification of harm caused by infringements of
competition law, one generally makes a distinction between the over-
charge, the passing-on effect, the volume effect and the deadweight
loss. These concepts may be conveniently explained using an example
where a cartel sells products to a direct purchaser who sells products to
the indirect purchasers who are final consumers.8

A cartelist may demand a higher price than would prevail in the
absence of a cartel, the counterfactual price. This price increase
implies a cost increase for the direct purchaser. The overcharge
reflects the extra costs paid by the direct purchaser. The overcharge
may be an overestimation of the harm suffered by the direct purchaser.
This is because the direct purchaser may pass-on part of the cost
increase to the indirect purchasers. This leads to an extra complication:
the price increase tends to lead to a decrease in the quantity bought by
the indirect purchasers. This regularly causes the so-called volume
effect: A loss of profits for the direct purchaser as a consequence of
the decrease in the quantity sold to the indirect purchasers. Finally,
the price increase leads to a so-called deadweight loss: the welfare loss
suffered by the indirect purchasers that would have bought the
product at the price level before the price increase. Figure 1 presents
an overview of the types of harm.

The quantification of overcharge, the passing-on effect, the volume
effect and the deadweight loss can be explained using Figure 2.9 The
demand curve in Figure 2 reflects the demand of the indirect purchasers /
final consumers. They will buy a smaller quantity if the price increases.

In the absence of a cartel, the direct purchaser has to pay C0 per unit to
the supplier and the direct purchaser asks a price of P0 to the indirect pur-
chasers. Hence, the indirect purchasers buy a quantity Q0 and pay a price
of P0 per unit.

In the case of a cartel the direct purchaser has to pay C1 per unit.
Hence, the direct buyer faces a cost increase from C0 to C1. The increase

8RBB Economics, Study on the Passing-on of Overcharges (2016) <https://ec.europa.eu/competition/
publications/reports/KD0216916ENN.pdf>. European Commission (2019), Guidelines for national
courts on how to estimate the share of overcharge which was passed on to the indirect purchaser
2019/C 267/07, OJEU C267.

9Source: Source: RBB Economics (n 8) 10.
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will be partially passed on to the indirect purchasers. The price will
increase from P0 to P1. Consequently, the quantity will decrease from
Q0 to Q1.

Table 1 shows how the types of harm can be computed. The over-
charge is simply the increase in the costs per unit which the direct pur-
chaser has to pay to the cartel (C1–C0) multiplied by the quantity of
products bought by the direct buyer Q1. The passing-on effect is the

Figure 1. Types of harm.

Figure 2. Quantification of harm.
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increase in the price per unit the indirect purchasers have to pay (P1–P0)
multiplied by the quantity of products bought by the indirect purchasers
Q1. The volume effect is the reduction in profit of the direct purchaser,
caused by the fact that indirect purchasers will buy a smaller quantity
in response to the increase in the price from P0 to P1. The profit per
unit was (P0–C0) and the reduction in the quantity is (Q0–Q1).

The harm suffered by the direct purchaser is Area A−Area B + Area
C. Hence, full compensation would require the direct purchaser to be
compensated for this loss. It is important to note that if there is no
pass-on, there will be no volume effect and no deadweight loss (since
P1 = P0 and Q1 =Q0), so the areas B, C and D will be zero. That is, in
the absence of pass-on, the harm suffered by the direct purchaser will
be equal to the overcharge.

In order to compensate victims of infringements of competition law,
the computation of the overcharge is crucial. For our discussion it is con-
venient to start with the assumption that there is no pass-on (or pass-on
is negligible). In the absence of pass-on, there will be no volume effect and
no deadweight loss. Hence, this assumption helps to focus on the over-
charge. We will come back to this assumption later on. Note that in
legal reality, the analysis of overcharges and pass-on tends to be separate
issues. A noteworthy trend in European courts at the moment is that the
pass-on defence is effectively not admitted anywhere due to normative
reasons of adequacy: these are rational apathy of lower levels,10 compli-
cated price calculation mechanisms,11 and the claimant in question is
to be regarded as a final consumer.12 Whereas the Directive might put

Table 1. Computation of types of harm.
Type Area Computation

Overcharge A Q1 × (C1 − C0)
Passing-on effect B Q1 × (P1 − P0)
Volume effect C (Q0 − Q1)× (P0 − C0)

Deadweight loss D
1
2
× (Q0 − Q1)× (P1 − P0)

10LG Dortmund judgment of 27.6.2018–8 O 13/17, BeckRS 2018, 13951, paras 122; LG Frankfurt am Main
judgment of 30.3.2016, 2 06 O 464/14, juris, para 160; OLG München judgment of 8.3.2018 – U 3497/16
Kart, NZKart 2018, 230, para 87, similarly LG Stuttgart judgment of 30.4.2018–45 O 1/17, juris, para 64;
BGH judgment of 28.6.2011 – KZR 75/10, BGHZ 190, 145, para 75; LG Kiel judgment of 18.4.2019 − 6 O
108/18, NZKart 2019, 435; Rechtbank Gelderland judgment of 29.3.2017, ECLI:NL:RBGEL:2017:1724,
paras 4.15.

11LG Berlin judgment of 6.8.2013–16 O 193/11 Kart, NZKart 2014, 37, para 60.
12LG Dortmund judgment of 27.6.2018–8 O 13/17, BeckRS 2018, 13951, paras 111; Juzgado de lo Mer-
cantil N°. 3 de Valencia decision of 17.12.2018, ECLI: ES:JMV:2018:147A, F.D. para 17.
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a hold to some of these rulings, it still leaves a certain scope for national
particularities regarding adequacy considerations or similar as well.13

IV. Quantification of harm

In order to quantify harm in practice, the main challenge is to estimate
the counterfactual price. As Davis and Garcés put it: “Quantifying
damages involves estimating the price that would have occurred absent
the cartel during the period of the cartel. Clearly, the price we need is
not and never will be observable so that the exercise will always rely on
assumptions and a certain degree of speculation.”14

A. Methods

Different methods may be used to estimate the counterfactual price.15

This section presents these methods concisely and indicates the crucial
assumptions that have to be made in applying them.

The first method that may be used, is time-series analysis (sometimes
called “before-and-after analysis”).16 Using time series data, one may
investigate whether and to what extent the end of a cartel led to a drop
in the price. This price drop is an indication of the price increase that
was caused by the cartel. In this way, the price after the cartel ended is
used as the counterfactual price. There are, however, a number of
reasons why this may be problematic. First of all, since competitors of
the cartel are used to relatively high prices, the price may not necessarily
drop to a competitive level. In such a case, time-series analyses would lead
to an under-estimation of the overcharge. If the members of a cartel are
aware of the fact that time series analysis will be used to estimate the

13See recital 11.
14Peter Davis and Eliana Garcés, Quantitative Techniques for Competition and Antitrust Analysis (Princeton
University Press 2010) 352.

15See for instance Theon Van Dijk and Frank Verboven, ‘Quantification of Damages’ (2008) Issues in Com-
petition Law and Policy, ABA Press – Section of Antitrust Law 2331; Oxera, Quantifying Antitrust
Damages: Towards non-Binding Guidance for Courts (2009); Davis and Garcés (n 14); OECD, ‘Quantifi-
cation of Harm to Competition by National Courts and Competition Agencies’ OECD Best Practice
Roundtables in Competition Policy (2011), Marcel Boyer and Rachidi Kotchoni, ‘The Econometrics of
Cartel Overcharges’ Cirano working paper 20113-35 <https://depot.erudit.org/bitstream/003444dd/
1/2011s-35.pdf>; European Commission (2013), Practical guide on quantifying harm in actions for
damages based on breaches of Article 101 or 102 of the Treaty on the Functioning of the European
Union, staff working document. Frank Maier-Rigaud and Ulrich Schwalbe, ‘Quantification of Antitrust
Damages’ in David Ashton and David Henry (eds), Competition Damages Actions in the EU: Law and
Practice (Edward Elgar 2013) 401–65.

16Looking at the prices before and after the cartel on the same market is a technique that is used by
European courts, see European Commission, Practical guidance 2013, p. 16 with further references.
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overcharge, they will have an incentive to keep the price as high as poss-
ible. On the other hand, the end of a cartel may lead to a price war and
extremely low prices. In such a case the use of time-series analysis would
lead to the overestimation of the overcharge.

The second method is cross-section analysis. Here the basic idea is to
compare the price in a cartelized market with the prices in a similar non-
cartelized market, controlling for other factors that may influence the
price.17 Such a cross-section analysis is based on data relating to
different markets in one specific period. The data may refer to one
specific product in different geographical markets or to comparable
product markets. Clearly, the selection of “similar markets” is crucial
here. If the conditions in these markets really are similar, the conditions
are such that one would also expect cartels in these markets. Hence, the
counterfactual price in these markets would also be the cartel price. Con-
sequently, this approach could lead to an under-estimation of damages.

The thirdmethod is the difference-in-difference method. The basic idea is
to compare the price-movements in the cartelized market with the price-
movements in one or more comparable non-cartelized markets. The differ-
ence-in-difference method can be considered a combination of time-series
and cross-sectional analysis. Applying this method requires time-series data
regarding the cartelized market and a comparable non-cartelized market.
What is crucial is the so-called parallel trend assumption. The counterfactual
price isassumedtodevelop inparallelwith theprice in thecomparablemarket.
Thedifferencebetween the factual price in the cartelizedmarket and the coun-
terfactual price, is assumed to be the price increase caused by the cartel. In
order to control for factors that may influence price developments, one may
incorporate additional explanatory variables in a regression. In this way, it
is possible to get a more precise estimation of the impact of the cartel.

The fourth method is based on financial analysis. A straightforward
way to estimate the counterfactual prices would be to collect information
on variable costs and add a margin that corresponds to the margin in
comparable markets. Clearly, the crucial choices concern the relevant
cost concept and the comparable market.

The fifth method is the use of simulation models. Using this method,
the counterfactual price is generated using simulation models from the

17There seems to be a preference for such a ‘Vergleichsmarktmethode’ with German judges, see BGH
Decision of 19.6.2007 – KRB 12/07, BGHSt 52, 1. Leitsatz; Inderst and Thomas (n 2) 9: there seems
to be a preference for a geographic or temporal comparison; however, also cost based comparisons
and other methods can be accepted, see BGH, Decision of 9.10.2018 KRB 51/16 – OLG Düsseldorf
with further references; European Commission, Practical guidance 2013, p. 16.
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industrial organization literature. Depending on the circumstances, typi-
cally Cournot competition or Bertrand competition will be assumed.
Assuming perfect competition will generally lead to an overestimation
of the overcharge. Using simulation models may be a good alternative
in the absence of empirical data regarding a comparable geographic or
product market.

In principle all methods are valid ways to estimate a counterfactual
price that may be used for the quantification of damages. All methods,
however, inevitably make use of assumptions. These assumptions are
open to debate and this may play a role in damage litigation. Parties
can be expected to make strategic assumptions leading to preferred
results. Furthermore, it may not be clear which methods will be con-
sidered acceptable by judges. The claimant and defendant sides may
find different methods attractive and the court could involve a court-
appointed expert in the context of which again a selection of the
method would need to be made. This behaviour leads to an inherent
difficulty for establishing the true harm. Simulation models, for instance,
could be considered to be “too theoretical”. A potential problem is that
the outcomes of simulations tend to be very sensitive to assumptions
regarding the type of competitive behaviour.18 Hence, using simulation
models to underpin damages claims may be a risky strategy. Anticipating
what the judges will do is difficult: In a recent judgment by the court of
Amsterdam in the trucks cartel, the court relied heavily on a party report
that provided a new theory of harm.19 Thus, the court at first sight was
not shy to engage with a new, and not mainstream, economic theory.
The empirical reality presented overall shows that proof/quantification
of cartel damage is a highly cumbersome element of cartel litigation.

B. Overview of empirical findings

Researchers have investigated if there is such a thing as a typical amount
of an overcharge that a cartel leads to. These endeavours are largely
carried out by way of different fine-tuning of a data set on cartel over-
charges provided by Connor/Lande. In their original study they report
a median of 20% and show that the overcharge varies largely.20 A

18Anna Maria Doose, ‘Methods for Calculating Cartel Damages: A Survey’ (2014) 12 Zeitschrift für Wett-
bewerbsrecht 282 296.

19Rechtbank Amsterdam, judgment of 12.5.2021, ECLI:NL:RBAMS:2021:2391.
20John M Connor and Robert H Lande, ‘Cartel Overcharges and Optimal Cartel Fines’ in SW Waller (ed),
Issues in Competition Law and Policy, Vol 3 (American Bar Association 2008), ABA Section of Antitrust
Law their first analysis that has been fine-tuned by them and others since.
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report that is authoritative in the context of the preparatory documents
for the Directive is the Oxera study.21 Its findings are reproduced in
Figure 3. They report a median of 18%. Figure 3 shows the variation of
the overcharge and also that some cartels (7%) do not cause any over-
charge. The range with the greatest number of observations is 10–20%.

Whereas other researchers have sought to improve the selection of
observations that they included in their analyses (e.g. accounting for
biases), their message remains roughly the same22: There is no such
thing as a typical overcharge amount.

C. Estimations in practice

The basis of the empirical findings just presented are in essence actual
decisions and judgments on overcharges. Also in the current legal
reality new judgments are being produced. There is, in particular, a
recent trend in Spanish jurisprudence to act autonomously with a
view to estimating the amount of the overcharge.23 Spanish courts
have undertaken quite a number of quantifications of overcharges,
with in fact quite varying results of their estimations: In the truck
cartel follow-on litigation among others the court in Valencia – 5%24;
in Bilbao – 15%25; a different chamber in yet again Valencia – 10%26;
the court in Pontevedra – 9%27; a more recent judgment again from
Valencia – 16.35% or 18.67%.28 It is remarkable that the judges partly

21Oxera (n 15) 91.
22John M Connor and Yuliya Bolotova, ‘A Meta-Analysis of Cartel Overcharges’ (2006) 24 International
Journal of Industrial Organization 1109: median of 16%; Yuliya V Bolotova, ‘Cartel Overcharges: An
Empirical Analysis’ (2009) 70 Journal of Economic Behavior & Organization 321: median of 20%;
Marcel Boyer and Rachidi Kotchoni, How Much do cartel overcharge?, Cirano working paper 2015s-
37 <https://www.cirano.qc.ca/files/publications/2015s-37.pdf>: a median of 13.8%; Marcel Boyer
and Rachidi Kotchoni, ‘The Econometrics of Cartel Overcharges’ Cirano working paper 20113-35
<https://depot.erudit.org/bitstream/003444dd/1/2011s-35.pdf>: a median of 12.3%; John M Connor,
Price-Fixing Overcharges: Revised 3rd Edition, Working Paper (2014) 51f., 58f.: a median of 19%;
Florian Smuda, ‘Cartel Overcharges and the Deterrent Effect of EU Competition Law’ (2014) 10
Journal of Competition Law & Economics 63, 69: median of 18.37% (only for European cartels). All
medians are expressed as an overcharge percentage of the cartelized price.

23As mentioned already prior to implementing the Directive Spanish law were aware of some legal insti-
tutions to facilitate the finding of an existence of harm.

24Juzgado de lo Mercantil N°. 3 de Valencia judgment of 20.2.2019, ECLI: ES:JMV:2019:34, F.D. paras 2.18,
7.91.

25Juzgado de lo Mercantil N°. 1 de Bilbao judgment of 3.4.2019, ECLI: ES:JMBI:2019:547, F.D. para 5.
26Juzgado de lo Mercantil N°. 3 de Valencia judgment of 15.5.2019, ECLI: ES:JMV:2019:510.
27Juzgado de lo Mercantil N°. 1 de Pontevedra judgment of 10.9.2019, ECLI: ES:JMPO:2019:976, F.D.
para 4.

28Juzgado de lo Mercantil N°. 3 de Valencia judgment of 30.12.2019, ECLI: ES:JMV:2019:1265, F.D. para 69;
a similar development might be initiated in Germany by a very recent judgment by LG Dortmund that
did quantify the first overcharge percentage in the railway cartel with 15%, see LG Dortmund judg-
ment of 30.9.2020–8 O 115/14 (Kart), paras 114.
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embark upon few leads only and act rather independently. An argument
put forward is that the difficulties of bringing forward evidence should
not lead to the claimant’s compensation claim failing. However, a
salient point is that without an anchor in the form of a number put
to the presumption of harm, different first instance judgments (partly
upheld by the appeal courts29) come to quite a variety of outcomes
for harm caused by the very same cartel.30 One argument the judges
use to justify their numbers is, not least, the unavoidable inaccuracy
of economic calculation methods.31 This complication was substan-
tiated in section IV.A. However, the section was not meant to pave
the way for totally arbitrary decisions.

Figure 3. Distribution of cartel overcharges. Source: Oxera (n 15), 91.

29Approving of 5%, see Audiencia Provincial de Valencia judgment of 16.12.2019, ECLI: ES:
APV:2019:4152, F.D. para 10 with further references and Audiencia Provincial de Valencia judgment
of 16.12.2019, ECLI: ES:APV:2019:4151, F.D. para 11. In total there are currently over 1200 first instance
court judgments and over 250 appeal court judgments, see Francisco Marcos (2021), Estadísticas sobre
acciones de daños causados por el cártel de fabricantes de camiones, Almacen de Derecho, <https://
almacendederecho.org/estadisticas-sobre-acciones-de-danos-causados-por-el-cartel-de-fabricantes-
de-camiones>.

30For details on the analysis of their arguments, see Franziska Weber, Der Kartellschaden – eine rechtsver-
gleichende und rechtsökonomische Untersuchung unter besonderer Berücksichtigung der Mengeneffekte
entlang einer Kartellabsatzkette (Mohr Siebeck, forthcoming 2021).

31In the context of pass-on: Juzgado de lo Mercantil N°. 3 de Valencia judgment of 30.12.2019, ECLI: ES:
JMV:2019:1265, F. D. para 67 (iii).
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V. Damages litigation

Cartel damages claims generally are follow-on damages claims. If the
Competition Authority proved the existence of a cartel, claimants are
relieved of proving this element. A rebuttable presumption that the
cartel caused an overcharge of X% alleviates their task even more. In
terms of the standard economic model of litigation, this presumption
clearly improves the position of the “victim”. Legal costs will be
reduced and the victim’s probability of success in a trial will increase.

A. Economics of litigation

Economic models of litigation suggest that both a reduction in legal costs
and an increase in the probability that a plaintiff will prevail in court, can
result in credible threats to bring a suit. The line of reasoning is as
follows.32 Assume that a cartel has caused harm to a victim. The victim
claims compensation and considers going to court. The victim has a sub-
jective probability of winning the case. If the victim wins, he will receive
damages. If the victim loses, he will have to bear the legal costs. The
victim can credibly threaten to bring suit if, and only if, the expected net
benefit of litigation is positive. If the victim can credibly threaten to
bring suit, the cartel must face the possibility of a trial. The cartel’s expected
cost of litigation depends on the subjective probability of losing the case,
the amount of damages payable and legal costs. If the victim can credibly
threaten to bring suit, the cartel may either make a settlement offer that is
acceptable for the victim or the cartel takes the risk of losing in court. Econ-
omic models of litigation lead to the conclusion that the cartel will fully
compensate the victim if, and only if, both the cartel and the victim are
convinced that the victim will prevail in a trial.33

32Seminal papers are William M Landes, ‘An Economic Analysis of the Courts’ (1971) 14 Journal of Law
and Economics 61–107; John P Gould, ‘The Economics of Legal Conflicts’ (1973) 2 Journal of Legal
Studies 279–300; Richard A Posner, ‘An Economic Approach to Legal Procedure and Judicial Adminis-
tration’ (1973) 2 Journal of Legal Studies 399–458. For a recent overview: Bruce Kobayashi, ‘Economics
of Litigation’ in Francesco Parisi (ed), The Oxford Handbook of Law and Economics, Volume 3: Public Law
and Legal Institutions (Oxford University Press 2017).

33Slightly more formal: Assume cartel K has caused harm H, H > 0, to victim V. V’s subjective probability of
success in a trial is given by PV, 0≤ PV≤ 1. Total legal costs are given by C, C > 0. Then, V’s expected net
benefit of litigation, is equal to LV = PVH− (1− PV)C. The victim can credibly threaten to bring suit if
and only if LV > 0. Let the cartel’s subjective probability of success in a trial be equal to PK, 0≤ PK≤ 1.
When K prevails, he will be exempt from paying damages and his legal costs will be reimbursed by V.
But when he loses, he has to compensate V for his harm H and for his legal costs; moreover, he has
to bear his own legal costs. Consequently, K’s expected cost of litigation, is equal to LK = (1− PK)(H +
C ). If LV > 0 and LV > LK the dispute will end up in court. If LV > 0 and LK > LV the cartel will make a settle-
ment offer that is acceptable for the victim. It can easily be shown that the cartel will fully compensate
harm if and only if PV = 1 and PK= 0.
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B. Implications of a rebuttable presumption of harm

Applying this line of reasoning to follow-on damages claims, the intro-
duction of a rebuttable presumption that a cartel leads to a specified over-
charge generates an increase in the probability that the victim will prevail
and that there will be a reduction in legal costs. Hence, this is helpful in
improving compensation in the light of the outlined empirical challenges
regarding its true value.

As explained in the introduction, a presumption now applies in the
whole of the EU. There is, however, a crucial difference between
Hungary, Latvia, and Romania on the one hand and the other Member
States on the other. In the latter, there is a presumption of harm but it
does not specify any amount. Therefore, the victims still have to
provide evidence of the quantity of harm in every case. Without proof
of the amount of harm, harm is in fact assumed to be zero. The use of
an abstract presumption of harm does not mean that the judge estimating
the damage is obliged to come to a positive amount. If sufficient leads to
carry out a valid estimation of the actual amount are not given, the result
can nevertheless be zero. Judges do not have a duty to estimate in all situ-
ations. As discussed above, providing proof of the quantity of harm may
be costly and the proof will not always be unambiguous. Consequently,
cartel damages claims may still lead to “negative expected value suits”.
In these cases, victims cannot credibly threaten to bring suit. And the
cartel members will not be ordered to make damage payments.

At this point, the quantified presumptions in Hungary, Latvia and
Romania can lead to substantially different outcomes.

Consider the case where a cartel agreement is presumed to result in a
price increase of 10%, unless proved otherwise. In this case the custo-
mer of the cartel may claim this 10% price increase, without providing
proof of the quantity of harm. Claiming the “default” will require low
legal costs and will have a high probability of success. Essentially, if a
customer bought a product of the cartel, it is assumed that this customer
paid an overcharge of 10%. So, this customer can simply claim 10%.
More generally, in such a situation victims may credibly threaten to
bring suit. Furthermore, if the victim has a high probability of
winning the case and the injurer has a low probability of winning the
case, a dispute tends to result in a settlement. This settlement will be
approximately equal to the default.

The situation will change if actual harm is substantially higher or lower
than the default.
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. If actual harm is substantially higher than the default, the victim may
claim higher damages. This, however, would imply higher legal costs
and a lower probability of success for the victim.34 It is only when
actual harm is “high enough” that such a claim yields a positive
expected net benefit.

. If actual harm is substantially lower than the default, the injurer may
try to rebut the assumed level of harm. Given that the information
about the quantity of the overcharge is generally in the hands of the
infringer, he does stand a chance of succeeding. The problem is,
however, that the probability that an infringer can convincingly
show that actual harm is smaller than the default – is smaller than
1. Furthermore, the legal costs may be substantial. This implies that
the expected net benefit of an attempt to rebut the presumption may
be negative. In such a case, the injurer may be better off by simply
paying the default. It is only when actual harm is substantially lower
than the default that an attempt to rebut the presumption yields a posi-
tive expected net benefit.

Hence, the infringer may try to rebut the presumption that harm is
equal to the default for “low” levels of harm, the infringer may pay
damages equal to the default if actual harm is “approximately equal to”
the default, and the victim may claim larger damages when actual
harm is substantially higher than the default. This is summarized in
Figure 4.

VI. Under- and overcompensation

The rebuttable presumptions can be considered default rules. There are
three levels of defaults throughout the European Union: Harm is pre-
sumed to be 20%, 10%, or 0% unless proven otherwise. The choice of a
default influences the occurrence of under- and overcompensation.

Consider, for instance, the Hungarian case. In this case there is the
rebuttable presumption that a cartel causes harm consisting of an
increase in the price of the goods or services covered by the cartel by
10%. Using the methods discussed above, the cartel may try to show
that actual harm is lower than 10%. And victims may try to show that
actual harm is larger than 10%.

34Extra complication: there may be a large number of victims who individually suffered a limited amount
of harm.
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Figure 4 indicates when under- or overcompensation can be expected.

. If actual harm is “slightly lower” than 10% an infringer does not have
an incentive to rebut the presumption. Hence, the infringer has an
incentive to pay damages of (approximately) 10%. This implies that
there will be overcompensation: the damage payment will be larger
than the actual harm.

. If actual harm is “substantially lower” than 10% an infringer has an
incentive to rebut the presumption. Such a situation may end in a
settlement with damage payments between actual harm and the
default.

. If actual harm is “slightly higher” than 10% the victim does not have an
incentive to claim damages larger than the default. This implies that
there will be undercompensation.

. If actual harm is “substantially higher” than 10% the victim has an
incentive to claim damages larger than the default. Such a situation
may end in a settlement with damage payments between actual
harm and the default.

. If actual harm is equal to the default, full compensation will be
achieved. In some sense, the realization of full compensation is
merely coincidental.

A numerical example may illustrate the line of reasoning. Consider a
direct purchaser that bought 1 billion products of a cartel. Assume that
the counterfactual price is 100 and that there is no pass-on. The over-
charge depends on the price increase caused by the cartel. If the price
increase is 10%, the overcharge is 10 billion. The horizontal axis in
Figure 5 shows different levels of harm (interpreted as the overcharge).

Figure 4. Implications of a rebuttable presumption of harm.
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The vertical axis shows the compensation received by the direct purcha-
ser. The red line reflects “full compensation”.

Consider the case with a 10% default. If actual harm is “substantially
higher” than the default the victim has an incentive to claim damages
larger than the default. Assume, for the sake of illustration, that both
the victim and the infringer believe that the victim has 50% chance of
proving the actual level of harm. And assume the legal costs are 2
billion. Based on the economic model of litigation presented in section
V.A, it can be shown that the victim can credibly threaten to bring suit
if harm is larger than 12 billion. In that case, the victim and the infringer
will agree on a settlement amount between the default and actual harm.
This is shown as “CompH” in Figure 5. Similarly, for levels of harm lower
than 8 billion, the victim and the infringer will agree on a settlement
amount between the default and actual harm. This is shown as
“CompL”. For levels of harm between 8 and 12 billion, compensation
will be equal to the default, “CompD”.

The blue area in Figure 5 represents “overcompensation”; the red area
represents “undercompensation”. A lower default leads to a decrease in
the blue area and an increase in the red area. The choice of a default
implies a weighing of under- and overcompensation. For a 0% default
the blue area disappears. That is: a 0% default avoids overcompensation.
By the same token: if a cartel caused harm a 0% default will never lead to
full compensation.

Figure 5. Under- and overcompensation.
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The choice of the default influences the occurrence of under- and over-
compensation. In general: an increase in the default will lead to an
increase in the potential for overcompensation and a decrease in under-
compensation. In that sense, the choice of a default requires the balancing
of under- and overcompensation.

Looking at the distribution of overcharges reported in Figure 3, a
default in the range of 10% appears to be a serious candidate for a
default rule.35 The distribution of overcharges is such that a rather
small percentage of the overcharges is below 10%. Hence, if the
default is 10% and infringers actually do pay damages of 10%, the frac-
tion of cases where there will be overcompensation is low. Further-
more, the extent of overcompensation will be low. In some sense, the
occurrence of some overcompensation is the price of realizing approxi-
mately full compensation for a larger fraction of victims. Of course,
given the distribution shown in Figure 3, a default of 15% would also
be defensible. This depends on the weighing of under- and overcom-
pensation. A 0% default suggests that preventing overcompensation
is the dominant goal.

VII. Adding complexity

In the preceding section we focused on the implications of the presump-
tion of harm for compensation in the simplified world where a cartel only
led to an overcharge. However, a cartel typically does not only lead to an
overcharge as exemplified by section II.

A. Pass-on, volume effects & deadweight-loss

Effectively, pass-on is a typical reaction of market participants.36 The
Directive considers pass-on in its Art. 14 (2) that sets out the conditions
by which in longer supply chains the indirect purchasers can profit from a
presumption of pass-on, namely, where

35One could argue that the distribution of overcharges presented in Figure 3 is biased, since damages
claims are generally follow-on damages claims and Competition Authorities can be assumed to focus
on cartels with substantial overcharges. Hence, cartels with low overcharges will be under represented
in the sample. For our purpose, this is however the relevant sample. Precisely because damages claims
generally are follow-on damages claims this is the relevant sample if one wants to select an appropri-
ate default.

36See for more details RBB Economics (2014), ‘Cost Pass-Through: Theory, Measurement, and Potential
Policy Implications’, a Report Prepared for the Office of Fair Trading (RBB Economics 2014 Report) 17,
starting on p. 122 also re empirical research; Commission, Guidelines 2019.
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(a) the defendant has committed an infringement of competition law;
(b) the infringement of competition law has resulted in an overcharge

for the direct purchaser of the defendant; and
(c) the indirect purchaser has purchased the goods or services that were

the object of the infringement of competition law, or has purchased
goods or services derived from or containing them.

For condition (b) it should have an effect if a number is put for the pre-
sumption of the cartel overcharge. Here, the two presumptions are inter-
related and depend on each other. So if the presumption of harm
stipulated a specific amount, this would also be a “baseline” for action
taken by lower levels of the supply chain.

The interpretation of the value of the presumption of pass-on
varies. In the text of the Directive there is once more no number
given to the presumption. It is notable though that some scholars
interpreted art. 14.2 of the Directive in such a way that it would
refer to full pass-on.37 For the “passed on overcharge” this would
have meant a 100% default, which is a view that does not prevail.
The information source of the pass-on presumption is the amount
of the overcharge, and it does not matter if it is established by e.g. a
10% default rule or by the courts. The percentage of actual pass-on
needs to be established by the courts. Again, we see only an abstract
presumption of the existence of pass-on as such, which represents
once more a 0% default rule. Proof of the amount has to be provided
by the claimants at lower levels in the supply chain (previous proceed-
ings might come in useful). Again, the defendant needs information to
rebut the presumption. This time, this information is not typically in
the hands of the defendant though but disclosure rules may apply.38

Note, that this is the use of pass-on as a sword. In case the defendant
refers to the same dynamic as a shield in the context of the passing-on
defence (see art. 13) no presumption applies. This is odd given that it

37Christian Kersting, ‘Kartellschadensersatzrecht nach der 9. GWB-Novelle’ (2017) Versicherungsrecht
581, 587; Christian Kersting, ‘Kartellschadensersatz: Haftungstatbestand – Bindungswirkung – Scha-
densabwälzung’ in Kersting/Podszun (eds), Die 9. GWB-Novelle (C.H. Beck 2017) 161; Elena Cristina
Tudor, ‘La regla del comprador indirecto en la aplicación privada del Derecho de la Competencia’
(2018) 1 Revista de Derecho Privado 33, 45.

38Effectively, the information on pass-on is not typically in the hands of the defendant; however, see
Comments on the European Commission’s draft guidelines on the pass-on of overcharges in response
to consultation on draft guidelines for national courts 4 October 2018 Oxera Consulting LLP, S. 11: “It
might be hoped that a firm would be intimately familiar with its own-price elasticities, the cross-price
elasticities with respect to competing products, and how these factors evolve over time. But as com-
petition lawyers and economists know well from merger cases, this is rarely true.”
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concerns the exact same damage part and some countries also expli-
citly call it a regular business practice.39

As section II showed this is not where the story ends. Pass-on is
intrinsically linked with the volume effect.40 Its quantification
depends on a large number of factors and is regarded as a major chal-
lenge.41 There are only very exceptional circumstances where there is
no volume effect due to pass-on: Imagine that, hypothetically speak-
ing, despite pass-on no reduction in demand occurred (i.e. completely
price inelastic demand). Secondly, the lack of a profit margin in the
counterfactual scenario excludes a volume effect as well.42 Apart
from that scenario, this component has to be taken into consideration
as well. Otherwise reducing the overcharge amount by the passed-on
amount will lead to undercompensation. It is once again the claimant
that carries the burden of proof regarding the volume effect. The
implications are numerous and go beyond this paper. The incentives
to claim it depend on how much the claimants have passed on and
how likely it is that the passed-on amount is deducted in litigation
(e.g. by way of the passing-on defence). Possibly the whole overcharge
was passed on and the volume effect is the only remaining damage
components. The incentives to sue also depend on the ease with
which the component can be claimed.43 In this regard it is noteworthy
that the legal literature is divided as to whether the presumption in art.
17.2 of the Directive also encompasses the volume effect. The more
recent guidance by the European Commission specifically sets out
the strengths and weaknesses of the different methods to calculate
pass-on and the volume effect.44 There is a certain overlap with the
techniques as outlined above. Note that the quantification of the
volume effect is particularly challenging.

As is clear from Figure 2, if there is pass-on and a volume effect, there
will also be a deadweight loss: the welfare loss suffered by the indirect
purchasers that would have bought the product at the price level before
the price increase. Claiming compensation for the deadweight loss, is
hardly possible.

39Eg Spain Art. 79 [1] LDC.
40European Commission, Practical Guidelines 2013, p. 52.
41Inderst and Thomas (n 2) 456.
42Inderst and Thomas (n 2) 441.
43Critical that the current system sets the good incentives: Franziska Weber, ‘The Volume Effect in Cartel
Cases – a Special Challenge for Damage Quantification?’ (2020) Journal of Antitrust Enforcement 1.

44Communication from the Commission – Guidelines for national courts on how to estimate the share of
overcharge which was passed on to the indirect purchaser C/2019/4899, OJ C 267, 9.8.2019, pp. 4–43.
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B. Interaction with liquidated damages clause

Wherever Member States were reluctant to give the presumption of the
overcharge a number, it can be asked whether they have developed sub-
stitute approaches in the light of the basically unsurmountable challenges
with a view to providing conclusive evidence. To this end a development
in Germany can be reported that happened in the shadow of the
“Anscheinsbeweis” approach. One can observe the use of liquidated
damages clauses. Practitioners regard it as recommendable to include
such a clause during contract negotiations. It is a strategy that dates
back to before the Directive.45 Different courts have accepted such a
clause.46 One case was litigated before LG Stuttgart. The liquidated
damages clause formed part of the standard contract and amounted to
15%.47 It was held not to exceed the amount of damage that can typically
be expected.48 In the light of the mentioned Oxera-Study, and the Prac-
tical guidance (2013),49 that contain higher medians, 15% is regarded as
reasonable, not least in the light of the preventive function of compen-
sation claims. Importantly, the defendant was granted the explicit possi-
bility to prove that the actual harm was lower than the stipulated
amount.50 The court stressed the importance of this element. Germany’s
highest court, the Bundesgerichtshof (BGH), has passed a rather recent
judgment containing some guiding principles about liquidated
damages clauses in competition law in the context of the railway
cartel.51 The clause in question once more formed part of the contract’s
standard clauses and stipulated the amount of 5%. The court established
and reinforced important principles: Being a standard contract term the
clause may not put the contract partner at a disproportionate

45There are some high risk markets, see Isabel Oest/Berndt Hess/Kim-Simone Janutta ‘Kartellschadenser-
satz in Deutschland und Großbritannien: Strategische Überlegungen aus Kläger- und Beklagtensicht’
(2017) 10 Corporate Compliance Zeitschrift 273, 274; in general Wulf-Henning Roth, in: FFM-KOM,
GWB, 93. Lieferung 4.2019, § 33a, paras 153; Thomas Lübbig, in: Münchener Kommentar zum Wettbe-
werbsrecht, 32020, § 33a, para 38 with further references; Lena Hornkohl, ‘Pauschalierte Schadenser-
satzklauseln zur Überwindung von Beweisnöten – die Kartellschadensersatzrichtlinie und Probleme
ihrer Umsetzung’ (2018) 15 Zeitschrift für das Privatrecht der Europäischen Union 44, 46ff.: expecting
an increase after the implementation of the Directive; Jens-Uwe Franck, in: Immenga/Mestmäcker,
62020, GWB, § 33a, paras 116 with further references.

46LG Stuttgart judgment of 19.7.2018–30 O 33/17, juris, para 115; LG Dortmund judgment of 21.12.2016–
8 O 90/14 (Kart), WuW 2017, 98, para 56, 144ff.; Thüringer OLG judgment of 22.2.2017–2 U 583/15
(Kart), juris, paras 81; LG Hannover judgment of 18.12.2017–18 O 8/17, WuW 2018, 101.

47LG Stuttgart judgment of 19.7.2018–30 O 33/17, juris, para 115.
48LG Stuttgart judgment of 19.7.2018–30 O 33/17, juris, para 117f.
49European Commission, Practical guidance 2013.
50LG Stuttgart judgment of 19.7.2018–30 O 33/17, juris, para 116.
51BGH judgment of 10.2.2021 – KZR 63/18, juris.
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disadvantage.52 The interpretation of the clause has to be done in the light
of an average business partner.53 Even if not directly applicable for the
B2B context, the black list intended for B2C contracts is a source of inspi-
ration: Along these lines the stipulated amount may not surmount the
typical amount and the contract partner must have the explicitly
acknowledged opportunity to show that there was no harm or that
harm was considerably lower than the lump-sum. This is also applicable
for the B2B context, however, the opportunity to rebut does not have to
be explicitly permitted but it may at the same time not be excluded. The
court also considered the particularities of cartel damage claims and with
that the important role of a liquidated damages clause to rationalize the
time and money invested in litigation.54 It acknowledges that at the time
of drafting the clause, the drafting party has no way of knowing future
harm with sufficient certainty. It must suffice to refer to general economic
research into the cartel overcharges.55 The court regards it as natural that
every % chosen is inherently linked with the danger of under- and over-
compensation. It does not expect the drafting party to exclude any possi-
bility of overcompensation. Given that a cartel happens in the sphere of
responsibilities of the addressee of the standard contract clause, he or she
may be allocated the complex burden of proof for the hypothetical
market price. The BGH approved of the use of a 5% clause, however,
the preceding court had not sufficiently considered the defendant’s rebut-
tal attempts. The BGH rules that the defendant also carries the burden to
show that the harm was 0.56 Notably, the court not only approved a 5%
clause but also any clause with a maximum amount of 15% in this very
judgment.57 In the absence of a quantified presumption of harm in
German law, the findings of the highest court give a high degree of cer-
tainty to future contract drafters. The court also pronounces itself as
regards pass-on58: The fact that the drafting party did not consider
pass-on does not render the clause unfair.

Overall, an effective substitute approach is solidifying itself in German
law with this recent judgment and it remains to be seen whether other
Member States will draw inspiration from this. In terms of incentive
effects the usefulness of such a clause for any potential future claimant

52BGH judgment of 10.2.2021 – KZR 63/18, juris, para 22.
53BGH judgment of 10.2.2021 – KZR 63/18, juris, para 24.
54BGH judgment of 10.2.2021 – KZR 63/18, juris, para 34.
55BGH judgment of 10.2.2021 – KZR 63/18, juris, para 38.
56BGH judgment of 10.2.2021 – KZR 63/18, juris, para 56.
57BGH judgment of 10.2.2021 – KZR 63/18, juris, para 45.
58BGH judgment of 10.2.2021 – KZR 63/18, juris, para 48.
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is obvious. In the light of a default of 0 in the law, incentives to put a
number in a contractual clause are clearly a given.

An interesting question concerns the interaction between a liquidated
damages clause and a quantified presumption of harm in the law (say a
liquidated damages clause in a contract based upon Hungarian law).
Which amount would prevail? Unless an act stipulates mandatory laws,
contract parties can usually fine-tune the legal backup regime for their
specific purpose. This would determine if contract parties still had incen-
tives to put their own more beneficial or more accurate number in their
contract.

From a legal point of view one has to keep in mind that the strict pro-
tection rules for consumers can in many Member States only be applied
to the B2B context by way of analogy. Also, if contract parties stipulated
the liquidated damages clause not as part of their standard contract terms
but as an actual contract clause, its value and the freedom of how to for-
mulate it would only increase. The interesting interaction at the contract
drafting stage would be between the contract price and the variations in
the formulation of the clause.

VIII. Conclusions

This paper challenged the Union legislator’s choice of a 0%-default pre-
sumption of harm in the light of the Directive’s goal of full compensation.
The Damages Directive introduced the rebuttable presumption that
cartels cause harm. The implementation of the Directive did, however,
not lead to identical rules in the Member States. In Romania cartel infrin-
gements are presumed to cause an overcharge equal to 20%, in Latvia and
Hungary the overcharge is presumed to be 10%, and in the other Member
States the overcharge is presumed to be 0%. This can be considered as
three different defaults. If harm is substantially lower (higher) than the
default, the infringer (victim) may try to prove the actual level of
harm. Methods for estimating harm make use of debatable assumptions.
This complicates damages litigation. For levels of harm smaller than the
default, there tends to be overcompensation. And for levels of harm
larger than the default, there tends to be undercompensation. In choosing
a default, the legislator has to make a trade-off between under- and over-
compensation. In some sense, the choice of a 0% default is an extreme
choice. Such a default is effective in preventing overcompensation but
ineffective as a device to bring about full compensation. Given (scarce)
empirical information on overcharges, a default in the range of 10%
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appears to be a serious candidate for a default rule. In that case, the frac-
tion of cases where there will be overcompensation is low. Furthermore,
the extent of overcompensation will be low. The occurrence of some
overcompensation can be considered as the price of realizing approxi-
mately full compensation for a larger fraction of victims.

The preceding arguments suggest a nuanced policy-advice. If the pre-
vention of overcompensation is considered to be the dominant goal, the
choice of a 0% default is fine. The consequence would be, however, that
the Damages Directive will be largely ineffective as a mechanism to bring
about compensation of harm caused by cartels. If full compensation is a
serious goal, a positive default – in the range of 10% – would be a better
idea. In that case, the incorporation of this default in a revised version of
the Damages Directive appears to be advisable.

Empirical information on the consequences of the Damages Directive
is still scarce; this is clear from the Commission’s evaluation. A compari-
son between the different Member States would be very welcome. A
problem for empirical research will probably be that settlements will be
largely unobservable.

What has become clear with the latest German BGH judgment is that,
with the Union legislator shying away from stipulating a quantified pre-
sumption, the responsibility was only shifted – to case-law.
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