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A. Litigation History 

Apple and Qualcomm initiated a series of epic litigation in early 2017, which involved 

multiple jurisdictions and billions of dollars. 

In the USA, Apple sued Qualcomm in the United States District Court, Southern District 

of California (S.D. Cal.) on Jan. 20, 2017, on the grounds of breach of contract, 

unenforceability due to exhaustion, and monopolization.1 The complaint was amended on June 

20, 2017, which will be the focus of the following analysis.2 Qualcomm countersued Apple in 

S.D. Cal. on July 6, 2017, on the ground of patent infringement.3  Qualcomm also filed a 

complaint with the United States International Trade Commission (ITC) alleging that Apple 

has engaged in the unlawful importation and sale of iPhones that infringe six Qualcomm 

patents.4 

In China, Qualcomm sued Apple in the Intermediate People’s Court of Fuzhou City of 

Fujian Province on Nov. 15, 2017, Nov. 17, 2017, and Jan. 12, 2018, separately, all on the 

ground of patent infringement. 5  On the other hand, Apple submitted five annulment 

 
1 Redacted Complaint for Damages, Declaratory Judgment and Injunctive Relief & Demand for Jury Trial, Apple Inc. v. 

Qualcomm Incorporated, No. 17-cv-0108-GPC-NLS (S.D. Cal. Jan. 20, 2017). 

2 Redacted First Amended Complaint for Damages, Declaratory Judgment and Injunctive Relief & Demand for Jury Trial, 

Apple Inc. v. Qualcomm Incorporated, No. 17-cv-0108-GPC-MDD (S.D. Cal. June 20, 2017). 

3 Complaint for Patent Infringement, Qualcomm Incorporated v. Apple Inc., No.: 17-cv-01375-JAH-AGS (S.D. Cal. July 6, 

2017). 

4 Qualcomm Files Patent Infringement Complaints Against Apple with International Trade Commission and Federal Court, 

Press Release on Qualcomm’s Website (July 6, 2017), https://www.qualcomm.com/news/releases/2017/07/06/qualcomm-

files-patent-infringement-complaints-against-apple-international. 

5 See Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Gaotong Gufen Youxian Gongsi Qinhai Faming Zhuanliquan 

Jiufen Guanxiaquan Yiyi An (苹果电脑贸易（上海）有限公司、高通股份有限公司侵害发明专利权纠纷管辖权异议

案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Qualcomm Co., Ltd., A Dispute over Jurisdiction of the Patent 

Infringement Dispute], Fujian Interm. People’s Ct., Case No.: (2017) Min 01 Min Chu 1208 the First ((2017)闽 01 民初

1208 号之一), Nov. 30, 2018 (China) (civil complaints are not publicly available in China; this ruling indicated that a suit 

was accepted by the court on Nov. 15, 2017 on the ground of patent infringement); 
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applications to the Patent Reexamination Board of PRC’s State Intellectual Property Office 

(now Patent Bureau of PRC) to annul five patents held by Qualcomm.6 

In Germany, Qualcomm sued Apple on the ground of patent infringement, and the District 

Court of Munich granted Qualcomm’s request for a permanent injunction.7 

In the UK, Apple sued Qualcomm on Jan. 23, 2017, on the grounds of breach of contract, 

 
see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Gaotong Gufen Youxian Gongsi Qinhai Faming Zhuanliquan 

Jiufen Guanxiaquan Yiyi An (苹果电脑贸易（上海）有限公司、高通股份有限公司侵害发明专利权纠纷管辖权异议

案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Qualcomm Co., Ltd., A Dispute over Jurisdiction of the Patent 

Infringement Dispute], Fujian Interm. People’s Ct., Case No.: (2017) Min 01 Min Chu 1207 the First ((2017)闽 01 民初

1207 号之一), Dec. 4, 2018 (China) (similarly, this ruling indicated that a suit was accepted by the court on Nov. 17, 2017 

on the ground of patent infringement);  

see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Gaotong Gufen Youxian Gongsi Qinhai Faming Zhuanliquan 

Jiufen Guanxiaquan Yiyi An (苹果电脑贸易（上海）有限公司、高通股份有限公司侵害发明专利权纠纷管辖权异议

案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Qualcomm Co., Ltd., A Dispute over Jurisdiction of the Patent 

Infringement Dispute], Fujian Interm. People’s Ct., Case No.: (2018) Min 01 Min Chu 142 ((2018)闽 01 民初 142 号), Oct. 

19, 2019 (China) (similarly, this ruling indicated that a suit was accepted by the court on Jan. 12, 2018 on the ground of 

patent infringement). 

6 See Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Zhongguo Guojia Zhishi Chanquanju Zhuanli Fushen 

Weiyuanhui Faming Zhuanliquan Wuxiao Xuangao Jueding An (苹果电脑贸易（上海）有限公司、中国国家知识产权局

专利复审委员会发明专利权无效宣告决定案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Patent Reexamination 

Board of China National Intellectual Property Administration, A Dispute over Patent Annulment Decision], Beijing 

Intellectual Property Ct., Document No.: (2018) Jing 73 Xing Chu 12157 ((2018)京 73 行初 12157 号), Nov. 23, 2020 

(China);  

see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Zhongguo Guojia Zhishi Chanquanju Zhuanli Fushen Weiyuanhui 

Faming Zhuanliquan Wuxiao Xuangao Jueding An (苹果电脑贸易（上海）有限公司、中国国家知识产权局专利复审委

员会发明专利权无效宣告决定案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Patent Reexamination Board of 

China National Intellectual Property Administration, A Dispute over Patent Annulment Decision], Beijing Intellectual 

Property Ct., Document No.: (2018) Jing 73 Xing Chu 10506 ((2018)京 73 行初 10506 号), Sept. 24, 2020;  

see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Zhongguo Guojia Zhishi Chanquanju Zhuanli Fushen Weiyuanhui 

Faming Zhuanliquan Wuxiao Xuangao Jueding An (苹果电脑贸易（上海）有限公司、中国国家知识产权局专利复审委

员会发明专利权无效宣告决定案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Patent Reexamination Board of 

China National Intellectual Property Administration, A Dispute over Patent Annulment Decision], Beijing Intellectual 

Property Ct., Document No.: (2018) Jing 73 Xing Chu 12231 ((2018)京 73 行初 12231 号), Dec. 29, 2020;  

see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Zhongguo Guojia Zhishi Chanquanju Zhuanli Fushen Weiyuanhui 

Faming Zhuanliquan Wuxiao Xuangao Jueding An (苹果电脑贸易（上海）有限公司、中国国家知识产权局专利复审委

员会发明专利权无效宣告决定案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Patent Reexamination Board of 

China National Intellectual Property Administration, A Dispute over Patent Annulment Decision], Beijing Intellectual 

Property Ct., Document No.: (2018) Jing 73 Xing Chu 10507 ((2018)京 73 行初 10507 号), Sept. 24, 2020;  

see Pingguo Diannao Maoyi (Shanghai) Youxian Gongsi, Zhongguo Guojia Zhishi Chanquanju Zhuanli Fushen Weiyuanhui 

Faming Zhuanliquan Wuxiao Xuangao Jueding An (苹果电脑贸易（上海）有限公司、中国国家知识产权局专利复审委

员会发明专利权无效宣告决定案) [Apple Computer Commerce (Shanghai) Co., Ltd. v. Patent Reexamination Board of 

China National Intellectual Property Administration, A Dispute over Patent Annulment Decision], Beijing Intellectual 

Property Ct., Document No.: (2018) Jing 73 Xing Chu 12159 ((2018)京 73 行初 12159 号), Nov. 23, 2020. 

7 Qualcomm Granted Permanent Injunction Against Apple in Germany, Press Release on Qualcomm’s Website (Dec. 20, 

2018), https://www.qualcomm.com/news/releases/2018/12/20/qualcomm-granted-permanent-injunction-against-apple-

germany. 
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invalidation of rights, unenforceability due to exhaustion, and abuse of dominant position.8 

The complaint was amended on May 19, 2017.9 

After two years of quarrel, Qualcomm and Apple chose to settle. They issued a joint press 

release on Apr. 16, 2019, announcing a multi-year global patent license agreement, a multi-

year chipset supply agreement, and an agreement to dismiss all litigation between the two 

companies worldwide.10 This marked the end of the series of litigation. 

B. Background of the litigation: 

Apple and Qualcomm had years of cooperation before the litigations.11 Therefore, the 

litigations must break off for a good reason. 

For a cellular network to operate, the whole industry must follow a common set of 

standards, which control how each part of a network communicates with the other parts.12 

After the standard is implemented, it will be difficult to drop, so safeguards must be 

accompanied to prevent the abuse of monopoly power and ensure fair and equitable access to 

standardized technologies, especially when the standard includes essential patents (Standard 

Essential Patents, or SEP).13 

FRAND is one of the safeguards to prevent the abuse of monopoly power.14 Standard 

Setting Organizations (SSO) usually require participants claiming to own SEPs to publicly 

 
8 Apple Retail UK Limited v. Qualcomm (UK) Limited [2018] EWHC 1188 (Pat) [5], [11]-[16] (Eng.). 

9 Id. [5]. 

10 QUALCOMM Incorporated, Current Report (Form 8-k) (Apr. 16, 2019). 

11 QUALCOMM Incorporated, Annual Report (Form 10-k), at 6 (Sept. 30, 2012). 

12 See Golden Bridge Tech., Inc. v. Motorola, Inc., 547 F.3d 266, 269 (5th Cir. 2008); also see Who Should Own the 

Benefits of Standardization and the Value It Creates?, 19 Minn. J.L. Sci. & Tech. 107, 126. 

13 See Peter J Levitas and Matthew A Tabsa, 2021 GTDT: Intellectual Property & Antitrust SEP Litigation and FRAND 

Defence in Germany; also see Redacted First Amended Complaint, supra note 2, ¶ 32. 

14 Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 314 (3d Cir. 2007). 
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identify and disclose those patents and promise to offer licenses for those patents to all 

implementers of the standard, either royalty-free or on FRAND terms.15 

In this case, first, Qualcomm was only willing to sell chipset and give licenses to Apple’s 

contract manufacturers (CM) directly and charge them. Then the CM would pass through the 

costs to Apple.16 Since Apple could not view the license contract between Qualcomm and CMs, 

Apple would like to negotiate with Qualcomm for a better agreement directly.17  However, 

Qualcomm refused to give FRAND terms.18 Consequently, Apple accepted a series of non-

FRAND agreements, including the Business Cooperation and Patent Agreement (BCPA), with 

Qualcomm.19 

In BCPA, Qualcomm has conditioned billions of dollars in rebates on exclusivity or de 

facto exclusivity from Apple.20 In 2016, Qualcomm failed to make these rebate payments.21 

Therefore, Apple chose to sue to recover the rebate payments. 

After the settlement, the share price of Qualcomm rose by 22.6%.22 On the same day, 

Intel, one of the major competitors of Qualcomm, announced that it would exit the 5G 

smartphone modem business.23 

 
15 See Redacted First Amended Complaint, supra note 2, ¶ 37. 

16 Id. ¶ 75-78. 

17 Id. ¶ 79-80. 

18 Id. 

19 Id. ¶ 95. 

20 Id. ¶ 96. 

21 Id. ¶ 216-17. 

22 See QUALCOMM Incorporated (QCOM) on Yahoo Finance. 

23 Intel to Exit 5G Smartphone Modem Business, Focus 5G Efforts on Network Infrastructure and Other Data-Centric 

Opportunities, Press Release on Intel’s Website (Apr. 16, 2019) https://newsroom.intel.com/news-releases/intel-modem-

statement/#gs.e52ybi. 
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C. Two antitrust-related claims made by Apple: 

In the complaint, Apple made two antitrust-related claims. One claim alleged that 

Qualcomm violated its FRAND obligation, and the other alleged that Qualcomm violated 

Article 2 of the Sherman Act. 

a) FRAND 

In the FRAND claim, Apple first alleged that Qualcomm had a FRAND obligation to 

Apple. Qualcomm and Apple are both members of ETSI. 24  Qualcomm submitted IPR 

undertakings to ETSI, pursuant to which Qualcomm was prepared to grant irrevocable licenses 

under this/these IPR(s) on FRAND terms and conditions.25  

On that basis, Apple then alleged that Qualcomm’s behavior violated its FRAND 

obligation. Firstly, Apple claimed that the royalty rates that Qualcomm demanded had no 

apparent tie to the merits of Qualcomm’s cellular SEP portfolio.26  Apple argued that “by 

requiring a license to the full cellular SEP portfolio, Qualcomm forces licensees to take and 

pay for a license regardless of whether the patent is valid and infringed.”27 Instead, Qualcomm 

shall offer a license on a patent-by-patent basis or a patent family-by-patent family basis.28 

Secondly, Apple claimed that Qualcomm charged an exorbitantly high royalty that was 

expressed as a percentage of the entire market value of the finished device.29 Apple gave three 

reasons to support this argument. 1) This practice discriminated against potential licensees by 

 
24 See Redacted First Amended Complaint, supra note 2, ¶ 44. 

25 Id. ¶ 48. 

26 Id. ¶ 165-66. 

27 Id. 

28 Id. 

29 Id. ¶ 167. 
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charging Apple and its manufacturers more because they produced high-value smartphones.30 

Apple even paid different license fees for multiple versions of an iPhone or iPad product, each 

having a different price but including identical, or similar, baseband processor chipsets.31 2) 

More importantly, Qualcomm’s royalty base was the device’s average selling price, which was 

forbidden by judicial precedents.32 Instead, patent holders were required to base royalties, at 

most, on the smallest salable patent-practicing unit.33 3) Qualcomm’s royalty rates also did not 

account for the entire potential royalty stack. 34  Qualcomm’s self-declaration to 3G/4G 

standards only accounted for about 23.5 percent of all cellular SEP declarations.35 

Thirdly, Apple claimed Qualcomm discriminated against potential licensees by failing to 

license its competitors.36  Based on Qualcomm’s disclosure, Qualcomm has been unwilling 

since at least 2008 to license its SEPs to competitors.37 

Finally, Apple claimed that Qualcomm prevented Apple from bringing its concerns to law 

enforcement.38  In BCPA, Qualcomm conditioned royalty relief on a provision restricting 

Apple from initiating or inducing certain legal actions.39 

As a prayer, Apple asked that Qualcomm must (a) select as a royalty base, at most, the 

 
30 Id. ¶ 168-69. 

31 Id. ¶ 171. 

32 Id. ¶ 172. 

33 Id. 

34 Id. ¶ 176. 

35 Id. 

36 Id. ¶ 178. 

37 Id. ¶ 182. 

38 Id. ¶ 184. 

39 Id. ¶ 185. 
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smallest salable unit substantially embodying the patents at issue, and (b) apply to that royalty 

base a reasonable royalty rate that reflects the actual technical contribution to the standard that 

is attributable to the patents.40  Also, Qualcomm shall disgorge non-FRAND royalties and 

royalties for exhausted patents that Qualcomm previously extracted from Apple, including 

royalties paid through Apple’s CMs, and pay such unjust gain to Apple; Qualcomm shall not 

seek injunctive relief or exclusion orders against Apple based on the Patents-in-Suit, but rather 

is limited to (at most) FRAND royalties; Qualcomm shall not imposing or enforcing any 

unlawful and/or non-FRAND terms and conditions relating to Apple’s iPhones and iPads.41 

b) Monopolization 

In the monopolization claim, Apple first defined the relevant market. 1) Apple defined the 

technology market as the markets for the technology embodied in its cellular SEPs.42 2) Apple 

defined the product market as the sale of premium LTE baseband processor chipsets and 

CDMA baseband processor chipsets. Apple argued that no other product was a substitute for 

these two kinds of chipsets, and no other product constrained the price of these two kinds of 

chipsets at levels below the monopoly price.43  3) The geographic market, in this case, is 

worldwide.44 

Then, Apple started to establish Qualcomm’s monopoly power in the relevant market. In 

the product market of the sale of premium LTE baseband processor chipsets, Apple found 

 
40 Id. ¶ 295. 

41 Id. at 157-58. 

42 Id. ¶ 616-18. 

43 Id. ¶ 619-20. 

44 Id. ¶ 621. 
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Qualcomm had monopoly power since there is no reasonable substitute on the market.45 In the 

product market of the sale of CDMA baseband processor chipsets, Apple also found Qualcomm 

had monopoly power since Qualcomm has had a share of over 80 percent of the CDMA chipset 

market for many years.46 

Following that, Apple listed Qualcomm’s Willful maintenance of the monopoly power 

through four exclusionary acts.  

Firstly, Qualcomm’s refusal to offer SEP licenses on FRAND terms to its competitors with 

no legitimate business justification constitutes a refusal to deal with competitors and an act of 

monopolization under Section 2 of the Sherman Act.47 Qualcomm’s refusal to offer a FRAND 

license to competitors has a close causal connection with acquiring and maintaining monopoly 

power in the LTE chipset market.48 A patent license would have made other chipset suppliers 

more effective competitors to Qualcomm in the chipset market, leading to lower prices and 

enhanced innovation.49 

Secondly, Qualcomm shields its non-FRAND licensing scheme from scrutiny by the 

judiciary and government enforcement agencies through paragraph 2 of Section 7 of BCPA 

with Apple, which violated Section 2 of the Sherman Act. 50  Such a clause prevented 

Qualcomm’s illegal and extortionate scheme from coming to light for years and thereby 

 
45 Id. ¶ 64. 

46 Id. ¶ 63. 

47 Id. ¶ 625-26. 

48 Id. 

49 Id. 

50 Id. ¶ 627-37. 
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enhanced and extended Qualcomm’s monopoly power in the relevant chipset markets.51 

Thirdly, Qualcomm has tied together to sell its baseband processor chipsets and licenses 

to its SEPs.52 By ensuring that all chipset purchasers must negotiate a license to Qualcomm’s 

SEPs, regardless of where those chipsets are purchased, Qualcomm gains the ability to levy a 

tax—in the form of non-FRAND royalties—on the chipsets sold by Qualcomm’s competitors.53 

Qualcomm’s high nominal royalty rates for its SEPs give handset manufacturers powerful 

incentives to seek discounts off those rates.54  Through threatening to impose non-FRAND 

royalties for its SEPs, and then conditioning discounts off of those confiscatory royalty rates 

on chipset loyalty, Qualcomm exercises substantial market power.55 

Lastly, Qualcomm required its customer to purchase chipsets for smartphones and tablet 

computers exclusively from it, which caused many anticompetitive effects.56 The foreclosure 

of Apple was competitively significant due to Apple’s status as a high-volume purchaser of 

CDMA and premium LTE chipsets, as well as the significant benefits that come from being a 

component supplier to Apple.57  

Apple also argued that there was no business justification for these exclusionary acts.58 

As a prayer, Apple asked the court to adjudge and decree that Qualcomm has violated 

 
51 Id. 

52 Id. ¶ 638. 

53 Id. ¶ 639. 

54 Id. ¶ 640. 

55 Id. ¶ 641. 

56 Id. ¶ 645-50. 

57 Id. ¶ 651. 

58 Id. ¶ 626, 644, 652. 
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Section 2 of the Sherman Act and enjoin Qualcomm from further violations of that statute.59 

D. Analysis of the claims 

Since Apple settled with Qualcomm, this paper will analyze the merits of these claims.  

a) FRAND 

Apple alleged that Qualcomm violates its FRAND obligations made to various SSOs. 

Before analyzing the merits of Apple’s claim, this paper will first address the basis of the 

enforceability of the FRAND obligations and the definition of FRAND. 

i.Enforceability of FRAND: contractual and antitrust theory 

The US courts have held that FRAND commitments are legally binding third-party 

beneficiary contracts enforceable in favor of firms that implement the standard to which the 

commitment relates.60 In Microsoft v. Motorola, Motorola had made RAND commitments to 

International Telecommunication Union (ITU) for SEPs, and Microsoft, a member of ITU, tried 

to enforce such commitments.61 The court held that Microsoft, as a third-party beneficiary of 

the RAND commitments, can enforce them.62  

In this case, similarly, Qualcomm made FRAND commitments to ETSI, and Apple, as a 

member of ETSI, tried to enforce Qualcomm’s FRAND commitments. The court will likely 

rule that Qualcomm’s FRAND commitments are enforceable by Apple based on a contractual 

theory. 

Meanwhile, the antitrust theory of FRAND is also worth discussing. Apple argued that 

 
59 Id. at 157-58. 

60 See Microsoft Corp. v. Motorola, Inc., 696 F.3d 872, 884 (9th Cir. 2012). 

61 Id. at 876-77. 

62 Id. at 884. 
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FRAND is an important safeguard to prevent the abuse of monopoly power through IP.63 As 

the District Court for the Northern District of California summarized in its judgment of FTC v. 

Qualcomm, antitrust liability can arise when a defendant voluntarily alters a course of dealing 

and “anticompetitive malice” motivates the defendant’s conduct (the Aspen Skiing 

exception).64 The court then found that Qualcomm voluntarily licensed its SEP to competitors 

according to its FRAND obligation can be viewed as a course of dealing, and subsequent 

refusal of dealing motivated by anticompetitive malice generated antitrust liability.65 In this 

sense, a FRAND obligation can be subsequently independently enforced based on an antitrust 

theory. Although the ninth circuit reversed the lower court’s holding, it didn’t change the 

underlying principle. Instead, it mainly focused on the evidential and factual problem. 66 

Therefore, the previous principle remained unchallenged.  

Also, in the Broadcom case, the court held that Qualcomm’s intentionally false promise 

to license its SEP on FRAND terms, coupled with an SSO’s reliance on that promise and 

Qualcomm’s subsequent discriminatory pricing, sufficiently alleged actionable anticompetitive 

conduct under § 2 of Sherman Act.67 This is another reasoning that may support the antitrust 

theory of the enforceability of FRAND. 

From the perspective of the purpose of the law, the patent and antitrust laws are 

complementary: the patent system serving to encourage invention and the bringing of new 

products to market by adjusting investment-based risk, and the antitrust laws serving to foster 

 
63 See Redacted First Amended Complaint, supra note 2, ¶ 37. 

64 FTC v. Qualcomm Inc., 411 F. Supp. 3d 658, 759 (N.D. Cal. 2019). 

65 Id. at 760. 

66 FTC v. Qualcomm Inc., 969 F.3d 974, 993-95 (9th Cir. 2020). 

67 Broadcom Corp. v. Qualcomm Inc., 501 F.3d 297, 314 (3d Cir. 2007). 
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industrial competition.68 

Therefore, in this case, the FRAND obligations can be enforced based on the contractual 

theory and antitrust theory. 

ii.Definition of FRAND 

In the complaint, Apple did not elaborate on the definition of FRAND. In this case, the 

applicable FRAND definition shall be the one in ETSI Rules of Procedure. In ESTI, FRAND 

is a set of fair, reasonable, and non-discriminatory terms and conditions on which the owner of 

the essential intellectual property right shall grant irrevocable licenses under such IPR.69  

Also, from the US perspective, the common definition of FRAND is a voluntary 

commitment made by a patent holder to make available a license for the patent on fair, 

reasonable, and non-discriminatory terms while participating in standards-setting activities at 

a standards-developing organization.70  

Either way, the core terms of FRAND are “fair, reasonable, and non-discriminatory,” 

which shall be the foundation of the following discussion. However, the definition of the core 

terms is nowhere to find. SSOs seldom define these core terms.71 Although the court defined 

a FRAND-consistent royalty rate, it left the rest terms undefined.72 Therefore, the definitions 

of the core terms of FRAND are uncertain. 

 
68 Intergraph Corp. v. Intel Corp., 195 F.3d 1346, 1362 (Fed. Cir. 1999) 

69 ETSI, ETSI Rules of Procedure, Annex 6, Clause 6.1, https://www.etsi.org/images/files/IPR/etsi-ipr-policy.pdf. 

70 United States Patent and Trademark Office, Nat’L Inst. Standards Tech. & Dep’T of Justice, Policy Statement on 

Remedies for Standards-Essential Patents Subject to Voluntary F/RAND Commitments 1 N.2 (2019). 

71 Jorge L. Contreras, Fixing FRAND: A Pseudo-Pool Approach to Standards-Based Patent Licensing, 79 ANTITRUST L.J. 

47, 52 (2013). 

72 Microsoft Corp. v. Motorola, Inc., No. C10-1823JLR, 2013 U.S. Dist. LEXIS 60233, at *51-65 (W.D. Wash. Apr. 25, 

2013) (elaborating how to use Georgia-Pacific framework, a framework used to determine reasonable royalty inquiry in 

patent infringement cases, in RAND cases). 
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Nevertheless, some aspects of FRAND have been clarified by prior cases. First of all, the 

basis of the royalty fee shall be the smallest saleable unit instead of the entire end product. In 

Microsoft v. Motorola, the court held that a patent’s royalty rate should be based on the 

importance of the patent to the standard and the implementer’s product, and under this analysis, 

this royalty rate would fluctuate little, if at all, based on the end selling price of the product.73 

In Golden Bridge v. Apple, the court also held that the smallest salable patent-practicing unit 

(“SSPPU”) should be the basis of the royalty fee.74 

Also, the requirement of non-discriminatory helps to insure that standards do not allow 

SEP owners to extort their competitors or prevent them from entering the marketplace.75 

Therefore, a part of the requirement is to license its competitor with undiscriminatory terms. 

It’s also important to license competitors from the perspective of antitrust, because there will 

be no competition at all otherwise. 

iii.Alleged conducts of Qualcomm 

Altogether, Apple made four allegations under the FRAND obligations: 1) mandatory 

license to the full cellular SEP portfolio, 2) exorbitantly high royalty expressed as a percentage 

of the entire market value of the finished device, 3) failure to license its competitors, and 4) 

gag clause. The paper will examine these conducts respectively. 

Firstly, concerning the mandatory license, Apple can probably win. The the meaning of 

FRAND is not specified, it will subject to the interpretation of the court, which adds uncertainty 

 
73 Id. at *269. 

74 Golden Bridge Tech. v. Apple Inc., No. 5:12-cv-04882-PSG, 2014 U.S. Dist. LEXIS 68564, at *16-17 (N.D. Cal. May 18, 

2014). 

75 Apple, Inc. v. Motorola Mobility, Inc., No. 11-cv-178-bbc, 2011 WL 7324582, at *1 (W.D. Wis. June 7, 2011). 
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to the outcome. Nevertheless, the arguments made by Apple are reasonable. Apple claimed that 

Qualcomm’s license to the full cellular SEP portfolio contained many uninfringed and invalid 

patent. 76  If proven, these allegations, seems to the author, violates the “reasonable” 

requirement.  

Also, Apple claimed that Qualcomm’s license fail to account for its pro rata share as 

compared to other cellular SEP holders.77 According to Qualcomm’s website, it will ask 3.25% 

royalty of the net selling price of branded multi-mode (3G/4G/5G) handsets for SEP only. If 

phone manufacture wish to get a portfolio license, they need to pay 5% royalty of the net selling 

price of handsets.78 However, Qualcomm’s 5G SEP share is 9.97%.79 If all SEP holders ask 

for the same level of license fee as Qualcomm, every phone manufacture will likely to pay 

32.5% royalty of the net selling price of handsets, which is an unreasonable price. Even 

concerning Qualcomm’s SEP share in 3G and 4G standard, which are approximately 25% and 

18%, the level of royalty is still unreasonably high.80 Although ninth circuit’s held that such 

an act did not cause anticompetitive harm, it did not preclude the conclusion concerning 

FRAND obligations.81 

Secondly, concerning the exorbitantly high royalty, Qualcomm violates its FRAND 

obligations. Based on the SSPPU test, the patents are practiced in baseband processors. In fact, 

 
76 See Redacted First Amended Complaint, supra note 2, ¶ 162. 

77 Id. ¶ 165. 

78 Qualcomm’s 5G Handset Licensing Program, Qualcomm’s Website, 

https://www.qualcomm.com/media/documents/files/qualcomm-5g-handset-licensing-program.pdf 

79 Tim Pohlmann, Magnus Buggenhagen, Who leads the 5G patent race November 2021?, at 3 (Nov. 2021), 

https://www.iplytics.com/wp-content/uploads/2021/11/IPlytics-November-2021-Who-leads-the-5G-patent-race.pdf. 

80 See Press Release, Korean Fair Trade Comm'n, KFTC Imposes Sanctions Against Qualcomm's Abuse of SEPs of Mobile 

Communications (Dec. 28, 2016), quoted by Who Should Own the Benefits of Standardization and the Value It Creates?, 19 

Minn. J.L. Sci. & Tech. 107, 134. 

81 Qualcomm, 969 F.3d at 999. 
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these processors can be independently sold, because that’s another part of Qualcomm’s 

business.82 In that sense, the SSPPU shall be the processor. Therefore, the basis of royalty shall 

be a percentage of the processor instead of the finished device. Although ninth circuit reversed 

the decision of the district court, ninth circuit only said that SSPPU test cannot be used to assess 

the anticompetitive damage, instead of saying that the test is not applicable in this case.83 

Thirdly, concerning its failure to license its competitors, Qualcomm violates its FRAND 

obligations, because the FRAND obligation requires SEP holders to grant license to all standard 

implementors. Qualcomm’s failure to license its competitors not only violates its FRAND 

obligation, it also violate its antitrust obligation because such action will harm competition 

itself. However, it’s important to notice that ninth circuit found that Qualcomm executed de 

facto license agreement with its competitors.84 Therefore, the result concerning this allegation 

will still depend on Apple’s fact-finding result. 

Lastly, the gag clause is likely to violate FRAND obligations. Apple argued that 

Qualcomm’s “no license no chip policy”85 violated the patent exhaustion doctrine, and the gag 

clause prevented Apple from bringing a claim that Qualcomm’s patents were exhausted or that 

Qualcomm’s license was not complaint of FRAND obligations.86 Generally, the unfairness of 

the gag clause is not immune to chanllege.87 In this case, it’s hard to assert the fairness of such 

 
82 QUALCOMM Incorporated, Annual Report (Form 10-k), at 4-5 (Sept. 25, 2016). 

83 Qualcomm, 969 F.3d at 998-99. 

84 Qualcomm, 969 F.3d at 996 

85 See Redacted First Amended Complaint, supra note 2, ¶ 84; also see Qualcomm, 969 F.3d at 986 (Qualcomm’s “no 

license no chip” policy means that Qualcomm refuses to sell modem chips to OEMs that do not take licenses to practice 

Qualcomm's SEPs.) 

86 See Redacted First Amended Complaint, supra note 2, ¶ 185. 

87 FTC v. Roca Labs, Inc., 345 F. Supp. 3d 1375, 1393 (M.D. Fla. 2018) 
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clause based on the exorbitantly high royalty. If the underlining act violate FRAND obligations, 

then the gag clause prevent challenge will fall into the unFRAND category. 

Based on the previous reasoning, if the alleged conduct can be proved, the court will likely 

support Apple’s remedies under the FRAND claim. One of the major difference between this 

case and the FTC case is that Apple is the direct FRAND contract beneficiary, but FTC is not. 

Therefore, FTC uses the Aspen Skiing exception to enforce the FRAND obligation of 

Qualcomm under Sherman Act and FTC act.88 The Supreme Court expressly mentioned that 

the Aspen Skiing exception is a limited exception, which means it can only be applied in a rare 

circumstance.89 Therefore, it’s harder to meet the criteria. Instead, Apple can use the easier 

way of contractual obligation, which makes it possible to satisfied the burden of proof with the 

same level of efforts as, if not less, FTC. 

b) Monopolization 

The monopolization test consists of two elements: “(1) the possession of monopoly power 

in the relevant market and (2) the willful acquisition or maintenance of that power as 

distinguished from growth or development as a consequence of a superior product, business 

acumen, or historic accident.”90  To support the monopolization claim, Apple discussed the 

market definition, Qualcomm’s monopoly power, and Qualcomm’s exclusionary acts. This 

paper will analyze the merits of these elements respectively. 

i.Market definition 

 
88 Qualcomm, 969 F.3d at 987, n.13 

89 Verizon Communs., Inc. v. Law Offices of Curtis V. Trinko, LLP , 540 U.S. 398, 409 (2004); also see Qualcomm, 969 

F.3d at 994. 

90 United States v. Grinnell Corp., 384 U.S. 563, 570–71 (1966). 
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The boundaries of an antitrust product market are determined by the reasonable 

interchangeability of use or the cross-elasticity of demand between the product itself and 

substitutes for it.91  The court shall consider only substitutes that constrain pricing in the 

reasonably foreseeable future, and only products that can enter the market in a relatively short 

time can perform this function.92 Under the commonly-used hypothetical monopolist test, the 

court asks “whether a monopolist in the proposed market could profitably impose a small but 

significant and nontransitory price increase” (SSNIP test).93  

In this case, the first product markets is the premium LTE chipset market.94 Such a market 

definition, instead of the general LTE chipset market, is appropriate. 

In the past, US courts had decided that it was possible to separate a premium market. In 

Whole Foods case, the court held that, under the the Brown Shoe indicia, premium natural and 

organic supermarkets can be categorized as a distinctive market, subject to further fact-finding 

procedure.95 Similarly, in Gillette case, the court held that, premium fountain pens market can 

be defined as a distinctive market.96 

In this case, from the perspective of available substitutes, other LTE chipset does not 

constitute an available substitute for premium LTE chipset. For example, the most advanced 

LTE baseband chipset of Qualcomm, Snapdragon X24 LTE Modem, had a peak download 

 
91 Brown Shoe Co. v. United States, 370 U.S. 294, 325 (1962). 

92 United States v. Microsoft Corp., 346 U.S. App. D.C. 330, 253 F.3d 34, 53-54 (2001). 

93 Theme Promotions, Inc. v. News Am. Mktg. FSI , 546 F.3d 991, 1002 (9th Cir. 2008). 

94 See Redacted First Amended Complaint, supra note 2, ¶ 619. 

95 FTC v. Whole Foods Market, Inc., 548 F.3d 1029, 1041 (D.C. Cir. 2008). 

96 United States v. Gillette Co., 828 F. Supp.78, 83 (1993). 
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speed of 2 Gbps and a peak upload speed of 316 Mbps.97 Meanwhile, the most competent 

competitor, Intel’s XMM 7660 Modem, only had a peak download speed of 1.6 Gbps and a 

peak upload speed of 225 Mbps, letting alone other competitors.98  

Also, in the FTC v. Qualcomm case, both courts agree such a market definition.99 It’s 

worth noticing that neither court used SSNIP test in defining this market.  

Therefore, based on the previous reasoning, the market definition proposed by Apple will 

likely be recognized by the court. 

The other product market is identified as the CDMA baseband processor chipsets market. 

It’s necessary to explain why CDMA standard still works in modern life. To be used on a 

network deploying LTE, a cell phone must ordinarily contain a multi-mode baseband processor 

that complies with both LTE and the older 2G and 3G standards. There are two principal 

reasons for this: First, LTE network infrastructure generally supports data traffice, rather than 

voice. Therefore, to transmit voice calls, a baseband processor must comply with 2G and 3G 

standards. Second, because the process of upgrading and replacing network infrastructure takes 

years, a baseband processor must comply with 2G and 3G standards to communicate with the 

network in those areas where operator has not yet replaced or upgraded infrastructure 

equipment.100 

By definition, CDMA baseband processor chipsets is properly defined because 

 
97 Snapdragon X24 LTE Modem, Qualcomm’s website, https://www.qualcomm.com/products/snapdragon-x24-lte-modem 

98 Brief: Intel® XMM™ 7660 Modem, Intel’s website, https://www.intel.cn/content/www/cn/zh/products/docs/wireless-

products/mobile-communications/xmm-7660-brief.html 

99 Qualcomm, 411 F. Supp. 3d at 694; Qualcomm, 969 F.3d at 992. 

100 See Who Should Own the Benefits of Standardization and the Value It Creates?, 19 Minn. J.L. Sci. & Tech. 107, 131-32. 
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manufactures cannot use non-CDMA baseband processor as a substitute.101  

Under the SSNIP test, Qualcomm has been able to charge a premium (as high as 30% over 

comparable UMTS chips) on CDMA modem chips due to its large market share, which is 

already a paradigmatic SSNIP.102  

Therefore, the market definition proposed by Apple will also likely be recognized by the 

court. 

ii.Monopoly power 

Once the relevant market is defined, the court must then address whether the defendant 

held monopoly power during the period alleged. Monopoly power is the power to control prices 

or exclude competition.103 Because there is rarely direct proof of a firm’s ability to “profitably 

raise prices substantially above the competitive level,” a court may also rely on circumstantial 

evidence of monopoly power.104 The existence of such power ordinarily may be inferred from 

the predominant share of the market.105 In Kodak, the Supreme Court held that a market share 

over 80% “with no readily available substitutes” led to the conclusion of monopoly power.106  

Market share is an important indicator of monopoly power, but not a dispositive one.107 

Another important factor is whether there are entry barriers that protect the dominant firm’s 

ability to control prices.108 An industry that requires onerous front-end investments that might 

 
101 Qualcomm, 411 F. Supp. 3d at 686. 

102 Id.  

103 Grinnell, 384 U.S. at 571. 

104 Microsoft, 253 F.3d at 51. 

105 Grinnell, 384 U.S. at 571. 

106 Eastman Kodak Co. v. Image Tech. Servs., 504 U.S. 451, 481 (1992). 

107 Microsoft, 253 F.3d at 54. 

108 Oahu Gas Serv., Inc. v. Pac. Res., Inc. , 838 F.2d 360, 366 (9th Cir. 1988). 



yx2542  Yifan Xu 

20 

 

deter competition from all but the hardiest and most financially secure investors is one with 

significant entry barriers.109 

In this case, if the allegation of Apple was true, Qualcomm’s market share in these two 

product markets exceeded the 80% threshold established in Kodak. Also, there were no readily 

available substitutes for both markets. Considering the entry barriers, Apple listed four major 

entry barriers in the complaint: (a) the time and cost of product development and network 

certification, including necessary economies of scale, scope, and learning by doing; (b) the 

intellectual property rights of Qualcomm and others; (c) establishment of product reputation 

and compatibility; and (d) Qualcomm’s exclusionary conduct.110 Therefore, it seems that both 

requirements of the monopoly power are met in this case. The district court in FTC v. 

Qualcomm reached the same conclusion with similar reasoning.111 

Therefore, Qualcomm had monopoly power in these two markets. 

iii.Exclusionary Acts 

To be condemned as exclusionary, a monopolist's act must have an anticompetitive effect 

— that is, it must harm the competitive process and thereby harm consumers.112 In contrast, 

harm to one or more competitors will not suffice.113 Allegations that conduct has the effect of 

reducing consumers’ choices or increasing prices to consumers do not sufficiently allege an 

injury to competition because both effects are fully consistent with a free, competitive 

 
109 United States v. Syufy Enters., 903 F.2d 659, 667 (9th Cir. 1990). 

110 See Redacted First Amended Complaint, supra note 2, ¶ 65. 

111 Qualcomm, 411 F. Supp. 3d at 687-91. 

112 Microsoft, 253 F.3d at 58 

113 Id. 
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market.114 Instead, in order to prove a violation of the Sherman Act, the plaintiff must show 

that diminished consumer choices and increased prices are the result of a less competitive 

market due to either artificial restraints or predatory and exclusionary conduct.115  Such an 

arrangement violates the Sherman Act only if its effect is to foreclose competition in a 

substantial share of the line of commerce affected.116 

In the area of intellectual property licensing, intellectual property licensing allows firms 

to combine complementary factors of production and is generally procompetitive. 117 

Nevertheless, some license arrangements may be anticompetitive.118 Some kind of licensing 

arrangements are so anticompetitive that they are per se unlawful, such as naked price-fixing, 

output restraints, and market division among horizontal competitors, as well as certain group 

boycotts.119  For other arrangements, agencies shall an inquiry into the likely competitive 

effects of the conduct in question.120 

Concerning licensing arrangements involving exclusive dealing, it may be achieved by an 

explicit exclusive dealing term in the license or by other provisions such as compensation terms 

or other economic incentives.121 Such arrangements may have anticompetitive effects if they 

foreclose access to, or increase competitors’ costs of obtaining, important inputs, or facilitate 

 
114 Brooke Grp. Ltd. v. Brown & Williamson Tobacco Corp., 509 U.S. 209, 237 (1993) 

115 Id. 

116 Allied Orthopedic Appliances Inc. v. Tyco Health Care Grp. LP , 592 F.3d 991, 996 (9th Cir. 2010) 

117 U.S. Dep’t of Just. and F.T.C., Antitrust Guidelines for the Licensing of Intellectual Property, at 2, (2017). 

118 Id. at 7. 

119 Id. at 17. 

120 Id.  

121 Id. at 21. 
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coordination to raise price or reduce output.122 However, they may have procompetitive effects, 

which shall be taken into consideration in evaluating the reasonableness of the arrangements.123 

Under the standard, Qualcomm’s behavior, if proven, may not constitute exclusionary acts. 

Firstly, Qualcomm’s “no license no chip” policy does not constitute exclusionary acts. 

The most important question of this theory is that the major victim of the policy, if any, would 

be the customer, not the competition itself. 124  After January 2017, the Supreme Court 

reaffirming the “well-settled line of precedent” against post-sale restrictions on patented 

products. 125  Therefore Apple may win on the basis of patent exhaustion concerning 

Qualcomm’s “no license no chip” policy, but highly unlikely to win on the ground of 

monopolization. 

Secondly, Qualcomm’s exclusivity rebates (or loyalty discount) may not constitute 

exclusionary acts, but it will be a close case. Based on the previous definition, Qualcomm’s 

behavior that Qualcomm offers Apple billions of dollar per year for exclusive use or de facto 

exclusive use of Qualcomm’s baseband processor fit the definition of exclusive dealing. 

Therefore, based on the steps provided thereafter, a court need to address the anticompetitive 

effect and procompetitive effect of Qualcomm’s exclusive rebates.  

Qualcomm’s exclusive rebates have some anticompetitive effect. The standard of 

anticompetitive effect is anticompetitively foreclosing access, raising competitors’ costs of 

inputs, or facilitating anticompetitive pricing.126 In this case, due to Qualcomm’s exclusive 

 
122 Id.  

123 Id. 

124 Qualcomm, 969 F.3d at 1001. 

125 See Who Should Own the Benefits of Standardization and the Value It Creates?, 19 Minn. J.L. Sci. & Tech. 107, 141-42. 

126 Id. 
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rebates, Apple had less incentive to use processor from other manufactures, or other 

manufactures’ costs will rise to compete will Qualcomm. Also, the agencies will consider 

difficulty of entry of relevant market.127 Since the market is difficult to enter, Qualcomm’s 

exclusive rebates does have more anticompetitive effect. 

However, In Example 7 of the Antitrust Guidelinesfor the Licensing of Intellectual 

Property, DOJ and FTC gave an example about exclusive dealing.128 In the explanation, they 

said that: 

Although the license bars the licensee from selling competing products, this 

exclusive dealing aspect is unlikely in this example to harm competition … because 

the relevant product market is unconcentrated, the exclusive dealing restraint affects 

only a small proportion of the outlets for distribution of display products, and entry is 

easy. 

Based on the explanation, the one of the key factor of the level of anticompetitive effect 

is the concentration level of the product market. In this case, Apple does not have a substantial 

market share in the sale of smartphone worldwidex. Based on statistics, Apple’s market share 

was 15% on average.129  Therefore, the anticipated anticompetitive harm is not substantial. 

This is also the standard established by the court. 

Then, Qualcomm’s exclusive rebates do have procompetitive effect. One of the common 

procompetitive effect is to increase licensors’ incentives to develop or refine the licensed 

technology. In this case, Qualcomm keeps develop and refine its technology. As Commissioner 

 
127 Id. at 29. 

128 Id. at 22 (NewCo, the inventor and manufacturer of a new flat panel display technology, lacking the capability to bring a 

flat panel display product to market, grants BigCo an exclusive license to sell a product embodying NewCo’s technology. 

Several firms offer competing displays, BigCo accounts for only a small proportion of the outlets for distribution of display 

products, and entry into the manufacture and distribution of display products is relatively easy. Demand for the new 

technology is uncertain and successful market penetration will require considerable promotional effort. The license contains 

an exclusive dealing restriction preventing BigCo from selling products that compete with the product embodying the 

licensed technology.). 

129 Counterpoint, Global Smartphone Market Share: By Quarter, https://www.counterpointresearch.com/zh-hans/global-

smartphone-share/. 
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Hong Cailong expressed in his dissent in Taiwan Fair Trade Commission’s sanction decision 

against Qualcomm, Qualcomm has long been the leader in the relevant industry. 130 

Qualcomm’s leading position was mainly because of their advanced technology.131  Such 

assertion corelates with the possible procompetitive effect. 

With both anticompetitive effect and procompetitive effect of Qualcomm’s exclusive 

rebates, it’s hard to predict the outcome. I will incline to predict that the court will not find 

Qualcomm’s exclusive rebates constitute exclusionary acts, mainly because Qualcomm’s 

contract with Apple does not cover a substantial market share. 

c) Referential anti-monopoly investigations of different jurisdictions. 

Qualcomm’s monopolization statutes have long been the focus of national anti-monopoly 

investigation of different jurisdictions, especially since 2015. 

In China, the National Development and Reform Committee (NDRC) issued a decision 

on Feb. 9, 2015. NDRC found Qualcomm had a market dominance position in the CDMA 

broadband chipset market and LTE broadband chipset market.132 Also, Qualcomm’s sale of its 

whole SEP portfolio constituted tying, and its unfair license agreement contained unfair 

conditions.133 Consequently, NDRC enjoined Qualcomm from performing these illegal acts 

and fined Qualcomm 6.088 billion RMB (or 0.97 billion USD).134 

 
130 Gongping Jiaoyi Weiyuanhui Chufenshu (公平交易委員會處分書) [Sanctions Decision of Taiwan Fair Trading 

Commission], Taiwan Fair Trading Commission, Document No.: Gong Chu No. 106094 (Oct. 20, 2017), dissent from Hong 

Cailong. 

131 Id.  

132 Zhonghua Renmin Gongheguo Guojia Fazhan He Gaige Weiyuanhui Xingzheng Chufa Jueding Shu (中华人民共和国

国家发展与改革委员会行政处罚决定书) [Decision on administrative punishment of the National Development and 

Reform Commission of PRC], Document No.: NDRC Jia Jian Punishment (2015) No. 1, at 4 (Feb. 9, 2015). 

133 Id. at 9-11. 

134 Id. at 12-13. 
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In Korea, the Korea Fair Trade Commission (KFTC) issued a press release concerning the 

sanction against Qualcomm on Dec. 28, 2016. KFTC found Qualcomm holds a monopolistic 

position in the CDMA modem chipset market and has long maintained its market dominance 

in the WCDMA and LTE chipset market.135 Also, Qualcomm’s sale of its whole SEP portfolio, 

its “no license no chip” policy, refusal to deal with competitors, and its unfair license agreement 

had anticompetitive effects in the chipset market and harmed other enterprises’ R&D activity, 

and distorts competition on R&D for cellular technologies.136  Consequently, KFTC fined 

Qualcomm for 1030 billion KRW (or 0.85 billion USD); meanwhile, Qualcomm shall re-

negotiate the unfair contracts in good faith.137 

In Taiwan, the Taiwan Fair Trading Commission (TFTC) issued a sanction decision on 

Oct. 20, 2017. TFTC found Qualcomm had monopoly power in CDMA broadband chipset and 

technology market and LTE broadband chipset and technology market.138 Also, Qualcomm’s 

sale of its whole SEP portfolio, its “no license no chip” policy, refusal to deal with competitors, 

its unfair license agreement, and exclusive dealing constituted unfair dealing and exclusionary 

acts.139 Consequently, TFTC enjoined Qualcomm from performing these illegal acts and fined 

Qualcomm for 23.4 billion NTD (or 0.78 billion USD). 

In the EU, the European Commission (EC) issued two sanction decisions on Jan. 24, 2018 

and July 18, 2019. In the first decision, EC found Qualcomm had dominant power over the 

 
135 Qualcomm Responds to Announcement by Korea Fair Trade Commission, Press Release on Qualcomm’s Website (Dec. 

27, 2016), https://www.qualcomm.com/news/releases/2016/12/27/qualcomm-responds-announcement-korea-fair-trade-

commission; Press Release on Strict Sanctions on Qualcomm’s Abuse of Cellular SEPs, Korea Fair Trade Commission, at 3, 

(Dec. 28, 2016) (Unofficial translation published by Qualcomm). 

136 See Press Release on Strict Sanctions on Qualcomm’s Abuse of Cellular SEPs, at 4-13. 

137 Id. at 13-14. 

138 See Sanctions Decision of Taiwan Fair Trading Commission, supra note 130, at 50-53. 

139 Id. at 55-67. 
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LTE chipset market, covering slim and integrated LTE chipsets. 140  Also, Qualcomm’s 

exclusivity rebate for Apple could have anticompetitive effects.141 Consequently, EC enjoined 

Qualcomm from performing these illegal acts and fined Qualcomm for 0.997 billion EUR (or 

1.24 billion USD).142  

In the second decision, EC found Qualcomm had dominant power over slim and integrated 

chipsets compliant with different UMTS standard iterations. 143  Also, that Qualcomm’s 

predation pricing constitutes an abuse of its monopoly power.144  Consequently, EC fined 

Qualcomm for 0.224 billion EUR (or 0.25 billion USD).145  

Although the anti-monopoly legislation may be different in these jurisdictions than in the 

US, their administrative decisions can still provide a valuable reference in several ways.  

Firstly, their conclusion of fact can be valuable references for similar cases. For example, 

the decision of EC included an extensive fact-finding section with significant reference to 

various pieces of evidences, which was written in English.146 Such an extensive section may 

be useful for parties. Parties can use the reference to prepare possible arguments and defenses 

related to fact findings, and may receive guidance for certain evidences. But not all of them are. 

For example, the decision of NDRC only briefly stated its conclusion and reasoning.147 Also, 

 
140 European Commission (Competition DG), European Commission Prohibition Decision (Antitrust Procedure), Case No.: 

AT.40220, at 66, (Jan. 24, 2018). 

141 Id. at 116. 

142 Id. at 131-34. 

143 European Commission (Competition DG), European Commission Prohibition Decision (Antitrust Procedure), Case No.: 

AT.39711, at 42, 60, (July 18, 2019). 

144 Id. at 81-82. 

145 Id. at 371. 

146 See the two European Commission Prohibition Decision, Case No.: AT.40220 and AT.39711, especially in the AT.39711, 

EC gave almost 200 pages of fact-finding part. 

147 See Decision on administrative punishment of the National Development and Reform Commission of PRC, supra note 

132. 
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the decisions of many jurisdictions are not written in English, which may cause difficulties to 

read and use for reference.148 

Secondly, there may be some common issues in an area, and other administrative decisions 

may offer valuable discussions. For example, in this case, the boundaries and definition of “fair, 

reasonable and non-discriminatory” can be ambiguous and difficult to assert, while Taiwan has 

offered some insight. TFTC define FRAND that when every potential licensee negotiates with 

SEP owner, the considertations, the basis of license conditions, the basis of license fee, and the 

basis clauses of the license shall be the same.149 TFTC also pay attention to the definition 

reached by Japan and EU on this matter.150  

E. Conclusion 

After analysis, this paper find Apple is very likely to prevail on the issue of FRAND 

obligations, but is unlikely to prevail on the issue of monopolization. From this perspective, 

ninth circuit’s decision on FTC v. Qualcomm case did not err. 

 
148 Id.  

149 See Sanctions Decision of Taiwan Fair Trading Commission, supra note 130, at 54. 

150 Id.  


