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ABSTRACT 

The advent of a digitalized economy has brought complex challenges to be addressed, in 

particular, market failures deemed to be unassailable from a pure interplay of the market 

forces perspective. The consequences are highly concentrated markets where super-dominant 

companies can exert great influence in their core businesses markets and adjacent to it, 

leading to widespread anticompetitive conducts. Therefore, and considering the nature of the 

problem, this research will assess the actual situation and possible outcomes from a 

perspective of doctrinal and legal regimes addressing the enforcement of unlawful unilateral 

conducts.   

It has been assumed that only a regulatory measure could address these flawed competitive 

structures. Within this context, it is expected by many that the Digital Markets Act (DMA) 

will arise as an exemplary regulatory tool, able to re-establish undistorted competition, and 

become a model to be replicated across different jurisdictions. However, this research arrives 

to a distinct conclusion. By analysing the framework of the DMA, its principles, objectives, 

obligations and possible effects, it can be foreseen that the forces of the digital market will 

outdate a fixed regulatory tool, and that only a flexible regime, underpinned on legal 

doctrines, economic theories, and shaped by the jurisprudence, can effectively address, in the 

long-term, the core issues featuring the digital economy, after all, it is a new economic reality 

that will keep expanding. 

Considering the latter, this research presents and analyses recent economic literature 

evidencing the changes of the economic landscape: a generalized concentration and 

digitalization, a process that will have a worldwide reach. It is then analysed the current 

European legal framework and case law so to assess its fitness before the new economic 

landscape. As said, the DMA proposal is analysed and the expected effects, concluded by 

this research, are exposed. It is find that the European Competition Law regime requires a 

process of re-assessment of its legal and economic doctrines, and will require a considerable 

case law development effort, and doctrinal attention. On the other hand, the DMA arises as 

a welcomed proposal, yet a too-limited regulation, with technical flaws unabling it to fulfil 

the expectations that scholars and practitioners are foreseeing.  
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I. Introduction 

Within the framework of the EU’s digital strategy the Commission envisaged the promotion 

of contestable and fair markets in the digital sector, an objective to be pursued through a 

regulatory tool able to address market failures in digital sectors at an European level. For 

these purposes, the European Commission proposed the Digital Markets Act (DMA)1, a 

Regulation aimed to establish a set of ex ante rules for large players within the digital sector, 

specifically platforms, so to prevent undesired structural outcomes deriving from the special 

features of digital markets, such as large network effects and the rise of ‘gate-keeping’ 

positions that comes with them. Although the DMA proposal is still under discussion and 

various changes are expected to modify it, the core guidelines are already settled.  

The DMA attempts to effectively and sufficiently address ‘at EU level the most salient 

incidences of unfair practices and weak contestability’ incurred by gatekeepers in the digital 

sector2, from an ex ante enforcement perspective. It is a legislative effort that has been greatly 

welcomed, one can feel that there is a breeze of ‘definite solution’ arising from such a 

proposed regulation. The DMA is in the spotlight and it can be foreseen that it will remain in 

that position, inspiring different jurisdictions across the entire world, as a model to follow.  

The objective of this research is to analyze the proposed regulation, and by assessing its 

possible impacts, foresee the remaining role of Article 102 of the Treaty on the Functioning 

of the European Union (Article 102), as the DMA is only concerned on unilateral behavior, 

rather than collusive. This research is built on a reasonable skepticism regarding the effects 

that the DMA will have in the digital market, it attempts to provide further discussion on the 

development of the topic, and to convey what, as a conclusion, would be a proper 

reassessment of Competition Law when approaching those issues that the proposed DMA is 

not directly addressing. In a sentence, this research adheres to the idea that the Competition 

Law field should maintain its prevalence in the correction of competitive processes, and that 

it has not fallen short when addressing the new anti-competitive practices arising within the 

 
1European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council on 

contestable and fair markets in the digital sector (Digital Markets Act)’ COM(2020) 842 final. 
2Ibid, 2. 
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digital economy, rather, they are undergoing a natural process of adjustment, as the Crémer 

report states: 

Competition law, on the other hand, has been designed to react to ever-changing 

market settings, to determine positions of power not sufficiently disciplined by 

competitive forces in whichever form they may arise, and to react to them in ways 

that take the specificities of the different markets into account3. 

It should not be understated the possible outcomes that would derive from an unproper 

legislative approach. The DMA, although at the disposal of the Commission, will introduce 

a somewhat different perspective in the enforcement of Competition law, this means getting 

farther from traditional principles that have guided the latter, and that have allowed the proper 

function of the markets, benefiting the society as a whole. 

It has been said that absent any EU intervention, the economic drivers of undesired structural 

outcomes are likely to increase, exacerbating the observed problems. It has been implied, 

across jurisdictions, that there has been a generalized underenforcement in that sector, and 

that there is a lack of (needed) government intervention. However, skepticism about this 

approach has been expressed, Professor Tim Wu conveys a key concern: ‘it is not merely that 

government has been slow to act against the bad; it has quite often misconstrued the good’4. 

It can be evidenced the change of perspectives on how the academic and practitioner world 

envisaged the digital economy, going from a laissez-faire perspective to a regulated one, as  

it seems that the Tech industry has gained a power able to threaten even the governmental 

powers across the world. 

This research is based on the assumption that, across different sectors, the DMA has been 

welcomed as an overreaching solution regarding issues of the digital economy. For that 

reason, this research will attempt to explain what would be the role of Article 102 in the 

digital market, after the implementation of the DMA. 

 
3Jacques Crémer, Yves-Alexandre de Montjoye and Heike Schweitzer, Competition Policy for the Digital Era: 

Final report (Publications Office of the European Union 2019) 52. 
4 Tim Wu, The master switch : the rise and fall of information empires (New York Knopf 2010) 308. 
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II. Outlook on the competitive structure of digital economy and market 

The digital economy has been understood as an “umbrella term”5 referred to those economic 

activities reliant on, or enhanced by, the use of digital input, technologies, services, and data6. 

However, reference to certain economic activities only is simply exiguous, we live in a digital 

era where the use of digital technologies has become ‘an intrinsic feature of economic and 

social activity’7, every economic actor it is required to adopt digital technologies in order to 

be competitive. As a matter of fact, there is a proven correlation in adopting them and render 

‘substantially higher firm-level’ productivity, regardless of the economic activity sector8. 

Within the core of the digital economy notion, data9 appears as the main driver that enables 

the creation and improvement of novel technologies. It permeates throughout the whole 

economic process, hence, its features will be present in all aspects of the digitalization 

phenomena. This is a process affecting the whole realm of the economy, and throughout 

different activity sectors and business models there will be strong commonalities, features of 

the digital economy that are present across those sectors and models.  

A number of studies have concluded that the overall structure of markets is becoming more 

concentrated over the last decades10. Regardless of the sector, firm’s margins have increased 

both in the US and the EU, alongside with them, increased market concentration. Another 

research concludes that among the causes on the rise of market power there is a shared 

commonality: technology, ‘technological change allows firms to better create and preserve 

situations of market power’11. As a corollary, firms operating in a “digital intensive” sector 

have evidenced even greater margins, going up to a 43 percent12 increase for those 

 
5 OECD, ‘The Digital Economy’ (OECD 2012) 6. 
6 OECD, ‘A Roadmap Toward a Common Framework For Measuring The Digital Economy: Report for the 

G20 Digital Economy Task Force’ (OECD 2020). 
7 OECD, ‘Big Data: Bringing Competition Policy to the Digital Era’ (OECD 2016). 
8 Peter Gal and others, ‘Digitalisation and Productivity: In Search of the Holy Grail - Firm-Level Empirical 

Evidence From European Countries’ (OECD 2019). 
9 In this section data will be conceptualised as the information asset independent of the field of application 

‘characterized by such a high volume, velocity and variety to require specific technology and analytical methods 

for its transformation into value’ following Andrea de Mauro, Marco Greco, and Michele Grimaldi, ‘A Formal 

Definition of Big Data Based on its Essential Features’ [2016] Library Review 122. 
10 Matej Bajgar and others, ‘Industry Concentration in Europe and North America’ (OECD 2019). 
11 Jan De Loecker and Jan Eeckhout, ‘The Rise of Market Power and the Macroeconomic Implications’ (2017), 

National Bureau of Economic Research Working Paper 23687, <http://www.nber.org/papers/w23687> 

accessed 30 June 2022. 
12 Within a span of years ranging from 2001 to 2014. 
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operating on the top digital sectors, platforms, compared to only 2 to 3 percent increased 

margins13. On a different measure, the Impact Assessment notices that the digital economy 

has been estimated to account for up to 15.5% of the global Gross Domestic Product (GDP) 

as of 201914. There has been reported, as well, business’ dependance on platforms, showing 

that 59% of enterprises consulted on a study survey across selected European countries 

derived more than 25% of their revenues from online platforms15. Moreover, it has to be 

considered that, across different countries, it has been found that, in average, between 34 to 

36 percent of the internet’s traffic is shared by platforms16. Platforms are then concentrating 

a huge amount of user’s attention. These are all recent trends that have been intensified in 

the last 2 years. 

Despite the assertion of a debilitated competitive structure from an economic-wide 

perspective, the digital sector has proven to be the most affected in this regard: where the 

platform’s business model has a broad presence it shows monopolistic structures. When 

referring to such specific competitive structures, scholars and practitioners have coined the 

term of ‘platform monopoly’17. Positions of super-dominance18 are not a coincidence but a 

result of a series of characteristics present in the digital economy which are even more 

strengthened in the platform model. Is thus important to distinguish the species (platform) 

from the genre (digital economy), and while doing so, sticking to a competition law notion, 

as most of the studies and norms are directed to them. For the purposes of definition, this 

research ascribes to the Bundeskartellamt’s definition of platforms, understood as those 

 
13 Sara Calligaris, Chiara Criscuolo, and Luca Marcolin, ‘Mark-ups in the Digital Era’ (2018), OECD Science, 

Technology and Industry Working Paper 2018/10,  <https://doi.org/10.1787/18151965> accessed 30 Junes 

2022. 
14 European Commission, ‘Impact Assessment Report: accompanying the document proposal for a regulation 

of the European Parliament and of the council on contestable and fair markets in the digital sector (Digital 

Markets Act)’ {COM(2020) 842 final}, para 63. 
15Observatory on the Online Platform Economy, ‘Dimension 2: Power over users’, 

<https://platformobservatory.eu/state-of-play/power-over-users/> accessed 30 June 2022. 
16 Expert Group for the Observatory on the Online Platform Economy, ‘Work stream on Measurement & 

Economic Indicators, European Commission’ (European Commission 2020) 22. 
17 Platform monopolies are identified as one of the categories of competition for-the-market, following the 

criteria held by National Competition Authorities, academics and experts in their reports submitted to the 

roundtable of ‘Competition-for-the-Market’ held at the 18th meeting of the OECD Global Forum on 

Competition. 
18 Joined Cases C-395/96 P & C-396/96 P, Compagnie Maritime Belge Transports and Others v Commission 

[2000] ECJ - I 1442, Opinion of AG Fennelly, para 137. 
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undertakings providing ‘intermediation services which allow for direct interaction between 

two or more distinct groups of users that are connected by indirect network effects’19.  

1. Distinctive features of digital markets, new practices and economic realities. 

As mentioned, there is a series of traits featuring in the digital economy, being more 

pronounced within platforms, resulting in debilitated competitive structures. These features 

have been identified as structural and behavioral market failures that the market has simply 

been unable to self-correct by its own course20. This research focuses on the most commonly 

mentioned causes in the literature, namely network externalities, returns to scale, tipping and 

stickiness effects on the markets, and lock-in effects. 

a) Digital Features Considered Drivers of Market Failures 

Network externalities have been referred to as an effect in which ‘the usefulness for each 

user of using a technology or a service increases as the number of users increases’21. It can 

be added that a pronounced feature of the digital economic actors is its multi-sidedness, this 

is the presence of at least 2 distinct groups of users of the service which can interact, yielding 

profit of their mutual presence and interaction. A good example of this can be found in the 

Microsoft22 case, where the personal computer (PC) operating system (OS) of Microsoft, 

Windows (Windows OS), allowed for the presence of corporate consumers using work group 

servers OSs offered by software developers. The presence of corporate consumers attracted 

more software developers which would invest in product development, which derived in 

higher quality products, in turn, attracting more corporate consumers. Microsoft’s Chairman 

of the time, Bill Gates, described the latter dynamic referring to it as a ‘positive feedback 

loop’23. 

 
19 Bundeskartellamt, ‘Working Paper -The Market Power of Platforms and Networks’ (2016), Bundeskartellamt 

Working Paper B6-113/15. 
20Impact Assessment (n 14), para 69. 
21 Jacques Crémer, Yves-Alexandre de Montjoye and Heike Schweitzer, Competition Policy for the Digital 

Era: Final report (Publications Office of the European Union 2019), 20. 
22 Case T-201/04, Microsoft v Commission [2004] ECR - II - 3620 
23 Microsoft (AT.37792) Commission Decision 900 [2004] OJ L 32/23, para 451. 
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Returns to scale it is an economic term that can be understood as a situation where ‘the cost 

of production is much less than proportional to the number of customers served’ which in the 

context of the digital era, is a phenomenon pushed it to the extreme24. 

Economies of Scope generally refers to the increased cost efficiency in proportion of 

production, in the context of the digital economy, such efficiencies acquire exponential 

returns, especially through the use of data processing with which the company has been fed. 

The greater the number of users, the greater the data and thus, quality outcome of a data-

based product (such as those based on algorithms and machine learning).  

Global reach and low marginal costs, a recent phenomenon where digital economic players 

have the possibility to expand and reach consumers on a worldwide basis, rendering 

distributional and expansion costs with marginal costs close to zero25.  

b) Features that are possible drawbacks for the competitive structure of digital 

markets  

Without any doubts, these features present in the digital markets have rendered extreme 

efficiencies and breakthrough technological innovations, outcomes that had greatly improved 

the quality of life of the whole world population. However, they appear with some risk that 

can end up damaging the competitive structure, as a doubled edged sword, with the tendency 

of creating certain market failures. These are some of the features within the digital economy 

that can be treated as possible drawbacks as they tend to foster market failures, especially 

barriers to entry and economic dependance: 

Markets are prone to tipping: ‘[O]nce a firm has obtained a certain advantage over rivals in 

terms of market share, its position may become unassailable and the market may gravitate 

towards a situation of’26 super-dominance. This is referred to as ‘the winner takes it all’, a 

situation that occurs when an undertaking reaches a critical mass of users, and thanks to 

network externalities, a positive feedback loop ends up providing all or most of the market 

share to an undertaking, basically a situation of competition for the market. Considering the 

 
24 Competition Policy for the Digital Era (n 21), 20. 
25Stigler Committee on Digital Platforms, Final Report (Stigler Center for The Economy and the State 2019) 

39. 
26 Impact Assessment (n 14), para 79. 
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economic circumstances (economies of scale and scope and network externalities), it has 

been pointed out that concentration might be desired27 (competition could create redundancy 

and deadweight losses). 

Behavioral bias and consumer’s lock-in effects: The Stigler reports that ironically, market 

power is produced by the same consumers. They do not switch to competing products or 

services even if they are superior. Consumers do not incur in actions needed to generate 

choice because of behavioral biases, which means that the decision-making of users is based 

on consistent and predictable decisions that, moreover, companies takes advantages of28.  

Switching costs: All the features explained contribute to render switching costs, both for end-

users and business users of a product/service, decisively higher. The utility deriving from 

network externalities, low costs, behavioral basis, and so forth, all together make that 

undertakings endowed of dominance experience a further entrenching of their position. 

c) Current Economic Landscape  

The abrupt economic change that the economic landscape has undergone in a period of less 

than 20 years is illustrated in a Statista infographic. It displays the most valuable listed 

companies in the world, a scene overwhelmingly dominated by Tech companies (not only 

platform markets) except for Saudi Aramco. It displays the impact that Tech companies are 

having in the worldwide economy, evidencing how the economy has concentrated over one 

specific sector (Tech sector), where previously abounded diversity (industries from the retail 

sector, automotive, financial, and so forth, were competing for leadership), and how within 

the same Tech sector, each company represents the super-dominant undertaking for the 

respective market. 29 

 

 

 

 
27 Competition Policy for the Digital Era (n 21), 23. 
28 Competition Policy for the Digital Era (n 21), 42 
29 Martin Armstrong, ‘The Age of the Tech Giants’ (Statista 2021) <https://www.statista.com/chart/22677/the-

age-of-the-tech-giants/> accessed 30 June 2022. 



  

13 
 

 

2. The current state of digitalized markets under the legal framework of EU law  

Within less than a decade the consensus among scholars and practitioners went from an 

approach of ‘self-regulation’ and confidence on the ‘disciplining effects of the competitive 

process’30, to an opposite one of urgent calls for regulatory measures and state intervention. 

Indeed, it was considered that an interventionist approach could wind up stifling incentives 

to invest and innovate, even damaging competition rather than protecting it31. The landscape 

had since abruptly changed, notably, three influential reports, from Europe (Crémer report)32, 

USA (Stigler report)33, and the UK34, are settling the foundations upon which regulatory 

measures are being constructed on. The Stigler report, from USA’s perspective, has claimed 

an underenforcement of antitrust law over the platform economy, stating that further 

‘[i]naction could create decades of market power leading to weakened innovation’35. The 

Crémer report shares a similar concern, surmising that the harm of underenforcement would 

be longer due to stickiness of market power36. 

In reality, the European landscape differs to that of the USA: in the Impact Assessment Study 

Support report accompanying the DMA proposal37, it is reported that about 30 competition 

investigations have been opened by the European Commission and National 

Competition Authorities (NCAs) between the years 2015 and 2020. The number of 

investigations signals widespread and recurrent anti-competitive practices incurred by 

important players within the platform economy, yet not underenforcement. Efficacy of the 

competition law enforcement is a different theme nevertheless, a majority of respondents of 

an Open Public Consultation (OPC)38 and the same Commission considers that the legal 

framework is insufficient to address market failures 39. Different reasons that are brought for 

 
30 The Digital Economy (n 5). 
31 Ibid. 
32 Competition Policy for the Digital Era (n 21). 
33 Final Report (n 25). 
34 Digital Competition Expert Panel, Unlocking Digital Competition (OGL 2019). 
35 Final Report (n 25) 79. 
36 Ibid, 42. 
37 Impact Assessment (n 14), para 61. 
38 Ibid, Annex 2.1. 
39 Ibid, para 118. 
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such a conclusion within the competition law legal framework be assessed in section 2.b of 

this Chapter.  

a) Legal Framework of Abusive Unilateral Conducts  

When referring to the features present within the digital sector discussed in section 1 of this 

chapter, and especially for platforms, focus will be set on the enforcement against abusive 

and exclusionary conducts by dominant undertakings (unilateral conducts). Article 102 sets 

the main substantive legal framework applicable, a broad prohibition of any abuse by a 

dominant undertaking. Along with it, the Court of Justice of the European Union (the Court) 

has shaped and provided binding criteria on how to apply and understand it. As well, the 

Guidance on Article 102 Enforcement Priorities (the Guidelines)40, establishes the 

enforcement priorities by the Commission, and while not binding for the Court, provides a 

‘useful point of reference’41 for it. The criteria set therein has become an important practical 

influence on the understanding and application of Article 102.  

There are two key concepts that guides the enforcement of Article 102, dominant position, 

and the abuse of it. The Court has understood a dominant position as one of economic 

strength enjoyed by an undertaking, enabling it to prevent effective competition by allowing 

it to enjoy an appreciable extent of independency of market players and consumers42. When 

assessing whether there is dominance or not, the Court has set a presumption of it on 

undertakings with shares of 50 percent or more on a relevant market, although the 

jurisprudence evidences that there is no safe harbor43. Another decisive factor that has been 

recognized, is the competitive pressure that can be exerted by actual or potential competitors, 

the entry and expansion factor 44. Regarding the concept of abuse, there is a consensus45 that 

such a notion lacks precision and contains difficulties in its application, to say the least. It 

suffices to mention that the concept of abuse has been related to ‘competition on the merits’ 

(or the lack thereof).  

 
40 European Commission, ‘Guidance on the Commission's enforcement priorities in applying Article 82 of the 

EC Treaty to abusive exclusionary conduct by dominant undertakings’ (Communication) COM 2009/C 45/02. 
41 Case C‑52/09, Konkurrensverket v TeliaSonera Sverige AB [2011] ECR – I 564, Opinion of AG Mazák. 
42 Case 27/76, United Brands v Commission [1978] ECR - 209, para 65. 
43 Richard Whish and David Bailey, Competition Law (10th edn, Oxford University Press 2021), 188. 
44 Guidance (40), para 16. 
45 Competition Law (n 43), 194. 
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Article 102 was drafted on ample terms, making it apt to capture different economic practices 

and being flexible to the changing realities that comes within a dynamic setting, being this 

last feature of utmost importance within the digital economy. Illustrating this adaptability, 

the Court has elaborated, from the notion of abuse, a ‘special responsibility’ principle over 

dominant undertakings so not to further distort competition46. For findings of dominance, it 

has been established that the ability to impose constraints can be decisive (the entry and 

expansion factor), the Court has recognized practical examples, such as economies of scale 

and scope, network effects, and undertaking’s own conduct thwarting competition47. The 

most salient features of the digital economy have already been recognized and considered in 

the enforcement of Article 102. The Court has proven to be receptive to new theories of harm 

and has established a sound criterion towards the protection of the competitive structure.  

b) Substantive shortcomings  

Although one can consider the current legal framework to provide for sufficient basis for the 

enforcement of abusive unilateral conducts, that does not mean considering it sufficient, 

adjustments are more than welcome, and in this regard the DMA should be deemed an 

advancement towards an effective protection of the competitive structure within the platform 

economy. However, shortcomings of the legal framework that the Commission, scholars, and 

professionals have raised cannot be disregarded. The Impact Assessment contains the most 

widely discussed shortcomings, namely:  

First48, it is stated that the Commission cannot conceptually deal with market failures in the 

absence of some pre-conditions, such as findings of a prior dominant position. Moreover, 

possibility to tackle market failures would exist but ineffectively, only from an ex post 

perspective. Lastly, it is acknowledged that competition law enforcement requires a detailed 

economic and legal analysis deriving in lengthy procedures that can, in turn, allow for 

irreversible outcomes such as tipped markets. Second49, certain market failures, like tipping, 

would not be a result of conducts, rather from a market structure. Third50, there would be 

 
46 Case 322/81, Michelin v Commission [1983] ECR 3466, para 57. 
47 Guidance (40), para 17. 
48 Impact Assessment (n 14), para 119. 
49 Ibid, para 120. 
50 Ibid, para 121. 
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some practices that might simply not being captured by Article 102 because the inexistence 

of dominant undertakings or effect on competition. Fourth51, certain competition tools, such 

as fines or interim measures would not address gatekeepers related market failures. No 

reference of structural remedies is made. 

One can partially agree with those submissions, especially when referring to more procedural 

aspects that render processes lengthy enough for a market position to be further strengthened 

or a market to be tipped in favor of the infringer. The DMA, however, already contains 

provisions that goes on the direction of easing certain procedural burdens, as well, this topic 

has been treated more thoroughly in both the Crémer and Stigler report, making further 

analysis redundant. Likewise, remedies will not be assessed, as they pertain to another stage 

of the enforcement process. 

For the rest, notwithstanding that one can preliminarily agree, it has to be concluded that the 

shortcomings described in the Impact Assessment could be effectively tackled with the 

current legal framework. They mostly relate to the timing and extent to which competition 

law should be legitimately and effectively applied to certain conducts. Two main 

observations can be made regarding the Commission’s position: First, it is conveyed that 

market failures possesses a static nature, as if they were a mere by-product of digital 

economic features. In reality, market failures are caused by abusive conducts that have 

unlawfully leveraged those economic features. In fact, there are sufficient legal basis to 

tackle those causes and so, prevent harmful effects. Moreover, the fact that competition law 

it is to be applied ex post (after an infringement has been found) does not mean that the actual 

harm has already taken place. Second, the inability to find positions of dominance and effect 

on trade deriving from unlawful conducts lacks a temporal perspective: business practices 

reliant on highly technical features have been incorporated recently. With the advent of the 

digital economy, naturally, difficulties to adapt these theories of harm into competition law 

will be found, and the same goes for the Court in order to accept them. In this sense, it can 

be noticed how recently the literature is turning to a more tolerant approach towards findings 

of ‘false positives’ (erroneous findings of infringements). In essence, the underenforcement 

of competition law within this sector is proving to be even more pervasive, and such findings 

 
51 Ibid, para 122. 
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are expected to be recognized by the Court, resulting in a relaxing of the excessive procedural 

safeguards that currently inhibit effective enforcement52. 

Chapter IV number 2 elaborates on the legal basis that would allow for an effective 

enforcement, once reassessment of certain doctrines is made. 

c) Analysis on the European case law and Commission’s decisions, lessons to draw 

from them 

As mentioned, in the last few years there has been dozens of cases across the European Union, 

the Impact Assessment53 briefly incorporates the conclusive remarks of the most important 

cases, theories of harms are present on it as underlying justifications for the setup of the list 

of obligations imposed by the DMA. Analysis on the Microsoft and Google Android cases54 

only will be provided. There are no more illustrative cases than these to provide an insight of 

the development and behavior of a super-dominant position. Both supposed a cornerstone in 

the Competition Law landscape and are a worthy point of comparison in the analysis of the 

evolution of practices and criterion that has surrounded them. The interplay between these 

two cases evidences the central point of this research. 

Microsoft case55: 

In the early 2000s Microsoft was considered to held an overwhelming dominant position 

within the market of personal Computer (PC) operating systems (OS)56. Shares over 90 

percent57 afforded Microsoft the ability to virtually become a de facto standard setting on that 

market. Introduction of any change by it would become the point of reference for the whole 

industry.  

 
52 The Stigler report argues that settled doctrines from the Chicago School, that have influenced the legal 

doctrine, have not been able to be empirically demonstrated. According to the Chicago School, false positives 

(underenforcement) are easier to correct, since the market will promptly adjust. In the context of the digital 

economy such statement is far from the reality.  
53 Impact Assessment (n 14), Table 2. 
54 Analysis of the Google and Microsoft cases will be made on basis of the Commission decision, as it displays 

the different technicalities in a more thorough manner. 
55 Microsoft (n 23). 
56 Ibid, para 435. 
57 Ibid, 431. 
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PC operating systems were referred to as a “platform software” or simply “platform” within 

the IT jargon as they provide the technical ground upon which applications can run over. 

Without the Windows OS platform, for instance, it would be impossible for users to operate 

applications that allows them to write a document or browse the Internet, loosing then the 

ability to render any utility from a PC. Microsoft’s OS ubiquity implies a technical 

dependance for most software developers to rely on that “platform”, without which they 

cannot run their application and thus, reach users. 

The Commission found Microsoft to have been incurred in an abuse of its dominant position 

by:  

First, Microsoft refused to supply “interoperability information” to its competitors within 

the neighboring market of work group server OS. Work group server OSs are software 

applications allowing different PCs to be linked, so distinct tasks and resources can be 

efficiently distributed within a closed network (a product intended to be used by office 

workers in their daily tasks). Simply put, interoperability information referred to the set of 

interface specifications that would allow the software to fully display its functionalities when 

operating within the Windows OS platform. Without it, competitors’ products would 

deficiently perform basic tasks, provoking a detriment to the user’s experience, and in turn, 

unlawfully placing Microsoft’s product at a higher level from a consumer perspective. 

Second: Microsoft, holding an overwhelming dominant position in the product market of 

client PC operating systems, tied its product Windows Media Player (WMP) with the 

Windows OS. Any consumer obtaining Windows OS would had no other choice but to 

acquire at the same time WMP, and without the possibility to remove it58. Microsoft 

leveraged its dominant position to provide unmatched ubiquity to its WMP, disadvantaging 

competitors and foreclosing that market, as users with an already installed WMP are less 

likely to use alternative media players.  

One of the key points standing out in this case, is that Microsoft, took part on an 

overarching business strategy of collaboration, with business partners (and then 

competitors), to then disrupt those previous levels of supply and unlawfully leverage its 

 
58 Ibid, para 310. 
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dominant position. Indeed, the strategy of Microsoft had two incentives59: a) to build value 

on costumers’ eyes regarding its OS (and thus the Microsoft’s brand), by supporting a fully 

functional third-party product prior being itself able to offer a credible work group server 

OS; b) foster the establishing of new technologies so to gain confidence on costumers, while 

Microsoft was developing its own product. Consequences were evident, market shares of 

Microsoft’s product went from 22 percent in 1996, to over 60 percent in 200260, being a 

pivotal step the disruption of previous levels of supply of interoperability information from 

1998 onwards61. 

Google Android case 62:  

In 2018 Google was imposed an historical fine of €4.3 billion, becoming the largest fine that 

the Commission has ever imposed. Google, possessing a market share of over 90 percent in 

the market of smart mobile devices OS (with its product Android OS), was found to had 

abused its dominant position, infringing Article 102 by incurring in unlawful practices in the 

related markets of smart mobile OS; Android app stores; general search services; and non-

OS-specific mobile web browsers63.  

The pivotal strategy for Google was the creation of an ecosystem through the development, 

and then leverage, of the Android OS, which began with the establishment of the Open 

Handset Alliance (OHA), composed of 34 industry players founding members. In simple 

terms, Google gave away for free an open-source OS, the Android Open Source Project 

(AOSP) through the grant of the AOSP license. Original equipment manufacturers (OEMs) 

could adopt and customize the OS for their own suitability (the so-called “forks”)64. The 

attractiveness of Android OS for OEMs like Samsung, Motorola or LG, to name a few, rather 

than its zero-cost, lies in the integrated applications and functionalities that it can offer to 

users, as the utility that a consumer can derive from a smartphone relies on the applications 

 
59 Ibid, para 587. 
60 Ibid, para 591. 
61 Ibid, para 592. 
62 Google Android (Case AT.40099) Commission Decision 4761 [2018] OJ L 402/08. 
63 Refers to PC browsers and web browsers for different smart mobile OSs than Android (for example Safari 

by Apple). 
64 Ironically, Google is accused of being a contributor of the fragmentation (the outcome that the set of 

agreements attempts to prevent) of its operative system by releasing the AOSP, the Android OS, as well the 

subsequent versions of Android OS. 
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that can use on it. For OEMs, merely obtaining an AOSP license will not provide access the 

Android OS (or its trademarks), nor to Google Mobile Services (GMS), a bundle of Google’s 

proprietary apps and APIs65 needed to develop and integrate functional apps, which simply 

put, provides for the essential components for a commercially viable product. In turn, app 

developers, would be incentivized to focus on this specific type of OS that would be featured 

in most smart phones (hence, an immediate reach of a critical mass of users)66. Google, 

moreover, would further support app developers by providing them all the needed tools for 

an easier development of applications so to provide a mass of applications from which users 

could render utility.  

Subsequently, in time, Google implemented a strategy based on different degrees of 

involvement for those players, that would end up locking them into the Android ecosystem. 

As mentioned, in order to have access to the whole set of Google’s proprietary functionalities, 

firms were subject to enter into the following set of agreements: 

1) OEMs would first enter into Anti-Fragmentation Agreements (AFAs) establishing 

discretionary terms and vague definitions of core obligations, allowing Google to be in 

control of the ecosystem by forbidding the ability of OEMs to introduce changes (forks) on 

the Android OS that do not fulfill technical standards arbitrarily set by Google. AFAs 

discriminately determines whether a device is Android compatible or not, and only 

compatible devices can partake on the Android ecosystem; 

2) Once entered into AFAs, a firm would be eligible to enter into Mobile Application 

Distribution Agreements (MADAs), this stage providing them for access to GMS (as 

mentioned, the set of Google’s proprietary functionalities that ultimately determines the 

commercial viability of a device); 

3) Finally, and as a reinforcing means, some firms would enter into Revenue Share 

Agreements for Google Search (RSAs), consisting in monetary incentives not to pre-install 

 
65 Application programming interface (API) can be described, roughly speaking, as a set of technical 

specifications that allows communication between software programs with the hardware, or between different 

software programs. In the context of OS environments they are of utmost importance, since allows applications 

to be integrated to that OS, so they can smoothly interact and incorporate diverse functions. 
66 More than 90 percent of apps on Android devices are downloaded through Google Play. For years, Google 

Play has been the only commercially significant app store option for Android manufacturers, as explains the 

plaintiff of United States v. Google Inc., para 73. 
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competing general search services within a determined portfolio of devices. These 

agreements would not only involve OEMs (with companies like Apple), but mobile network 

operators (MNOs), such as T-Mobile International AG and Telefónica S.A.  

The set of agreements described serves as a corollary of Google’s business strategy, 

which consists on ‘increasing the audience for its online services so that it can sell its 

search advertising’67.  From 2012 to 2017 Google’s shares for the market of general search 

services went from about 20 to 30 percent worldwide, to about 90 to 100 percent68. 

In sum, the Commission found that Google had incurred in the following unlawful conducts 

deriving from leveraging its dominant position: (1) tying of its proprietary mobile apps: 

Google Search app and Google Chrome were tied with the Play Store, making these both 

impossible to be erased. Simply put, smartphone manufacturers who wanted to accede to 

basic functionalities of the Android OS, were tied to obtain the searching apps of Google; (2) 

licensing of the Play Store conditional on AFA’s obligations: in order to be eligible to 

obtain its Play Store, Google made mandatory for OEMs to enter into non-related obligations 

arising from the AFAs. Manufacturers were impeded to develop any OS based on AOSP (or 

any other else) if they wanted access to the GMS bundle, thwarting competition in the smart 

mobile OS  market, and foreclosing access to both users and the pool of app developers; (3) 

Revenue share payments conditional on the -installation of no competing general search 

service: Several OEMs and MNOs entered into a system of payments conditional on 

obtaining all or most of its search queries from Google (‘exclusivity payments’), 

discouraging them to include on their devices competing search services, furthering 

entrenching the position of Google.  

Lessons to draw from the Microsoft and Google cases 

Under a broad consideration, these cases reveal fundamental similarities. Particularly, the 

way these companies were able to develop their dominant positions, built on a series of 

apparently innocuous business’ conducts, yet revealing a structural damage to the markets in 

 
67 Google Android (n 62), para 153. 
68 Ibid, paras 777 and 793. The Commission draws comparative figures from different geographical markets, 

although it can be said that market shares transcends geographical markets and percentages are more or less 

consistent on a worldwide basis. US para 5, 92 
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which they participated. They both built a business strategy around an ecosystem that would 

benefit the whole sector, providing the necessary means to construe a network of mutual 

cooperation, to then unlawfully disrupt the supply of the necessary tools (or by imposing 

exclusionary terms in order to accede to them, in the case of Google). 

A careful observation on the evolution between these two cases leads to conclude that, 

essentially speaking, there have been no major changes on how anti-competitive practices 

have been deployed: incurring in general business’ strategies, but as markets evolved, 

reliance on technical tools arose. Anti-fragmentation agreements for instance, can be now 

considered an unlawful mean that forecloses the market, yet, at the time was considered a 

technical necessity to boost the Android environment. Those features present on digital 

markets, currently considered drivers of market failures, were already existing (and assessed) 

20 years before the DMA proposal. Microsoft’s unlawful leverage of enclosed 

interoperability information, network externalities, and economies of scale and scope, to 

name but a few, were at the time assessed by the Commission, and yet, they are now presented 

as novel and unassailable incidences of the digital economy. 

III. The Digital Markets Act proposal 

This section focuses on the analysis and assessment of the Digital Markets Act proposal, the 

regulatory tool being currently developed with the aim to tackle market failures (and issues 

deriving from it) that are even more pervasive in the platform economy. 

i. Analysis of the proposal, relevance and consequences 

From a legal point of view, the DMA possess a sector-specific regulatory nature. It has thus 

an underlying rationale of market intervention over a set of “market failures” present in the 

platform sector that are deemed to be unassailable from a purely competition law perspective. 

It is to be noted from the outset that in spite of the DMA being an illustrative case of the 

intersection between these two fields69 (strongly incorporating competition law doctrines 

 
69 K.J. Cseres, ‘Intersection of Competition and Regulation in abuse of Dominance and Monopolization’ 

(Amsterdam Centre for European Law and Governance 2021). 
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approaches within a regulatory regime) its distinctive regulatory nature evidence important 

features that do not align with competition law. 

Notably, doctrines and methodologies differ: the DMA attempts to attain its objectives 

(contestability and unfairness in the digital sector) from an ex ante intervention perspective; 

economic, legal assessments of dominance, and relevant markets are replaced by the concept 

of “gatekeeper”; importantly, it stays away from a consumer welfare effects analysis70 by not 

allowing efficiency defenses71. Lastly, while competition objectives aim for undistorted 

competition, the DMA expressly distances from it72. Instead, its goal is the pursuance of 

contestability and fairness within the markets where gatekeepers are present73. Simply put, 

while competition law aims to protect the consumer welfare (an end in itself), the DMA is 

more concerned about the structure of the competitive process, its goal is thus more focused 

on the means rather than the end.  

Notwithstanding the nature and some differing features between these two regimes, it 

remains uncontested that, ultimately, the DMA is posed to be a strong complement in the 

enforcement of competition law within digital sector, serving as a powerful and expedient 

tool for the Commission to efficiently address those market failures arising therein. 

ii. Objectives 

As a general proposition, the DMA attempts to promote ‘effective competition in digital 

markets, in particular a fair and contestable online platform environment’74. To do so, it 

addresses three cluster of problems identified by the Commission to which digital markets 

are particularly vulnerable, namely: weak contestability; unfair business conditions; and 

fragmented regulation and oversight (the latter will not be analyzed in this research).  

 
70 Heike Schweitzer, ‘The art to make gatekeeper positions contestable and the challenge to know what is fair: 

A discussion of the Digital Markets Act Proposal’ (Humboldt University of Berlin 2021), (forthcoming), 29.  
71 European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council on 

contestable and fair markets in the digital sector (Digital Markets Act)’ COM (2020) 842 final, recital 23. 
72 Ibid, recital 10. 
73 Ibid, recital 10. 
74 European Commission, ‘Impact Assessment Report: accompanying the document proposal for a regulation 

of the European Parliament and of the council on contestable and fair markets in the digital sector (Digital 

Markets Act)’ {COM (2020) 842 final}, para 108. 
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Lack of contestability and unfairness are considered to be driven by certain market failures 

that become unable to be self-corrected by market’s mechanisms, as they become notably 

impaired within the digital sector75. Market failures can be grouped as entry barriers (related 

to contestability) and economic dependance (related to unfairness), they remain tightly 

correlated and, to a certain extent, there is a causal link of the second with the first. In order 

to tackle these market failures, the DMA lays down a set of obligations to be complied with 

by gatekeepers. 

iii. Scope 

The scope of the intervention will be determined by the nature of the service provided, and 

the notion of gatekeeper76. Regarding the first, the DMA lays down a set of services 

considered to be ‘core platform services’ (CPS). In turn, the provider of any of these services 

has to meet certain conditions in order to be designated as a gatekeeper. Only in this 

cumulative scenario, a provider of these services will have to comply with the relevant 

obligations set out in the DMA. Simply put, the gatekeeper designation ‘applies to a service, 

not to a firm’77, this is, obligations only concern the CPS for which the gatekeeper designation 

applies and not to other CPS provided by the platform78. 

The DMA lists eight digital services in its Article 2 (2) that are to be considered CPS, 

including among others, online intermediation services; online search engines; operating 

systems; etc. They were included following a triple criterion where those services features: 

a) highly concentrated multi-sided platform services; b) few large digital platforms act as 

gateways for business users to reach their customers; and c) gatekeeper power of these large 

digital platforms is often misused by means of unfair behavior.  

As for ‘gatekeepers’, only79 those service providers of core platform services which meets a 

“three test criteria” as set out in Article 3 of the DMA, can be designated as such. The 

 
75 Ibid, para 69. 
76 Ibid, para128. 
77 Alexandre de Streel and others, ‘The European proposal for a Digital Markets Act: A first assessment’ (Centre 

in Regulation in Europe 2021), 13. 
78 Ibid, 23. 
79 Conversely, if a CPS provider is below the thresholds but meets the Three Criteria Test, the Commission may 

designate within 12 months such provider as gatekeeper on the basis of the same list of indicators. 
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criterion is built upon qualitative and quantitative80 factors that have to be met, namely: (i) 

[Having] a significant impact on the single market, (ii) control important gateways for 

business users to reach end users, and (iii) such control is entrenched and durable81. A 

rebuttable presumption, that a gatekeeper is endowed of a gatekeeper position, is set once 

quantitative threshold is met. Lastly, those undertakings fulfilling the three criteria test 

without meeting the quantitative thresholds or, those who meeting the threshold but yet, have 

submitted substantiated arguments not to be considered gatekeepers, can still be identified as 

such if the Commission, taking into account the elements listed in Article 3 (6), so considers. 

In practice, the Impact Assessment has estimated that between 10 to 15 providers of core 

platform services would be designated as gatekeepers, acknowledging the risk of 

encompassing even those CPS that do not engage in unfair practices, thus, rendering 

them subject to compliance with the obligations82.  As a preliminary observation, some 

notable examples of providers that would be excluded of the scope are AirBnB, Spotify, 

Uber, and TikTok83. As well, some key services within the digital economy would be left 

aside as they do not fulfill the criterion established in Article 3 (ii), this is, operating as 

gatekeepers for business to reach end consumers (B2C business model), for instance certain 

services operating on an industrial B2B level, related to sectors such as of cloud computing 

and software manufacturing84.  

iv. Policy options  

The Commission considered three policy options ranging from non-dynamic to fully flexible. 

The preferred policy option was the number 2, a semi-flexible option that envisages a set of 

immediately applicable obligations considered to be self-evident (the so called “black 

list”), and another list subject to a regulatory dialogue between the Commission and the 

gatekeeper (the “grey list”). The latter allows for a degree of appreciation when implementing 

the measure, such as the evaluation of interoperability and the degree of customization of the 

 
80 Impact Assessment (n 74), para 388. 
81 Ibid, para 387. 
82 Ibid, Table 4: Comparison of options in terms of effectiveness. 
83 Cristina Caffarra and Fiona Scott Morton, ‘The European Commission Digital Markets Act: A translation’ 

(VOXeu 2021) <https://voxeu.org/article/european-commission-digital-markets-act-

translation?s=09#.X_S5Rss3Eks.twitter> accessed 30 June 2022. 
84 The European proposal for a Digital Markets Act: A first assessment (n 77), 13. 
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measure considering the nature of the service provided.  Moreover, this option includes a so-

called ‘flexibility clause’ that allows the Commission to update the obligations set out in 

Articles 5 and 6 (Articles 10), and add more services that could be caught, and that in practical 

terms increases the scope of the DMA (Article 17). Lastly, it establishes a gatekeepers’ 

designation mechanism based on a combination of quantitative and qualitative criterion. 

v. Relevant concepts in relation to Article 102 TFEU: Contestability and Unfairness  

Market contestability and fairness are the main objectives ought to be pursued by the DMA, 

and the concepts that outlines the entire legal regime, serving ultimately as a guiding principle 

that inspire its obligations, scope, and in general terms, an overarching goal to be achieved 

within the digital sector. Nonetheless, and considering its broad reach, there is a consensus 

that these concepts lack precision, leading ultimately to consider that behind the efforts of 

the DMA there is a ‘lack of clarity of purpose’ and that the legislation ‘is, in a sense, 

underspecified’ 85. It can be concluded at the outset that more legal definition is needed. The 

DMA in its current form is a catch-all regulation with the potential to be extremely over-

reaching, potentially affecting economic practices and thwarting efficiency. 

a) Contestability 

Despite its integral importance, the concept of contestability has remained essentially open, 

without a legal definition chartering defined contours of it. From an economic perspective, it 

has been understood that a contestable market is one in which ‘entry is absolutely free, and 

exit is absolutely costless’86. The DMA, however, has rather developed a sui generis concept, 

especially devised for the platform economy context, and has conceptualized weak 

contestability from the central figure of gatekeepers. It conceives that where an entrenched 

position is exerted by gatekeepers, maintaining a position ‘essentially impossible to contest 

by existing or new market operators’87, the result will be a highly concentrated market. In 

simple words, the notion of contestability refers to both, the entrenched market position 

exerted by a gatekeeper, that in turn, leads to a highly concentrated market due to the weak 

 
85 Nicolas Petit, ‘The Proposed Digital Markets Act (DMA) a Legal and Policy Review’ (JECLAP 2021) 

(forthcoming), 5. 
86 William J. Baumol, ‘Contestable Markets: An Uprising in the Theory of Industry Structure’ (The American 

Economic Review 1982, 1, 3). 
87 Impact Assessment (n 74), para 27. 
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competitive pressure that this gatekeeper face. Thus, it is assumed that there is weak 

competitive pressure, ultimately leading to an overall weak competitive structure of the 

markets.  

It can be said that contestability, in the context of the DMA, is strongly related to what it is 

referred to as competition for the market, a situation in which an incumbent competes to 

supply an entire market instead of market shares therein, acquiring a position essentially non-

contestable for a new entrant. In the digital sector this translates to a service provider 

becoming the standard setting of services and gatekeepers of entire platform ecosystems. 

Ultimately then, the contestability object aims for boosting competition for the market, 

attempting thus to lower barriers to entry and expansion so actual or potential competitors 

can keep exerting pressure over gatekeepers. 

However, the understanding of contestability relating to an entrenched market position and 

to a highly concentrated market lies in a fundamentally flawed assumption: Lack of 

contestability does not necessarily result from a weak market pressure. Indeed, existence of 

high barriers to entry, economies of scope, returns to scale, and network effects are features 

shared by different market players. The fact that they might lack technical capabilities or 

know-how specificity in respect of the provision of certain services or products does not 

mean that potential competitors are not able to attempt credible entry on such markets.  

Lastly, there has to be considered that the DMA contains another fundamentally flawed 

assumption when it conveys, as an axiom, that more competition leads to more efficiency. 

Indeed, especially in the platform economy, certain efficiency-economic drawbacks arise 

when there is competition, such as redundance and dead weight losses88 (a practical example 

is the presence of duplicated applications, they are referred to as ‘bloatware’ and they 

diminish the user experience). As an illustrative point, a discussion on “Competition-for-the-

Market” was held by the OECD89, where it was concluded that some platforms are prone to 

compete for-the-market because of economic efficiencies. Although they should not be 

treated as such, natural monopolies serve as an illustrative point of comparison with 

 
88 See chapter II, section 1, b, on this paper. 
89 Roundtable on ‘Competition-for-the-Market’ held at the 18th meeting of the OECD Global Forum on 

Competition. 
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platforms with quasi-monopolistic presence, so to understand that certain competitive 

structures can better serve the public welfare in a less competitive setting90. 

b) Unfairness  

The concept of fairness is directly linked to the one of contestability. It is assumed that the 

weak competitive structures existent in non-contestable markets results in situations of 

dependance and gross imbalances in bargaining power from a business user perspective, 

hence, enabling gatekeepers to impose conditions that they would not be able on normal 

competitive conditions91. Article 10.(1.b) establishes the concept of unfairness as an 

imbalance in terms of rights of obligations allowing the gatekeeper obtaining a 

disproportionate advantage from business users. The Impact Assessment, on broader terms, 

refers to the notion of unfair business practices to both, the terms and conditions, and to the 

actual business practices of gatekeepers92. It is useful to understand unfairness, more or less, 

as what is referred to as competition in the market, as the set of rules linked to such 

objective are intended to promote competition on the merits within platform ecosystems, 

preventing gatekeepers of ‘hampering competition on the platform’93.  

The approach utilized by the DMA is problematic, it ascribes all the various theories of harm 

under the ‘supreme category’ of unfair practices (disregarding the contestability objective) 

will result in imprecision and legal uncertainty for the future, especially when interpreting 

the norm (and gauging the objectives). A preferred approach should precise terms for each 

theory of harm, instead of encompassing them under only one, a solution would consist on 

aligning each theory of harm according to the respective goal of competition: for the market 

or in the market. The outcome of that regrouping would be to allow a more logical structure 

that would, in turn, allow for a better legal interpretation and a more coherent case 

development. 

 
90 This is without prejudice that unlawful conducts should remain subject to be prosecuted in the strictest 

manner. 
91 Impact Assessment (n 74), para 28. 
92 Ibid, para 28. 
93 Ibid, para 110. 
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vi. Analysis on the obligations set by the DMA 

As mentioned, the DMA adopted a semi-flexible policy option, containing a black list set of 

obligations (Article 5), a grey list set (Article 6), and a ‘flexibility clause’ allowing the 

Commission to update these (Article 10). The set of obligations are based on ‘alleged or 

proven unfair practices by gatekeepers in the digital sector’94 along with different evidence 

gathered from studies, reports, Impact Assessments, and Regulations95 that, all in all, are well 

documented and strongly suggest negative impacts96. It has been said that such a structure 

makes the DMA too much backward-looking and recourse to the flexibility clause might 

need to be extensively used to include new services and practices as the digital sector is 

quickly evolving97. Generic rules and practices broadly formulated were discarded, as among 

other different reasons, would require an in-depth competition like analysis to be carried out. 

The set of obligations were established in association to those unlawful practices that, 

According to the Impact Assessment criterion, can be grouped into three distinct categories98: 

(i) unfair data driven practices, (ii) unfair self-preferencing, and (iii) unfair access conditions. 

Thus, it appears that for the DMA the whole set of obligations could be encompassed under 

the fairness objective pursuant to offset unfair practices99. Indeed, the bulk of obligations set 

up by the DMA are more related to the notion of fairness, being notable examples anti-

steering clauses (Article 5.c), and the prohibition of FRAND clauses (Article 6.1.k). 

However, it can be found, to a lesser extent, obligations more related to the contestability 

objective, such as allowing interoperability of third-party software application stores (like 

digital marketplaces) within the operative system of a gatekeeper (Article 6.1.c), or a duty 

for gatekeepers to provide access to ‘click-and-query’ datasets to third party search engines, 

allowing the latter to build scalability (Article 6.1.j). 

 
94 Ibid, para 153. 
95 Ibid, para 155. 
96 Ibid. 
97 The European proposal for a Digital Markets Act: A first assessment (n 77), 21. 
98 Impact Assessment (n 74), para 153. 
99 Ibid, para 153-54. 
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vii. Conclusions on the DMA  

General Assessment 

Implicit throughout this whole research is that the DMA is a welcomed, yet reactive 

regulation. European Law, although influenced by different traditions, is importantly 

influenced by Common Law in the way it is applied: the European Courts settles the 

precedents that will determine the proper interpretation and scope. In this sense, the Stigler 

report reflects that that despite advantages on the evolution of competition law, common law-

like processes take time, sometimes even decades to refocus certain doctrines100. In the 

context of the digital economy, especially for platforms, some conducts are just too pervasive 

to allow for a doctrinal adjustment. In a sense, the DMA, by codifying these conducts, allows 

‘skipping’ an adequacy period that pervasive conducts would normally have to undergo. 

Therefore, the DMA serves as a tool to enforce conducts that, at least, in practical and 

economical terms, have proven to be harmful. Moreover, it does so from a basis relying on 

strong indicia to consider so.  

However, a matter of concern remains relevant: The DMA codifies conducts that in most 

cases have not even been settled by European Courts, this is to say, in the purest legal sense, 

those are existent conducts that have not been subject under a judgment of fairness or 

adequacy within the existent legal framework. The development of the economy, 

moreover, would not be able undergo a genuine process of self-adequacy. In the long-term, 

the ‘survival of the fittest’ will be an outcome greatly influenced by this regulatory tool, 

instead of an outcome of the competition on the merits. 

Economic Stage Regulated 

The DMA does not establish a regulatory framework for the digital sector, it goes farther. In 

essence, it regulates a specific stage within the economic process of diverse digital 

markets: These are established markets, all of them already tipped, dominated by 

gatekeepers, and under the effects of persistent market failures. In practice, it attempts to 

tackle the drivers of market failures. Those drivers, furthermore, are mostly present for 

 
100 Stigler Committee on Digital Platforms, Final Report (Stigler Center for The Economy and the State 2019) 

92. 
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already dominant firms, which leverage them as tools to be used for further entrench their 

positions. The outcome of such methodology implies that the DMA can mostly attempt to 

level a field that has been already turned in favor of the existent dominant players, this is to 

say that the goal of contestability could only minimally be attained, aiming, at most, to 

maintain a credible possibility of entry for competitors (this research concludes that such 

approach can be beneficial for the economy nevertheless). 

Alignment with Competition law 

The DMA is not in line with a Competition Law regime; indeed, it expressly embraces this 

deviation, sufficing it being a complement of the latter. There are important consequences 

deriving from this, particularly on the possible economic outcomes to be achieved under this 

regulation. There are 2 particularly concerning matters: First, as mentioned, the DMA does 

not incorporate one of the core objectives of Competition Law, the Consumer Welfare 

standard. Second, the DMA is not concerned with economic efficiencies, once certain 

conditions are met, core services will be automatically subject to comply with DMA 

obligations.  

Regarding the first issue, the lack of a Consumer Welfare standard implies a concerning gap 

as in the digital economy companies can directly rely on extended exploitative conducts over 

consumers. A proposal to better address some of these issues is made in Chapter IV.2. As for 

the second, the DMA is not taking into consideration the fact that super-dominants are 

favored by economic efficiencies. Even if they have incurred in unlawful practices, it can be 

stated that their positions have been a result of the ‘survival of the fittest’. This last point 

implies that new innovations and economic efficiencies would result thwarted in pursuance 

of protecting a desired market structure, instead of desired economic outcome.   

Tailored legislation and legal uncertainty 

As explained, the DMA has a limited scope, it targets between 10 to 15 providers of core 

platform services, it is not regulating the digital economy but a bounded part of it, precisely, 

some platform monopolies. Suffices to say that the DMA can promptly fall short as diverse 

issues arising from digital markets will displace the current ones considered subject of 

concern. This is a concerning matter as the whole economy is going through a process of 
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digitalization, and with it, diversification. In a digitalized economy there will be shared 

commonalities: those features considered to be drivers of market failures. As a consequence, 

it can be foreseen that the DMA will promptly require to resort to the ‘flexibility clause’. The 

Commission, as established in the DMA, is afforded a large arbitration when resorting to it, 

therefore, such mechanism could naturally create a harmful ambient of uncertainty. Such 

concern is largely increased if one considers that the core objectives of the DMA, 

contestability and fairness, lacks a precise definition, they can become an overreaching 

justification to intervene markets deemed flawed. 

Drawbacks of the DMA 

In sum, those salient concerns of the DMA can be narrowed down as being inconsistent with 

traditional doctrines, having a too-restricted scope of application, and favoring an uncertain 

legal ambient. The DMA has drawn attention across the whole world, being considered a 

welcomed proposal, and a sufficient basis to address those problems arising from the digital 

economy. Yet, after the analysis made, it can be concluded that the DMA is just a first step, 

and moreover, an approach in which flaws abound. 

The EU has become a global standard regulator, it is leading a policy agenda addressing 

urgent topics  such as personal data issues, environment, and regulation of digital markets. 

Countries across the world are not only influenced, but often become indirectly subject to 

those higher standards, illustratively, the General Data Protection Regulation (GDPR) has 

served as a regulatory model to be implemented across jurisdictions. Considering how well 

received has been across different sectors, it can be reasonable foreseen that the DMA will 

become a regulatory model. Such an assumption is a matter of concern when considering the 

shortcomings analyzed. A reasonable skepticism across jurisdictions should prevail 

regarding the DMA,  attention over the development of Competition Law legal and economic 

doctrines should not be thwarted. 

IV. Conclusions: The imperative of an ex post enforcement of anti-competitive 

conducts 

One of the main points of this research is that the worldwide economy is going through a 

process of concentration and digitalization. It can be expected that those digital features 
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deemed drivers of market failures will become a commonality across different industries as 

they will be relying on the economic advantages that those features brings. In such a dynamic 

landscape, the DMA, being  mostly a tailored regulation to a bounded sector, will not be able 

to address the upcoming challenges that the digital sector will bring. The proposed regulation 

can mostly attempt to address an immediate problem of competition in the market within 

platforms (the fairness objective). As for contestability, the very nature of these core 

businesses is to compete under a logic of ‘the winner takes it all’, a regulatory tool cannot 

change the intrinsic dynamism on these competitive structures. However, considering the 

urgency deriving from extended market failures present in the platform economy, the DMA 

is an immediate, and welcomed tool to be ‘wielded’ by the Commission, sufficient to at least 

correct the most problematic issues in the foreseeable future.  

In the long term, it is to be concluded that the Competition Law regime is the most apt 

framework to address the most salient incidences of the digital economy. The Crémer reports 

expresses the idea in a more accurate way:  

Ultimately, competition law – and in particular Article 102 TFEU – shall resort to its 

general function as a “background regime”. Until then, the type of analysis that is so 

characteristic for competition law – namely the thorough analysis of markets and 

market failures – can help to re-define the legal framework for the digital economy 

and provide important guidance to firms, the legislator and the public debate.101  

It is key to understand, however, that Competition Law, as it stands, is full of shortcomings. 

The following sections presents the upcoming economic landscape, and proposes a 

reassessment of traditional doctrines that could effectively address the challenges that the 

digital market brings forth. 

1. New economic reality 

In the Microsoft case, one of the defenses submitted brought forth a novel approach. It was 

held that traditional methods of market analysis used in competition law would not be apt for 

the “new economy”: today’s digital sector. It was asserted that this new economy was 

 
101 Jacques Crémer, Yves-Alexandre de Montjoye and Heike Schweitzer, Competition Policy for the Digital 

Era: Final report (Publications Office of the European Union 2019) 53. 
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influenced by the so-called Moore’s law, a principle formulated within the IT sector depicting 

technological capabilities growth at exponential rates. Microsoft speculated that companies 

would face constant risks of being displaced in their market positions, as competitors could 

bring forth novel (unsubstitutable from demand-side) products102. Irrespective that such 

defense backfired (following Moore’s law logic implies an even more strict economic 

analysis), the underlying reasoning of Microsoft was essentially correct, both empiric and 

economic evidence have demonstrated the existence of this new dynamic103. 

At the time, Microsoft depicted a new economic reality that has now become the norm. The 

exponential nature of the economic landscape favored by the features of digital markets has 

transformed the competitive structure into what has been called a ‘Moligopoly’ 

scenario104. This scenario is characterized by super-dominant players in their respective 

markets, enjoying an apparent unassailable position, yet, facing a constant and constraining 

competitive pressure, particularly by means of indirect entry to new or adjacent markets 

related to their core businesses105. There exist strong empirical and analytical indicia106 

concluding that the most economic-efficient way of contesting super-dominants is indeed 

through such indirect entry, this is for example, how Amazon displaced Walmart in the retail 

sector, not through physical retail but e-commerce. The outcome of this dynamic should lead, 

when there is undistorted competition, to a diversification of economic activities, and a 

constant reconfiguration of existent channels of competition107. 

The Outcome: A new Competition Paradigm 

The enforcement of competition law requires certain adjustments so to better adapt to the 

new economic reality. The starting point is recognizing that in the digital market, 

concentration might be desired. Some platforms are prone to compete for-the-market 

because of economic efficiencies (such as scale and scope). More competition in these 

 
102 Microsoft (AT.37792) Commission Decision 900 [2004] OJ L 32/23, para 465-467. 
103 Nicolas Petit, Big Tech and the Digital Economy: The Moligopoly Scenario (Oxford Scholarship Online 

2020) 
104 Ibid. 
105 Ibid, 53-55. 
106 Ibid, 158-68. 
107 Ibid, 170. 
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settings could bring redundancy and dead weight losses108. The main reason then, of why 

some platforms are hard to contest is merely efficiency. Illustratively, these settings might 

resemble natural-monopolistic-like structures.  

The relevant factors that should be considered in the competition assessment: 

1) The focus of enforcement should be directed to the adjacent areas of those platforms’ core 

businesses, be they new or still untipped markets. These are the zones that allows for 

diversification and reconfiguration of the competitive structure. At the same time, they are 

more vulnerable, and consequences more pervasive: dominant competitors can unlawfully 

leverage their capabilities to capture these market zones and become entrenched without the 

merits to do so.  

2) Core businesses should remain a zone of scrutiny, although the primary effort should be 

put on guaranteeing a credible possibility of entry and expansion from other competitors. 

Super-dominants still face a constant pressure on their core businesses (for instance 

Windows’ or Amazon’s OSs attempting to displace Android OS). Thanks to modularity 

features109, digital players can leverage their capabilities, such as scalability and economies 

of scope, to always remain a credible threat of cross-sectoral competition.   

3) These points bring the necessity of recalibrating market analysis methodologies (findings 

of dominance and market definition). As the digital economy progress, it diversifies in a 

progressive and subtle manner, in such a way that, while these markets specialize, they are 

still influenced by core services, and the line demarking different market categories becomes 

blurry (in the Google case, for instance, the Commission was right on finding that Android 

OS and Apple’s iOS do not belong in the same market).  

As a result, market analysis should be notoriously narrowed down and the relevant factors 

for findings of dominance will vary within each sub-sector. This follows an opposite logic of 

a one-size-fits-all analysis (a tendency to treat dissimilar practices under the catch-all 

category of “Tech sector”). Admittedly, for competition authorities this would draw a 

considerable effort, allocation of resources, and specialization.  

 
108 Competition Policy for the Digital Era (n 102), 23. 
109 The ability of existent technologies to be combined and used in different settings. 
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2. Reassessment of enforcement guidelines of Article 102 

a) Re-configuration of the Consumer Welfare  

One of the leading objectives of competition law is the promotion of the Consumer Welfare, 

a view concerned with gains to consumers as opposed to society at large110. Nonetheless, it 

can sometimes overlap with the so-called ‘single market imperative’ and be subordinated to 

it, especially by means of shaping economic behavior in a more aligned way with the single 

market imperative. The DMA is a case in point. It is assumed that, by shaping the market 

landscape, businesses relying on platforms will be able to thrive within a ‘competitive Single 

Market for digital services’111. Undoubtedly, such a policy is more concerned with the 

protection of competitors, rather than competition itself.  

The concern arises because consumers are, more than ever, directly involved in the economic 

process (consumers for instance, provide the most valuable feed: data). This, while 

empowering consumers, makes them at the same time more vulnerable.  Re-configuring the 

consumer welfare as a competition law objective, implies incorporating the following 

relevant factors on the assessment of abusive conducts: 

1) New approach on the assessment of ‘zero-price’ markets: A widespread practice within 

the digital market consists of the free-of-charge offering of services. Associated harmful 

effects abound, and yet, there is a manifest underenforcement112, difficulties arise as 

analytical tools have been developed around money-based theories.  However, there is a 

fundamental misconception: they are not for free, there is a barter transaction in which a ‘free 

service’ is traded in exchange for data and attention that companies can profitably 

monetarize113. Exploitative and exclusionary ‘zero-price’ behaviors should be assessed 

as stand-alone theories of harm, instead of a marginal treatment. Product quality, or 

 
110 Richard Whish and David Bailey, Competition Law (7th edn, Oxford University Press, 2012) 
111 European Commission, ‘Impact Assessment Report: accompanying the document proposal for a regulation 

of the European Parliament and of the council on contestable and fair markets in the digital sector (Digital 

Markets Act)’ {COM(2020) 842 final}, para 2. 
112 OECD, ‘Quality considerations in digital zero-price markets’ (OECD 2018), 17 and 23. 
113 Stigler Committee on Digital Platforms, Final Report (Stigler Center for The Economy and the State 2019) 

87. 
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subsequent degradation of it (as a competitor becomes able to behave independently to a 

certain extent), arises as a useful parameter for assessing consumer welfare damage. 

2) Exploitation of behavioral biases: Human-decision making can be predictable, repetition 

of trivial choices become consistent and information asymmetries strengthen patterns of 

behaviors. Dominant firms become able to manipulate consumer-decision, locking-in 

consumers and increasing barriers to entry for competitors114. Moreover, deadweight losses 

will occur when services delivered undergoes quality degradation without impacting its 

demand. Exploitative manipulation is therefore a theory of harm to be incorporated.  

3) Incorporation of ‘neighboring’ disciplines of law in the determination of harmful effects: 

Disciplines of law framing economic activities or its outcomes, can be said to be related to 

competition law. Theories of harm from consumer law, data protection, or property law, can 

serve as a useful parameter to determine findings of infringements. A case in point is the 

Bundeskartellamt’s115 decision on Facebook, where it held that the data policy implemented 

by Facebook breached the stipulations of the GDPR, constituting thus an exploitative 

conduct. 

b) The special responsibility of dominant undertakings not to impair genuine 

undistorted competition  

Within the digital economy, that a dominant undertaking has a ‘special responsibility’ not to 

further distort competition should not be read a statement of the obvious, but as a leading 

principle shaping the conduct of dominants firms. The ‘special responsibility’ principle 

contains a substantial subjective component in its analysis, it relies on a correlation between 

the market strength of a firm and the likely effects that its conduct will render, it thus allows 

an essentially flexible analysis. A proper construction of this principle implies that the greater 

the market strength of a firm, the higher the standard of responsibility to which it should be 

subject to. This means depriving the ‘special responsibility’ principle from the nature of 

a mere general aim but elevating it as a principle of high standard of compliance. 

 
114 Stigler Committee on Digital Platforms, Final Report (Stigler Center for The Economy and the State 2019), 

41-42. 
115 Bundeskartellamt decision of 6 February of 2019. 
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Enforcing a higher standard allows to caught novel unfair practices whose harmful effects 

are difficult to establish under traditional criterion. It implies to mostly rely on qualitative 

factors determining the ability to further constrain a core business or adjacent markets. The 

Expansion or entry section of the Guidelines116 already serves as a reference point, providing 

basis to tackle the roots of the market failures, by allowing to assess the unlawful leverage of 

some digital features such as economies of scale and scope, or network externalities. 

c) Assessment of overall strategies for the prevention of an unlawful development 

of dominance 

Dominant players have incurred in subtle and progressive business strategies, lawful in 

appearance, yet abusive if analyzed from a broader prism. Microsoft and Google, for instance, 

engaged in ‘carrot and stick’ strategies117, benefiting a whole industry at first, to then 

unlawfully maximize their profits once they were able to behave independently to a certain 

extent. The Guidelines on the effect on trade concept118 establishes that the ‘overall strategy 

pursued by the dominant undertaking must be assessed in terms of its overall impact’119. It 

adds that a singular illicit practice (towards an unlawful overarching business strategy) 

suffices for a breach to be established. Importantly, it has been established that the mere 

possibility of foreseeing an influence, direct or indirect, actual or potential, on the pattern of 

trade is considered to amount to an effect on trade (thus, subject of scrutiny)120. Therefore, 

occurrence of a competition harm is not required for findings of an infringement. In the 

Microsoft case, for instance, the Commission considered that associative relations, composed 

of commercial and technological links between Microsoft and its partners, afforded it the 

ability to leverage its dominant position and incur on abusive behavior121. More scrutiny over 

those links would have prevented such an outcome.  

 
116 European Commission, ‘Guidance on the Commission's enforcement priorities in applying Article 82 of the 

EC Treaty to abusive exclusionary conduct by dominant undertakings’ (Communication) COM 2009/C 45/02, 

Para 16. 
117 Both the Department of Justice of the United States, and the Directorate General of Competition of the 

European Commission refers on those terms to the practices in which Google LLC and Google Android, 

respectively. 
118 European Commission, Guidelines on the effect on trade concept contained in Articles 81 and 82 of the 

Treaty COM 2004/C 101/07. 
119 Ibid, para 17. 
120 Ibid, para 23. 
121 Microsoft (AT.37792) Commission Decision 900 [2004] OJ L 32/23, para 532 – 33. 
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The assessment of overall strategies, recalibrated for a digital landscape characterized for its 

exponential dynamisms, allows for a broader analysis of foreseen harmful effects, and tackle 

them before their occurrence. Such analytical basis, under the guidance of the ‘special 

responsibility’ standard, allows for a legal an adaptable scrutiny over undertakings 

deploying overreaching strategies, legal in principle, yet harmful under a broad prism. 
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