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The role of fundamental rights in antitrust law – a
special responsibility for undertakings with
regulatory power under Art. 102 TFEU?
Johannes Persch

LL.M. (Univ. Chicago), University of Mannheim, Mannheim, Germany

ABSTRACT
This paper investigates what role fundamental rights can play in the
interpretation of EU antitrust law, in particular Art. 102 TFEU. It spells out the
difficulties that derive from the fact that antitrust law and fundamental rights
are of equal ranking in the EU legal order. It concludes that nevertheless as a
matter of systemic and teleological interpretation, EU antitrust law is open
for fundamental rights considerations. However, recourse to fundamental
rights should be taken only when companies possess regulatory power. This
approach sheds light on social media platforms’ recent increased
engagement in content moderation. It suggests that for dominant platforms
with regulatory power, any discrimination based on political beliefs is prima
facie abusive behaviour under Art. 102 TFEU. However, such conduct may be
justified by the pursuit of legitimate goals and companies should be granted
a wide margin of appreciation in that regard.
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KEYWORDS EU competition law; fundamental rights; private regulatory power; Facebook; Digital
Services Act; digital economy

1. Introduction

When Donald Trump’s accounts on Youtube, Twitter and Facebook got
suspended based on alleged violations of their respective “community
guidelines”, some commentators argued that he was “censored” and
that “free speech” was endangered by big tech.1 Similar concerns were
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1Poppy Noor, ‘Should We Celebrate Trump’s Twitter Ban? Five Free Speech Experts Weigh In’ (The Guar-
dian, 17 January 2021) <http://www.theguardian.com/us-news/2021/jan/17/trump-twitter-ban-five-
free-speech-experts-weigh-in> accessed 20 February 2021; Hannah Murphy, Henry Foy and Guy
Chazan, ‘Angela Merkel Attacks Twitter over Trump Ban’ (11 January 2021) <https://www.ft.com/
content/6146b352-6b40-48ef-b10b-a34ad585b91a> accessed 20 February 2021; already President
Nixon in 1997 threatened media companies with antitrust lawsuits because of “unbalanced” media
coverage, see Walter Pincus and George Lardner, ‘Nixon Hoped Antitrust Threat Would Sway
Network Coverage’ (Washington Post, 12 January 1997) <https://www.washingtonpost.com/wp-srv/
national/longterm/nixon/120197tapes.htm> accessed 22 February 2021.
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raised when Parler – a social media platform popular among conserva-
tives – was blocked from Google’s and Apple’s app stores and Amazon
removed it from its cloud hosting services, effectively forcing the
company to shut down its website and app.2 Parler has filed an antitrust
lawsuit against Amazon in the aftermath.3 Big tech companies on the
other hand have also been criticized for helping the spread of fake
news and hate speech and for giving Donald Trump and other demago-
gues a too big audience.4 In Europe, cases have been somewhat less spec-
tacular. For example, Twitter in 2020 permanently blocked the account of
RMXnews, a Hungarian pro-government media outlet.5 More recently,
Michael Wendler – a German celebrity originally famous as a “Schlager”
singer who has become a star for Covid-19 conspiracy theorists – after
describing Germany as a KZ (the common German abbreviation for con-
centration camp) for its disease control measures, has been blocked from
Instagram.6 Content moderation also plays an increasing role in Asia, as
shown by the most recent example of Facebook restricting the Myanmar
military’s accounts after a coup.7 It seems that social media platforms are
globally ramping up their efforts to enforce their “community guidelines”
and take a stronger role in content moderation.

These examples raise the question, which rules and standards social
media platforms have to abide by when their conduct can affect funda-
mental rights, freedom of expression in particular.8 This article will try

2Jack Nicas and Davey Alba, ‘Amazon, Apple and Google Cut Off Parler, an App That Drew Trump Sup-
porters’ (The New York Times, 10 January 2021) <https://www.nytimes.com/2021/01/09/technology/
apple-google-parler.html> accessed 20 February 2021.

3Karen Weise and Nicole Perlroth, ‘Parler Accuses Amazon of Breaking Antitrust Law in Suspending
Hosting Services’ (The New York Times, 11 January 2021) <https://www.nytimes.com/2021/01/11/
business/parler-amazon.html> accessed 20 February 2021; for a short analysis of this case under US
antitrust law see Hal Singer, ‘Here Is Why Parler’s Antritrust Case Against Amazon Is Doomed’ (Pro
Market, 21 January 2021) <https://promarket.org/2021/01/21/competition-anti-duty-to-deal-parler-
amazon/> accessed 20 February 2021.

4Kari Paul, ‘Facebook Faces Advertiser Revolt over Failure to Address Hate Speech’ (the Guardian, 22 June
2020) <http://www.theguardian.com/technology/2020/jun/22/facebook-hate-speech-advertisers-
north-face> accessed 20 February 2021.

5Matthew Holroyd, ‘Twitter Suspends Hungarian Pro-Government Media Account’ (euronews, 2 October
2020) <https://www.euronews.com/2020/10/02/twitter-suspends-hungarian-pro-government-media-
account> accessed 20 February 2021.

6Lisa Siegle, ‘Michael Wendler: Instagram-Profil gelöscht – Sänger vergleicht sich mit Trump’ (https://
www.fr.de, 19 February 2021) <https://www.fr.de/panorama/leute/michael-wendler-instagram-
geloescht-telegram-reaktion-trump-corona-mutter-frau-laura-mueller-zr-90203822.html> accessed
20 February 2021.

7Jill Disis and Pauline Lockwood, ‘Facebook Restricts Myanmar Military’s Accounts for Spreading “Misin-
formation”’ (CNN, 2 December 2021) <https://www.cnn.com/2021/02/12/tech/facebook-myanmar-
military-intl-hnk/index.html> accessed 22 February 2021; Rafael Frankel, ‘An Update on the Situation
in Myanmar’ (About Facebook, 12 February 2021) <https://about.fb.com/news/2021/02/an-update-on-
myanmar/> accessed 22 February 2021.

8Jeremy Carl, ‘How to Break Silicon Valley’s Anti-Free-Speech Monopoly’ (National Review, 15 August
2017) <https://www.nationalreview.com/2017/08/silicon-valleys-anti-conservative-bias-solution-
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to answer this question from the perspective of EU antitrust law, which at
its core deals with the use and abuse of private power. It will specifically
address whether and how fundamental rights in the application of Art.
102 TFEU can and should be considered. This provision prohibits the
abuse of a dominant market position. Such abuse can be of exclusionary
(in particular conduct capable of restricting market entry) or exploitative
(more directly harming consumers or other purchasers) nature.

As a case in point, the present contribution will first briefly explain
how the German Federal Court of Justice (hereinafter: “Bundesgericht-
shof”) has included fundamental rights considerations in its reasoning
in the Facebook case (II.) and why this method cannot simply be
transferred to EU law because of a different hierarchy of norms on
the EU level (III.). Subsequently, a distinct EU law methodology to
include fundamental rights in the antitrust law application will be
developed (IV.). It will be argued that – despite the lack of a formal
hierarchy – EU law allows to take into consideration fundamental
rights in the application of its antitrust rules. However, this should
be done cautiously and only in cases where undertakings possess regu-
latory power. This will be followed by an outlook regarding the Digital
Services Act and the Digital Markets Act (V.). The article ends with a
conclusion (VI.).

2. The German view: interpreting (domestic) antitrust law in the
light of fundamental rights

A first possible method to take into account fundamental rights in anti-
trust law is the one practiced by German courts to give them indirect
horizontal effect through the interpretation of antitrust law. The term
indirect horizontal effect is to be distinguished from direct horizontal
effect. Whereas direct horizontal effect refers to the direct application
of fundamental rights between private individuals, creating or altering
their rights and obligations, indirect horizontal effect is to be understood
as an interpretative method for the applicable private law without funda-
mental rights constituting a stand-alone ground for legal rights and
obligations.9

treat-major-tech-companies-utilities/> accessed 20 February 2021; April Glaser, ‘The Alt-Right’s Favor-
ite Social Network Is Suing Google for Antitrust Violations. It Has a Point.’ (Slate Magazine, 20 Septem-
ber 2017) <https://slate.com/technology/2017/09/gab-is-suing-google-over-antitrust-and-it-has-a-
point.html> accessed 20 February 2021; arguing to only consider commercial speech: Gregory Day,
‘Monopolizing Free Speech’ (2020) 88 Fordham Law Review 1315.

9Cf Sonya Walkila, Horizontal Effect of Fundamental Rights in EU Law (Europa Law Publishing 2016) 30 f.
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Under German antitrust law, including fundamental rights consider-
ations is thus relatively straightforward: Fundamental rights constitute
an objective value system that must be taken into account in the appli-
cation and interpretation of all ordinary (non-constitutional) laws.10

This is true for antitrust law, which in Germany is regulated in the Com-
petition Act (“Gesetz gegen Wettbewerbsbeschränkungen”). This statute
is an ordinary law and thus ranks below the German constitution. The
Bundesgerichtshof has repeatedly relied on fundamental rights when
applying antitrust rules.11 Most prominently, in its Facebook decision,
it has held:

The constitutional guarantee [of a right to informational self-determination]
also has an impact on the legal relationship under private law and must be
taken into account in the interpretation of the general clauses under civil
law, to which Section 19 [German Competition Act] can also be counted
[…].12

The Bundesgerichtshof further explained:

The effect of fundamental rights in civil law as constitutional values does not
mean that their requirements are less far-reaching or less demanding than the
protective effects directly directed at the State. Depending on the circum-
stances, especially when private companies […] move into a dominant pos-
ition and take over the provision of the framework conditions for
communication themselves, the binding of private companies by fundamental
rights may in fact be more similar or even equivalent to the binding of the
State.13

In essence, this means that a firm with significant market power can be
bound to respect fundamental rights under the German constitution
indirectly through the application of antitrust law. In the Facebook
case, this resulted in an obligation under Section 19 of the German Com-
petition Act, the equivalent provision to Art. 102 TFEU, to offer its ser-
vices without requiring users to consent to an extensive use of data
including from third-party websites deriving from the fundamental
right to informational self-determination.14 The argumentation was

10Lüth [1958] Bundesverfassungsgericht ECLI:DE:BVerfG:1951:rs19580115.1bvr040051; Annette Guckel-
berger, ‘Die Drittwirkung der Grundrechte’ [2003] Juristische Schulung 1151.

11Pechstein [2016] Bundesgerichtshof KZR 6/15; Rupprecht Podszun, ‘Der Verbraucher als Marktakteur:
Kartellrecht und Datenschutz in der “Facebook”-Entscheidung des BGH’ [2020] Gewerblicher
Rechtsschutz und Urheberrecht 1268.

12Facebook [2020] Bundesgerichtshof KVR 69/19 [105].
13ibid.
14Such conduct could in the future be prohibited by the Digital Markets Act, see Proposal for a Regu-
lation of the European Parliament and of the Council on contestable and fair markets in the digital
sector (Digital Markets Act), COM/2020/842 final, Art. 5 lit. a.
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based on the critical role Facebook plays in public communication which
amounted to a position similar to an infrastructure provider that cannot
be circumvented if one wants to participate in public discourse.15

While the case concerned the right to informational self-determi-
nation under the German constitution, the idea can, in principle, be
extended to other fundamental rights. In particular, on the basis of
the freedom of expression and the principle of equal treatment, it
seems on the outset possible under German law to construe a
general obligation for social networks – assuming that they possess
a dominant position – to non-discriminatorily grant access to their
forum of public communication to everyone. If these networks
wanted to exclude users and delete or alter their postings, they
would then have to find objective reasons to justify any such step.
Hence, the measures taken by Twitter, Facebook, Youtube and (less
directly) Amazon against Donald Trump could under this German
approach possibly raise antitrust concerns. However, they were
taken while Trump was still president of the United States, adding
yet another layer to the issue: State authorities under German consti-
tutional law, according to conventional wisdom, are not protected by
fundamental rights.16 Even assuming market power and a general
obligation to grant access to social networks, this might thus not
apply to the President of the United States. The question is,
however, rather theoretical: German law does not apply to this
specific case. The Facebook judgement shall just serve as an
example of a methodology to include fundamental rights in the appli-
cation of antitrust law.

Methodologically, the Bundesgerichtshof includes the fundamental
rights considerations in a “balancing of interests” test. According to
its case-law, the question whether the exploitation of a dominant pos-
ition amounts to an abuse must be answered on the basis of a compre-
hensive assessment, weighting and balancing the different interests
involved. While this has no clear basis in the text of Sec. 19 of the
German Competition Act (which simply prohibits “the abuse of a
dominant position”), this method is well-established and generally
allows for a calibrated application of antitrust law on a case-by-case
basis.17 It is not exclusively used to interpret the German Competition

15Facebook (n 12) para 102.
16Horst Dreier, ‘GG Art. 19 Abs. 3 [Grundrechtseinschränkungen; Grundrechtsträger; Rechtsweggarantie]’
in Horst Dreier (ed), Grundgesetz-Kommentar (3rd edn, CH Beck 2013) 58.

17Podszun (n 11) 1272.

546 J. PERSCH



Act in light of the constitution but, for example, also allows to include
considerations of sector-specific laws.18

Interpreting antitrust law in the light of fundamental rights would, in
principle, allow to take into account the role of social media platforms as
public forums and their paramount importance for freedom of
expression in today’s world. It is thus necessary to ask whether this meth-
odology used under German law could equally be applied under EU anti-
trust rules.

3. Why this method cannot be transferred to EU antitrust law

As will be shown in this section, the Bundesgerichtshof’s methodology
cannot simply be transferred to EU law. The reason is that unlike
under German law, antitrust law on the EU level is not ordinary law
but laid down in the TFEU and thus forms part of primary law. It is there-
fore on the highest level of the hierarchy of legal norms in the EU.

Under EU law, fundamental rights do not enjoy formal primacy over
antitrust law. The antitrust rules form part of EU primary law as they are
laid down in the TFEU (in particular Art. 101 and Art. 102). Originally,
the European Treaties did not contain express provisions on fundamental
rights. The Court of Justice first recognized fundamental rights on the
European level as general principles, which it then saw as “an integral
part of the general principles of law […] inspired by the constitutional
traditions common to the Member States”.19 The Court of Justice later
consulted the European Convention on Human Rights as an additional
source to determine the fundamental rights protection in EU law.20 Fun-
damental rights found their way to express primary law for the first time
with the Single European Act in 1986,21 where they were mentioned in
the preamble. In the Treaty of Maastricht, the EU’s obligation to
respect fundamental rights was confirmed in Art. F (2). However, it
was only in 2000 that the European Union would get its own written cat-
alogue of fundamental rights: The Charter of Fundamental Rights of the
European Union (hereinafter “the Charter”). With the Treaty of Lisbon,

18Maik Wolf, ‘GWB § 19 Verbotenes Verhalten von marktbeherrschenden Unternehmen’, Münchener
Kommentar zum Wettbewerbsrecht (3rd edn, CH Beck 2020) 33; Stromnetz Heiligenhafen [2013] Bun-
desgerichtshof KZR 65/12 [52].

19Case 11–7 Internationale Handelsgesellschaft [1970] ECLI:EU:C:1970:114 [4]; Case 29–69 Stauder [1969]
ECLI:EU:C:1969:57 [4]; Verica Trstenjak and Erwin Beysen, ‘The Growing Overlap of Fundamental Free-
doms and Fundamental Rights in the Caselaw of the CJEU’ [2013] European Law Review 293, 303.

20Joined Cases 46/87 and 227/88 Hoechst [1989] ECLI:EU:C:337 [13].
21[1987] OJ L 169/2.
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the Charter was formally included in primary law (Art. 6 (1) TEU).22

Under this provision, “the Union recognizes the rights, freedoms and
principles set out in the Charter of Fundamental Rights of the European
Union […], which shall have the same legal value as the treaties.”

This brings EU fundamental rights and EU antitrust rules on the same
level of the hierarchy of norms. As a result, there can be no formal
primacy of one over the other. While the Court of Justice – similar to
the Bundesgerichtshof’s approach – has interpreted private law stemming
from secondary EU law in light of fundamental rights,23 this method
cannot simply be transferred to the interpretation of EU primary law
such as the EU antitrust rules. Indeed, any attempt to generally interpret
antitrust law “in the light of fundamental rights” or vice versa would
therefore at least be misleading as it suggests a hierarchical relationship
that does not exist.24

In conclusion, EU antitrust rules do not generally have to be inter-
preted in light of fundamental rights and the method applied by the Bun-
desgerichtshof cannot serve as a direct model for EU law. It thus needs to
be asked whether EU law offers a different methodological approach to
consider fundamental rights in the application of its antitrust rules.

4. A European methodology to bring fundamental rights and
antitrust rules into balance

While there is no general rule that EU antitrust law has to be interpreted
in the light of fundamental rights, this does not imply that fundamental
rights cannot be taken into account under EU antitrust law at all. Instead,
it calls for a distinct European law methodology to do so. As shown
above, fundamental rights and EU antitrust rules are both primary law
and thus on the same level of hierarchy. While this means that there is
no general primacy of one over the other, it does not mean that antitrust
law needs to be fundamental rights-“blind”. This article submits that as a
matter of teleological and systemic interpretation, even without enjoying
formal primacy, fundamental rights can play a role in the interpretation
of EU antitrust law. This should, however, be limited to exceptional cir-
cumstances to preserve legal certainty, foreseeability and practical

22Trstenjak and Beysen (n 19) 294; Hans D Jarass, ‘Zum Verhältnis von Grundrechtecharta und sonstigem
Recht’ [2013] Europarecht 29, 30.

23Case C-131/12 Google Spain [2012] ECLI:EU:C:2014:317 [73]; Case C-360/10 SABAM [2012] ECLI:EU:
C:2012:85 [39 ff.]; Case C-580/12 Coty [2015] ECLI:EU:C:2015:485 [34].

24Cf Jarass, ‘Zum Verhältnis von Grundrechtecharta und sonstigem Recht’ (n 22) 30.
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enforceability of antitrust rules. Only when companies possess private
regulatory power, an interpretation of antitrust rules in light of funda-
mental rights law should be conducted.

4.1. Taking into account fundamental rights as a matter of
teleological and systemic interpretation

EU primary law as a matter of teleological and systemic interpretation
allows to take into account fundamental rights considerations in the
application of its antitrust rules. It is a principle of EU law that

every provision of community law must be placed in its context and inter-
preted in the light of the provisions of community law as a whole, regard
being had to the objectives thereof and to its state of evolution at the date
on which the provision in question is to be applied.25

In addition, in Art. 7 TFEU it is explicitly mandated that the Union
“shall ensure consistency between its policies and its activities.” The
Court of Justice has thus consistently taken into account interdepen-
dencies between different areas of EU law. This is vividly illustrated
by the case-law on the relationship between the internal market free-
doms and fundamental rights. Both set of rules are primary law and
thus equally ranked in the EU legal order.26 As neither one generally
prevails over the other, the Court of Justice has developed a breach/jus-
tification model: Fundamental freedoms can justify the restriction of
fundamental rights and vice versa.27 In Schmidberger, fundamental
rights (then still recognized as general principles of EU law) – in par-
ticular freedom of expression and freedom of assembly – were used
to justify a Member States’ restriction (by failing to act) on the free
movement of goods.28 Further, fundamental rights constitute a limit-
ation on the restriction of internal market freedoms: While such restric-
tions can be justified for reasons of “overriding requirements in the
public interest”, this term according to the Court of Justice has to be
interpreted “in light of the general principles of EU law, in particular

25Case 283/81 CILFIT [1982] ECLI:EU:C:1982:335 [20]; see also the very early judgement Case 9/61 Nether-
lands/High Authority [1962] ECLI:EU:C:1962:27, 235; regarding the Court of Justice’s interpretative
methods see Koen Lenaerts and Jose A Gutierrez-Fons, ‘To Say What the Law of the EU Is: Methods
of Interpretation and the European Court of Justice’ (2013) 20 Columbia Journal of European Law 3.

26Trstenjak and Beysen (n 19) 315.
27ibid 314; Jarass, ‘Zum Verhältnis von Grundrechtecharta und sonstigem Recht’ (n 22) 31.
28Case C-112/00 Schmidberger [2003] ECLI:EU:C:2003:333 [65–95]; see also Case C-36/02 Omega [2004]
ECLI:EU:C:2004:541 [35]; Case C-244/06 Dynamic Medien [2008] ECLI:EU:C:2008:85 [41 f.].
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the fundamental rights henceforth guaranteed by the Charter”.29 Thus,
if a national rule that restricts an internal market freedom is not com-
patible with fundamental rights, it cannot be justified.30 Similarly, the
Court of Justice has accepted the internal market freedoms as a
reason to justify restrictions on fundamental rights.31 On the other
hand, there can also be overlaps in the scope of protection between fun-
damental rights and fundamental freedoms, e.g. the freedom to conduct
a business (Art. 16 of the Charter) and the freedom of establishment
(Art. 49 TFEU).32 In such cases, the Court of Justice conducts a
single proportionality assessment.33 Fundamentally, the case-law
shows that a fair balance between fundamental rights and fundamental
freedoms has to be sought.34 This allows the conclusion that no formal
hierarchical relationship is needed to bring together the normative
value of different set of rules.

Thus, the mere lack a formal hierarchical relationship between funda-
mental rights and EU antitrust rules does not prevent to take the former
into consideration when applying the latter. This is also supported by Art.
2 TEU. According to this provision, the Union is founded on the values of
respect for human dignity, freedom, democracy, equality, the rule of law
and respect for human rights, including the rights of persons belonging to
minorities. The provision is not of a pure symbolic character; already
from its systematic position as one of the first Treaty provisions in
Title I TEU (“common provisions”), it follows that the “Union values”
are of relevance for the interpretation of the Treaties as a whole.35 This
is also in line with the Court of Justice’s case law that has taken into
account the “objectives of the Treaty” (Art. 3 TEU) – similarly laid
down in the “common provisions” – when interpreting EU primary

29Case C-390/12 Pfleger [2014] ECLI:EU:C:2014:281 [35].
30ibid; Case C-260/89 ERT [1991] ECLI:EU:C1991:254 [43–45]; Case C-368/95 Familiapress [1997] ECLI:EU:
C:1997:325 [24–29]; Alexander Brigola, ‘C. I. Grundregeln’ in Manfred A Dauses and Markus Ludwigs
(eds), Handbuch des EU-Wirtschaftsrechts (50th edn, CH Beck 2020) 333.

31Case C-271/08 Germany/Commission [2010] ECLI:EU:C:2010:426 [43–49].
32Case C-322/16 Global Starnet [2017] ECLI:EU:C:2017:985 [50].
33ibid.
34Brigola (n 30) 329.
35Michael Potacs, ‘Wertkonforme Auslegung des Unionsrechts?’ [2016] Europarecht 164, 167; Armin von
Bogdandy, ‘Grundprinzipien’ in Armin Bogdandy and Jürgen Bast (eds), Europäisches Verfassungsrecht:
Theoretische und dogmatische Grundzüge (Springer 2009) 34 ff.; Meinhard Hilf and Frank Schorkopf,
‘EUV Art. 2 [Grundlegende Werte]’ in Eberhard Grabitz, Meinhard Hilf and Martin Nettesheim (eds), Das
Recht der Europäischen Union (71st edn, CH Beck 2020) 12a; Stefan U Pieper, ‘B. I. Rechtsquellen’ in
Manfred A Dauses and Markus Ludwigs (eds), Handbuch des EU-Wirtschaftsrechts (50th edn, CH
Beck 2020) 40; compare also: Koen Lenaerts, ‘Die Werte der Europäischen Union in der Rechtsprechung
des Gerichtshofs der Europäischen Union: Eine Annäherung’ [2017] Europäische Grundrechte-Zeits-
chrift 639.
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law in general36 and its antitrust rules in particular.37,38 The promotion of
the Union’s values is further explicitly mentioned as one of the EU’s
objectives in Art. 3 TEU, leading to the logical conclusion that when
the Union’s goals are used for the Treaties’ interpretation the same
must be true for its values. The “respect for human rights” as one of
the values of the EU closes the bridge to the Charter’s fundamental
rights that are also recognized in Art. 6 (1) TEU. Thus, fundamental
rights, in principle, can be taken into account when applying EU law,
including primary law such as antitrust rules.39 The above-made argu-
ment shows that this is true despite the lack of formal hierarchy
between antitrust rules and fundamental rights. In this regard, funda-
mental rights can have indirect horizontal effect40 through the directly
applicable EU antitrust rules.41 The situation in Europe is thus signifi-
cantly different from the one in the United States where the view
seems to prevail that non-economic considerations, including in particu-
lar free speech, are generally excluded from the scope of antitrust law.42

To conclude, under EU law it is generally possible to inform the
interpretation of antitrust rules with fundamental rights considerations.
This does not, however, imply that such an approach should be
adopted in all cases and for all fundamental rights. This will be addressed
in more detail in the following sections.

4.2. Taking into account fundamental rights (only) when it is
necessary: private regulatory power

While fundamental rights considerations are thus, in principle, valid in
the application of EU antitrust rules, it needs to be assessed which nor-
mative value shall be given to them. This article submits that only
when companies possess private regulatory power, there is a specific

36Case 53/81 Levin [1982] ECLI:EU:C:1982:105 [15]; Case 15/81 Gaston Schul [1988] ECLI:EU:C:1982:135
[33]; Case 299/86 Drexl [988] ECLI:EU:C:1988:103 [24].

37Case 6–72 Continental Can [1973] ECLI:EU:C:1973:22 [25].
38Matthias Pechstein, Carola Drechsler and Karl Riesenhuber, ‘§ 5. Die Auslegung und Fortbildung des
Primärrechts’, Europäische Methodenlehre (De Gruyter 2011) 102; Friedrich Müller and Ralph Christen-
sen, Juristische Methodik. Band II: Europarecht (3rd, Revised edn, Duncker & Humblot 2012) 84 f.

39Cf Gunnar Beck, The Legal Reasoning of the Court of Justice of the EU (Hart Publishing 2012) 201 f.
40Eleni Frantziou, ‘The Horizontal Effect of the Charter of Fundamental Rights of the EU: Rediscovering
the Reasons for Horizontality’ (2015) 21 European Law Journal 657, 659; Jarass, ‘Zum Verhältnis von
Grundrechtecharta und sonstigem Recht’ (n 22) 29.

41Frantziou (n 40) 661.
42Day (n 8) 1321; Carl Shapiro, ‘Antitrust in a Time of Populism’ (2018) 61 International Journal of Indus-
trial Organization 714, 716; Sandra Marco Colino, ‘The Antitrust F Word: Fairness Considerations in
Competition Law’ [2019] Journal of Business Law 329, 341.
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threat to fundamental rights that requires to take them into account in
the application of EU antitrust rules.

In this regard it should be noted that antitrust law, fundamental free-
doms and fundamental rights are directly applicable guarantees that in
their interplay protect individuals’ freedoms.43 Antitrust law is not only
concerned with the well-being of consumers, i.e. their economic inter-
ests,44 but also with the market participants’ freedoms.45 This is recog-
nized in the Court of Justice’s formula that the antitrust rules are
“designed to protect not only the immediate interests of individual com-
petitors or consumers but also to protect the structure of the market and
thus competition as such.”46 Antitrust law constitutes an equilibrated
system to bring into balance different goals and objectives: With its
rules against restraints of competition in Art. 101 TFEU and special obli-
gations for dominant undertakings in Art. 102 TFEU, it restricts behav-
iour which, in principle, is protected by fundamental rights (in particular
Art. 16 of the Charter).47 On the other hand, this increases the freedoms
of other market participants, e.g. competitors but also consumers, by
giving them all the benefits that come with undistorted competition.
The core goal of antitrust law – besides promoting economic efficiency
– is thus a balancing of freedoms, primarily to be achieved by means
of the market as the primary coordination order.48 Competition serves
the broader Union’s interests and goals, or as the Court of Justice put
it in TeliaSonera: The competition rules’ function “is precisely to
prevent competition from being distorted to the detriment of the
public interest, individual undertakings and consumers, thereby ensuring
the well-being of the European Union.”49 Competition rules thus seek to
balance different freedoms and interests50 to realize the “Union’s under-
girding democratic values and freedoms.”51

Antitrust law – by preserving competition – thus already does its part
to contribute to EU values such as fundamental rights, and creates a

43Christian Calliess, ‘1. Teil Grundlagen’, Münchener Kommentar zum Wettbewerbsrecht (3rd edn, CH
Beck 2020) 724.

44Case C-209/10 Post Danmark [2012] ECLI:EU:C:2012:172 [20]; Case C-52/09 TeliaSonera [2011] ECLI:EU:
C:2011:83 [24].

45Calliess (n 43) 724.
46Case C-8/08 T-Mobile Netherlands [2009] ECLI:EU:C:2009:343 [38].
47Josef Drexl, ‘Wettbewerbsverfassung’ in Armin Bogdandy and Jürgen Bast (eds), Europäisches Verfas-
sungsrecht: Theoretische und dogmatische Grundzüge (Springer 2009) 953.

48ibid 954.
49Case C-52/09 TeliaSonera (n 44) 22.
50Drexl (n 47) 954.
51Ariel Ezrachi, ‘EU Competition Law Goals and the Digital Economy’ [2018] Oxford Legal Studies
Research Paper 17 <https://papers.ssrn.com/abstract=3191766> accessed 11 February 2021.
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balanced equilibrium of different actors’ freedoms and interests. In most
antitrust cases there is therefore no specific threat to fundamental rights.
While EU antitrust law is not principally a “hermetically sealed disci-
pline”,52 in general, there is therefore little room for additional explicit
fundamental rights considerations in the realm of antitrust law.

This article submits, however, that fundamental rights can and should
play a role in the interpretation of antitrust law, in particular Art. 102
TFEU, when an undertaking possesses regulatory power. In this case,
there is a specific threat to fundamental rights that can effectively and
appropriately be addressed through giving greater weight to fundamental
rights in the interpretation of antitrust law.

It follows from the Court of Justice’s case law that private regulatory
power can be relevant for the interpretation of Treaty provisions. The
Court has used the notion of regulatory power initially to justify the
direct horizontal application of fundamental freedoms. In this realm, it
is settled case law that free movement provisions can (horizontally)
apply to private organizations or associations that are capable of regulat-
ing economic activities. InWalrave and Koch, the Court of Justice for the
first time applied the freedom of movement and the freedom to provide
services to a horizontal relationship (between a professional cyclist and a
sporting federation).53 This was justified with the fact that otherwise
private organizations could (re-)establish barriers and compromise the
achievement of the fundamental freedoms.54 The Court has applied
this line of thinking to the free movement of workers, the freedom of
establishment and the freedom to provide services.55 The underlying
reasoning is an argument based on effet utile – a practical need to
apply the fundamental freedoms in some horizontal relationships based
on private quasi-legislative power.56 While the Court in the cases Ango-
nese57 and Viking58 seemingly adopted an even broader approach, apply-
ing the free movement provisions also to private undertakings without

52Ariel Ezrachi, ‘Sponge’ (2017) 5 Journal of Antitrust Enforcement 49, 53.
53Case 36–74 Walrave and Koch [1974] ECLI:EU:C:1974:140 [60].
54ibid 18.
55Case 13–76 Doná [1976] ECLI:EU:C:1976:115 [18]; Case C-415/93 Bosman [1995] ECLI:EU:C:1995:463 [82
f.]; Case C-176/96 Lehtonen [2000] ECLI:EU:C:2000:201 [55]; Joined Cases C-51/96 and C-191/97 Deliège
[2000] ECLI:EU:C:2000:199 [47]; Case C-309/99 Wouters [2002] ECLI:EU:C:2002:98 [120]; Case C-94/07
Raccanelli [2008] ECLI:EU:C:2008:425 [45].

56Anne Röthel, ‘Grundfreiheiten und private Normgebung – Zur unmittelbaren Drittwirkung der Grund-
freiheiten auf Verbandsnormen’ [2001] Europarecht 908, 911.

57Case C-28/98 Angonese [2000] ECLI:EU:C:2000:296 [30–36].
58Case C-438/05 Viking [2007] ECLI:EU:C:2007:772 [64]. It should be noted, however, that the case con-
cerned collective actions taken by a union and thus still an organisation that holds a specific regulatory
power with its possibility to conclude collective bargaining agreements.
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regulatory power, in the case Fra.bo, the decisive point again was the
undertaking’s “power to regulate”.59 More specifically in the realm of
antitrust law, the Court of Justice and the Commission have recognized
regulatory power as a relevant factor when assessing sporting rules devel-
oped by sport associations and sporting leagues.60 While these cases were
concerned only with Art. 101 TFEU and cannot be directly transferred to
Art. 102 TFEU,61 they nevertheless confirm that regulatory power does
play a role in the interpretation of EU law.

A similar teleological approach, equally based on the principle of effet
utile, allows to give more weight to fundamental rights in the application
of antitrust law where the undertaking concerned possesses regulatory
power. Where an undertaking possesses de facto regulatory power, this
undertaking’s relationships with other private individuals and the
relationship between its users are governed to a large extent by rules
that are set by the undertaking itself.62 When companies in essence
have the role of a de facto public forum and exercise quasi-legislative
power, they behave to some extent like a State.63 It has even been
argued that some of today’s social media platforms enjoy “sovereignty”
over their users and “resemble nation-states”.64 Just like barriers to the
internal market can be re-installed by private organizations with regulat-
ory power, State efforts to promote and protect fundamental rights can be
nullified by private regulatory power. The mere economic power of an
undertaking – the primary concern of antitrust law – can in such scen-
arios have an externality on other interests protected by the Treaties,
i.e. the exercise of individuals’ fundamental rights. To speak more figura-
tively: The freedom of expression can be affected by Facebook’s “commu-
nity standards” just as much – if not more – as by a State’s criminal code.
The general assumption of private law that the individuals’ exercise of

59Case C-171/11 Fra.bo [2012] ECLI:EU:C:2012:453 [31].
60Case C-519/04 P Meca-Medina [2006] ECLI:EU:C:2006:492 [67]; see also Case AT 40208 International
Skating Union.

61Niamh Dunne, ‘Platforms as Regulators’ [2020] Journal of Antitrust Enforcement 9.
62See also: Yeves-Alexandre de Montjoye, Heike Schweitzer and Jacques Crémer, ‘Competition Policy for
the Digital Era.’ (Publications Office of the European Union 2019) 65 ff. <http://op.europa.eu/de/
publication-detail/-/publication/21dc175c-7b76-11e9-9f05-01aa75ed71a1> accessed 23 February
2021.

63Regarding the comparison of social networks to States, see in more detail: Anupam Chander, ‘Faceboo-
kistan’ (2012) 90 North Carolina Law Review 1807.

64Compare: Frank Pasquale, ‘Platform Neutrality: Enhancing Freedom of Expression in Spheres of Private
Power’ (2016) 17 Theoretical Inquiries in Law 487, 512; Geoffrey Parker, Marshall Van Alstyne and
Sangeet Paul Choudary, Platform Revolution: How Networked Markets Are Transforming the
Economy – and How to Make Them Work for You (Norton & Company 2017) 159.
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their freedoms leads to efficient and fair outcomes65 then does not necess-
arily hold true anymore. Where an undertaking substitutes the State’s
function to exercise regulatory power, this poses a specific threat to fun-
damental rights. Would the State regulate the relationship between plat-
form users, there would be full fundamental rights scrutiny. As private
individuals are, in principle, not directly bound by fundamental
rights,66 their private regulatory behaviour faces little judicial control
regarding its effect on the exercise of fundamental rights which can
lead to protection gaps.

This typical threat can be countered by giving greater weight to funda-
mental rights considerations in the interpretation and application of anti-
trust law. While Leczykiewicz has argued a regulatory effect doctrine
suggesting that when a private party acts as a de facto regulator, it
could be directly horizontally bound by the Charter’s fundamental
rights,67 taking into account fundamental rights in the interpretation of
antitrust rules seems a more adequate approach to counter the specific
threats of private regulatory power. It avoids the methodological difficul-
ties that come with the direct horizontal application68 of fundamental
rights: Art. 52 of the Charter requires that limitations “must be provided
for by law” – a condition that can hardly be fulfilled by private individ-
uals.69 As will be explained later,70 EU antitrust rules allow for a metho-
dologically consistent approach to include fundamental rights
considerations.71 More importantly, a direct horizontal application of
fundamental rights significantly restricts private autonomy72 whereas
informing the interpretation of antitrust law with fundamental rights
considerations, in principle, can not only limit but also broaden

65Cf Wernhard Möschel, ‘Wettbewerb zwischen Privatautonomie und Ökonomischer Effizienz’ (2016) 216
Archiv für die civilistische Praxis (AcP) 13; Franz Jürgen Säcker, ‘1. Teil Grundlagen’, Münchener Kom-
mentar zum Wettbewerbsrecht (3rd edn, CH Beck 2020) 3 ff.

66Angela Schwerdtfeger, ‘GRCh Art. 51 Anwendungsbereich’ in Jürgen Meyer and Sven Hölscheidt (eds),
Charta der Grundrechte der Europäischen Union (5th edn, CH Beck 2019) 57.

67Dorota Leczykiewicz, ‘Horizontal Application of the Charter of Fundamental Rights’ (2013) 38 European
Law Review 479, 493.

68Cf regarding the direct horizontal application of fundamental rights Case C-414/16 Egenberger [2018]
ECLI:EU:C2018:257; Case C-68/17 IR v JQ [2018] ECLI:EU:C:2018:696; Joined Cases C-569/16 and C-570/
17 Bauer [2018] ECLI:EU:C:2018:871; Case C-684/16 Max-Planck-Gesellschaft [2018] ECLI:EU:C:2018:874.

69Eckhard Pache, ‘GRC Art. 51 Anwendungsbereich’ in Matthias Pechstein, Carsten Nowak and Ulrich
Häde (eds), Frankfurter Kommentar (1st edn, CH Beck 2017) 38.

70infra Section 4.5.
71Cf Anna Gerbrandy, ‘General Principles of European Competition Law and the “Modern Bigness” of
Digital Power. The Missing Link Between General Principles of Public Economic Law and Competition
Law’ in Ulf Bernitz and others (eds), General Principles of EU law and the EU Digital Order (Wolters
Kluwer 2020) 381.

72Friedemann Kainer, ‘Kainer: Rückkehr der unmittelbar-horizontalen Grundrechtswirkung aus Luxem-
burg?’ [2018] Neue Zeitschrift für Arbeitsrecht 894, 898; Pache (n 69) 38.
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individual freedoms. The latter can be the case when fundamental rights
considerations allow for a broader justification of otherwise abusive
behaviour.73 At the same time, antitrust law has always been concerned
with private power,74 so taking into account private power to regulate
as a specific element is a logical continuum. Further, the EU antitrust
rules are formulated in a sufficiently open way to take into account
such considerations.75

Finally, confining the interpretation of antitrust law in the light of funda-
mental rights to scenarios of regulatory power is also desirable to preserve
clarity and legal certainty.76 It would allow for an inclusion of fundamental
rights considerations only in relatively few antitrust cases and only for com-
panies who – due to their regulatory power – are in a strong position to fulfil
any additional obligations this could impose on them.

4.3. The concept of regulatory power

To apply the test above and to identify for which undertakings a greater
fundamental rights responsibility in antitrust law is justified, it needs to
be established in more detail what private regulatory power means.
The focus shall be on regulatory power understood in a broad sense
based on the concept of heteronomy. Under this concept, regulatory
power presupposes that an undertaking is able to make rules that are
imposed or prescribed on other individuals and not merely on the
parties involved in a transaction with the undertaking.77 Thus, two cri-
teria need to be fulfilled. First, rules set by the undertaking must have
external effect that goes beyond the relationship of an individual with
the rule-making undertaking. Only when the rules also govern the
relationship between other individuals, regulatory power can be estab-
lished. Only then the undertaking is in a position similar to that of a
State, whose regulatory power is characterized by the ability to set rules
not just regarding the relationships between State and citizen but also
to regulate relationships between private individuals. Second, the rules
need to be unilaterally imposed by the undertaking.78 This requires a

73infra section IV.5.
74Cf Heike Schweitzer, ‘Wettbewerbsrecht und das Problem privater Macht’ in Florian Möslein (ed),
Private Macht (Mohr Siebeck 2016).

75More general regarding the pursuit of non-economic goals with antitrust law, see Marco Colino (n 42);
Ezrachi (n 51).

76Cf Ezrachi (n 52) 67 stressing the importance of legal certainty.
77See Andreas Engert, ‘Private Normsetzungsmacht: Die Standardisierung von Regelungen im Markt als
Form der Fremdbestimmung’ (2014) 5 Rechtswissenschaft 301, 308.

78ibid.
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lack of alternatives for the users and thus again bridges the issue with
antitrust law: When an undertaking’s dominant position leads to a situ-
ation where there is no competition with regard to the “platform’s legal
order”, the undertaking is in the position to effectively govern the
relationship between its users at its wish.79 Such situations can particu-
larly arrive because of network effects: If a platform’s attractiveness to
users depends largely on the amount of communication or interaction
partners that it gives access to, i.e. the number of its users, the “platform’s
legal order” as a selection criterion can become irrelevant.80

The first criterion (external effect) will be met by many undertak-
ings of the digital economy. Just to give an example: Facebook’s “com-
munity standards” directly govern the interactions between its users.
They set out in astonishing detail “what is and what is not allowed
on Facebook.”81 For example, they prohibit the use of hate speech
and provide a definition of this term.82 They also restrict “the
display of nudity or sexual activity because some people in our [the
Facebook] community may be sensitive to this type of content.”83

While this policy restricts “images of female breasts that include the
nipple”, images of breast-feeding are permissible.84 The terms and
conditions of marketplaces like Amazon or eBay in a similar way
set out rules for its users’ interactions, in this case the purchase
terms between buyers and sellers.

Whether or not the second criterion is met demands for a thorough
case-by-case analysis. An undertaking’s ability to unilaterally prescribe
rules with external effect should not be equated with its dominant pos-
ition. Not every undertaking in a dominant position and thus bound
by Art. 102 TFEU necessarily has regulatory power.85 In this regard,
the Court of Justice’s definition of dominant position shall be recalled.
A dominant position under Art. 102 TFEU

relates to a position of economic strength enjoyed by an undertaking which
enables it to prevent effective competition being maintained on the relevant

79Heike Schweitzer, ‘Digitale Plattformen als Private Gesetzgeber: Ein Perspektivwechsel für die Euro-
päische “Plattform-Regulierung”’ [2019] Zeitschrift für Europäisches Privatrecht 1, 8 f.

80ibid.
81‘Facebook Community Standards’ <https://www.facebook.com/communitystandards/> accessed 22
February 2021.

82ibid 12.
83ibid 14.
84ibid.
85The same will most likely be true vice versa although regulatory power could possibly serve as an indi-
cator for market power.
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market by affording it the power to behave to an appreciable extent indepen-
dently of its competitors, its customers and ultimately of the consumers.86

Depending on the degree of market power, an undertaking might be able
to “behave to an appreciable extent” independently in this sense without
being able to unilaterally impose rules on the interactions between its
users. This would be the case where residual competition is focused to
a large extent on exactly the platform’s legal order. When assessing a plat-
forms’ regulatory power, it will thus have to be analyzed whether and to
what extent there exists residual competition that distinguishes itself
from the dominant platforms by different intra-user regulations, and
whether this limits the platform’s regulatory power. Social media plat-
forms with a different approach to intra-user rules seem to already play
some role at least in the United States, where Parler – promoting itself
as a “free speech” network that prefers “removing users” or “user-pro-
vided content be kept to the absolute minimum” and “leave decisions
about what is seen and who is heard to each individual” 87 claims to
have (had) over 12 million users.88 At least in the medium term this
might – without necessarily questioning their dominant market position
as such – limit the power of some social networks to regulate intra-user
rules as they wish because users could more easilymigrate to platforms
with a different approach to content moderation. The most relevant cri-
teria to assess the dominant undertaking’s power to impose intra-user
rules are thus the strength of its dominance, the role of network effects
in the market, the level of residual competition and whether such compe-
tition offers alternative platform rules.

4.4. The relevant fundamental rights

Once established that an undertaking is dominant and has regulatory
power, the question will be which fundamental rights are relevant for
the interpretation of its antitrust obligations. This should depend on
the domain affected by the company’s regulatory power. It will thus
have to be examined on a case-by-case basis which realm of fundamental
rights a company is regulating. Regarding social media platforms, Art. 21
(1) (non-discrimination), Art. 11 (freedom of expression and

86Case 85/76 Hofmann-LaRoche [1979] ECLI:EU:C:1979:36 [38].
87‘Parler Community Guidelines’ <https://legal.parler.com/documents/guidelines.pdf> accessed 22 Feb-
ruary 2021. Note in this regard also the fact that their guidelines are only two pages long.

88Elizabeth Culliford and Jeffrey Dastin, ‘Exclusive: Parler CEO Says Social Media App, Favored by Trump
Supporters, May Not Return’ (Reuters, 14 January 2021) <https://www.reuters.com/article/us-usa-
trump-parler-exclusive-idUSKBN29I2Z7> accessed 22 February 2021.
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information) and Art. 8 (protection of personal data) of the Charter seem
the rights the most likely to be affected.

Art. 21 (1) prohibits, inter alia, discrimination based on “political or
any other opinion” and needs to be read taking into account Art. 11 of
the Charter.89 “Opinion” is to be interpreted broadly, including

not only […] information or ideas that are favourably received or regarded as
inoffensive or as a matter of indifference, but also to those that offend, shock or
disturb; such are the demands of that pluralism, tolerance and broadminded-
ness without which there is no democratic society.90

With the possible exception of negating clearly established historical facts
such as the Holocaust,91 most posts on social media would, in principle,
fall under this broad definition. The right to privacy enshrined in Art. 8
(1) of the Charter also seems particularly relevant. It protects any infor-
mation relating to an identified or identifiable individual.92 While the
Court of Justice in Asnef-Equifax has stated that “issues relating to the
sensitivity of personal data are not, as such, a matter for competition
law […]”93 this suggests only that a mere breach of data protection
rules (i.e. the GDPR) does not always equal a breach of antitrust law.94

It does not prevent taking into account the normative value of Art. 8
(1) of the Charter as a general matter.

4.5. Including fundamental rights in the methodology of Art. 102
TFEU

When a dominant undertaking possesses regulatory power, fundamental
rights can become relevant in two places in the antitrust analysis. First, in
assessing whether the dominant undertaking’s behaviour is abusive and
second, in assessing whether prima facie abusive behaviour can be
justified.

Art. 102 TFEU prohibits the abuse of a dominant position. In the sub-
stantive assessment of whether a dominant firm’s behaviour is abusive, the

89Hans D Jarass, ‘EU-Grundrechte-Charta Art. 21 Nichtdiskriminierung’ in Charta der Grundrechte der EU
(ed), Jarass (4th edn, CH Beck 2021) 22; Sven Hölscheidt, ‘GRCh Art. 21 Nichtdiskriminierung’ in Meyer
and Hölscheidt (eds), Charta der Grundrechte der Europäischen Union (5th edn, CH Beck 2019) 48;
Svenja Lemke, ‘GRC Art. 21 Nichtdiskriminierung’ in Hans von der Groeben, Jürgen Schwarze and
Armin Hatje (eds), Europäisches Unionsrecht (7th edn, CH Beck 2015) 12.

90Case C-274/99 P Connolly [2001] ECLI:EU:C:1979:36 [95].
91Cf Lehideux and Isorni/France [1998] ECHR Case 55/1997/839/1045 [47].
92Joined Cases C-92/09 and C-93/09 Schecke [2010] ECLI:EU:C:2010:2 [52].
93Case C-238/05 Asnef-Equifax [2006] ECLI:EU:C:2006:734 [63].
94Marco Botta and Klaus Wiedemann, ‘The Interaction of EU Competition, Consumer, and Data Protection
Law in the Digital Economy: The Regulatory Dilemma in the Facebook Odyssey*’ (2019) 64 The Anti-
trust Bulletin 428, 436 f.
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normative value of fundamental rights can play a role. In particular, it can
shed a light on specific harmful aspects of such behaviour. This is especially
true for the discrimination of end consumers. Such conduct is not
addressed by Art. 102 (2) lit. c TFEU (prohibition of applying dissimilar
conditions to equivalent transactions with other trading parties) because
this provision requires that the trading partners that are treated differently
compete with one another.95 However, the discrimination between end
users can be prohibited under the general clause of Art. 102 (1) TFEU.96

The Court of Justice in this regard has already held that

a refusal by an undertaking having de facto monopoly to provide its services
for all those who may be in need of them but who do not come within a
certain category of persons defined by the undertaking on the basis of nation-
ality or residence must be regarded as an abuse of a dominant position […].97

Taking into account Art. 21 (1) of the Charter, different treatments of a
platform’s users based on political beliefs or their expression will simi-
larly have to be considered prima facie abusive. It would also indicate
that for social media platforms discriminating between commercial plat-
form users, such as newspapers or similar companies, depending on their
political orientation is abusive. Coming back to the case of Parler men-
tioned in the introduction, it seems from the outset possible to establish
that Google, regarding the access to its app store, is not allowed to block
social media apps based on the information and ideas spread on them.
This would, however, require not only a dominant position in the
market for app stores and operating systems (which serve as a platform
between app developers and users) but also regulatory power concerning
this relationship. Giving weight to Art. 21 (1) of the Charter would indi-
cate platform neutrality98 for dominant platforms with regulatory power
and could ultimately for some platforms amount to a “must-carry”-rule.

Fundamental rights can also serve to inform the interpretationofArt. 102
(2) (a) TFEU.This provisionprohibits directly or indirectly imposing unfair
purchase or selling prices or other unfair trading conditions. The wording

95Thomas Eilmansberger and Tobias Kruis, ‘AEUV Art. 102 [Missbrauch Einer Marktbeherrschenden Stel-
lung]’ in Rudolf Streinz (ed), EUV/AEUV (3rd edn, CH Beck 2018) 51; Anna Blume Huttenlauch, ‘AEUV
Art. 102 [Missbrauch Einer Marktbeherrschenden Stellung]’ in Ulrich Loewenheim and others (eds), Kar-
tellrecht (4th edn, CH Beck 2020) 203.

96Wolfgang Deselaers, ‘AEUV Art. 102 Missbrauch einer marktbeherrschenden Stellung’ in Eberhard
Grabitz, Meinhard Hilf and Martin Nettesheim (eds), Das Recht der Europäischen Union (71st edn,
CH Beck 2020) 422; Andreas Fuchs, ‘AEUV Art. 102 AEUV’ in Ulrich Immenga and Ernst-Joachim Mest-
mäcker (eds), Wettbewerbsrecht (6th edn, CH Beck 2019) 385.

97Case 7/82 Gesellschaft zur Verwertung von Leistungsschutzrechten [1983] ECLI:EU:C1983:52 [56]; Case
IV/36888 1998 Footbal World Cup [88].

98Cf Pasquale (n 64).
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“unfair” is sufficiently open to take into account considerations based on
fundamental rights.99 Here, such interpretation would imply to give
greater weight to non-price factors in the assessment whether trading con-
ditions are unfair. This could, in particular, relate to data protection. Ulti-
mately, – albeit with a different methodology – the Facebook case under
European law could thus have been decided similar to the Bundesgericht-
shof’s judgement. The use and collection of Facebook user data is governed
by Facebook’s power to regulate the relationship not only between the social
network’s users but also between users and advertizers. Taking into account
data protection would therefore be relevant and could imply a principle of
data minimization – allowing only the collection and use of data essential
for a service.100

Second, fundamental rights in the analysis can also play a role when
assessing whether a dominant undertaking’s behaviour is justified.
Despite the wording of Art. 102 TFEU, which unlike Art. 101 TFEU
does not expressly contain any exemption from the rules set out
therein, the Court of Justice conducts a two-step interpretation of Art.
102 TFEU. Behaviour which is, in principle, prohibited under Art. 102
TFEU can thus be justified in certain cases.101 The Court of Justice has
mainly recognized legitimate commercial interests and efficiency con-
siderations as possible justifications for prima facie abusive conduct.102

Similarly, the European Commission in its Enforcement Priority Gui-
dance Communication states that a dominant undertaking’s conduct
may be justified if it is “objectively necessary or […] produces substantial
efficiencies which outweigh any anti-competitive effects on consu-
mers.”103 While the Court of Justice has not rejected non-economic argu-
ments such as public interest considerations (e.g. safety concerns)

99Cf regarding environmental goals Suzanne Kingston, Greening EU Competition Law and Policy (Cam-
bridge University Press 2012) 323.

100Philip Marsden and Rupprecht Podszun, ‘Restoring Balance to Digital Competition – Sensible Rules,
Effective Enforcement’ (Konrad Adenauer Stiftung 2020) 47 <https://www.kas.de/en/single-title/-/
content/restoring-balance-to-digital-competition-sensible-rules-effective-enforcement> accessed 23
February 2021 stressing the importance of data protection without explicit recourse to fundamental
rights.

101Tjarda van der Vijver, ‘Article 102 TFEU: How to Claim the Application of Objective Justifications in the
Case of Prima Facie Dominance Abuses?’ (2012) 4 Journal of European Competition Law & Practice 121,
121; Julian Nowag, Environmental Integration in Competition and Free-Movement Laws (Oxford Uni-
versity Press) 83, 293.

102Case 40–70 Sirena [1971] ECLI:EU:C:1971:18 [17]; Case 27/76 United Brands [1978] ECLI:EU:C:1978:22
[188 f.]; Case 311/84 CBEM/CLT and IBT [1985] ECL:EU:1985:394 [26]; Case C-95/04 P British Airways/
Commission [2007] ECLI:EU:C:2007:166 [69, 86]; Case T-83/91 Tetra Pak II [1994] ECLI:EU:T:1994:246
[136, 207].

103Communication from the Commission – Guidance on the Commission’s enforcement priorities in
applying Article 82 of the EC Treaty to abusive exclusionary conduct by dominant undertakings, OJ
C 45, 24.2.2009, 7–20, 28.
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altogether as a matter of law,104 there are very few cases where they have
been successfully invoked to justify prima facie anticompetitive behav-
iour.105 Instead, such arguments were mostly rejected on the basis that
they can usually be better achieved by public authorities.106 Methodolo-
gically, while the Court does not explicitly say so, it seems to be conduct-
ing a proportionality assessment, asking whether the behaviour at
question is necessary for the achievement of the legitimate aim, with –
in the decided cases – a negative result for the dominant undertakings.107

When even general public interest considerations like safety concerns can
serve to justify prima facie abusive behaviour, this must a fortiori be true
for fundamental rights considerations. For dominant undertakings
without regulatory power, in most cases though, the condition of neces-
sity will not be fulfilled as the protection of fundamental rights, just as
product safety, is normally better placed in the hands of the State. For
instance, a dominant undertaking which, as part of its corporate social
responsibility strategy, refuses to deal with firms that have a poor
human rights record will thus most likely not be able to show that this
conduct is necessary and proportionate to protect fundamental rights
and escape liability under Art. 102 TFEU. The Court of First Instance’s
holding that “it is not appropriate for an undertaking in a dominant pos-
ition to take, on its own initiative, measures intended as retaliation
against commercial practices which it considers unlawful or unfair”108

is to be seen in this context.
Dominant undertakings that possess private regulatory power, on the

other hand, will be more likely in a position to justify prima facie abusive
behaviour with public interest goals and fundamental rights. In this case,
the argument that public authorities are in a better position to achieve
such goals, does not hold true anymore. When such undertakings act
as private rule-makers (and also as it is the case for many social media
platforms: enforcers), in their respective domain they are often in a
better position than the State to pursue certain public interest goals.
Take again the example of Facebook and its “Community Standards”.
Facebook is in a better position to regulate which type of content is

104“Health or safety reasons related to the product in question” are also included in the Commission
Enforcement Priority Guidance (29).

105van der Vijver (n 101) 122.
106Case T-30/89 HILTI [1991] ECLI:EU:T:1991:70 [118 f.]; Case T-83/91 Tetra Pak II (n 102) 138; both judge-
ments were upheld under appeal, see Case C-53/92 P Hilti [1994] ECLI:EU:C:1994:77; Case C-333/94 P
Tetra Pak II [1996] ECLI:EU:C:1996:436.

107Renato Nazzini, The Foundations of European Union Competition Law: The Objective and Principles of
Article 102 (Oxford University Press 2011) 319; Nowag (n 101) 244.

108Case T-65/89 BPB [1993] ECLI:EU:T:1993:31 [118].
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admissible on Facebook and to enforce compliance with these rules by
deleting content or blocking users than any public authority.

Hence, it seems possible for a dominant undertaking with regulatory
power to justify prima facie abusive behaviour with fundamental rights
considerations. Under the approach developed here, naturally the exten-
sion of a company’s responsibilities needs to go hand in hand with an
extension of the possibility to justify its conduct. Thus, when a
company is bound e.g. by Art. 21 (1) of the Charter, it can justify dis-
criminations not only based on efficiency considerations but also based
on “objectives of general interest recognized by the Union” in the sense
of Art. 52 (1) of the Charter.109 In the realm of social media platforms
this can include goals such as privacy, security or to prevent the spread
of false news. When a certain conduct (e.g. removing content) is necess-
ary and proportional to such goals, a dominant undertaking will be able
to escape liability under Art. 102 TFEU. It should be noted that – just like
a State or the EU when pursuing such goals110 – a company will have to
be granted a relatively wide margin of appreciation, including for the
assessment of risks and threats. As long as there exist no clear laws on
what content must and what content must not be removed, dominant
platforms with regulatory power have to make quasi-political decisions
on their own responsibility that involve complex balancing of interests
and risk assessments. Therefore, the proportionality assessment may in
the case of “silencing” Trump, for example, well go in Facebook’s
favour: In this regard Facebook pursued the legitimate goal to prevent
violence that could possibly be provoked by further Trump social
media actions.111 Considering Trump’s role as President of the United
States (leaving aside the question whether he could rely on fundamental
rights at all), blocking him was far from silencing him as he had a range of
options to make himself heard, e.g. calling a press conference or giving an
interview.

This broader approach to justification should not be limited to behav-
iour that is abusive merely because it consists a discrimination in the
sense of Art. 21 (1) of the Charter but also for other abusive behaviour.
It could, for example, be used by a platform to justify the sanctioning

109Cf Hans D Jarass, ‘EU-Grundrechte-Charta Art. 52 Tragweite und Auslegung der Rechte und Grund-
sätze’ in Charta der Grundrechte der EU (ed), Jarass (4th edn, CH Beck 2021) 30 ff.

110Case C-77/09 Gowan [2010] ECLI:EU:C:2010:803 [82]; Case C-58/08 Vodafone [2010] ECLI:EU:
C:2010:321 [52]; Case C-491/01 British American Tobacco [2002] ECLI:EU:C:2002:741 [123]; Jarass,
‘EU-Grundrechte-Charta Art. 52 Tragweite und Auslegung der Rechte und Grundsätze’ (n 109) 46.

111Mark Zuckerberg (Facebook.com) <https://www.facebook.com/zuck/posts/10112681480907401>
accessed 23 February 2021.
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of a downstream competitor with higher prices when its behaviour
adversely affects the platforms users’ privacy – a conduct that would
prima facie be abusive under Art. 102 (1) lit. c TFEU.

As a result, the interplay between fundamental rights and antitrust law
for dominant undertakings with regulatory power has two results: On the
one hand, it can pose additional obligations on them, e.g. a further reach-
ing obligation to not discriminate. On the other hand, it allows for a
broader justification of prima facie abusive behaviour.

5. How the Digital Services Act and the Digital Markets Act
could change the picture

In December 2020 the Commission has proposed the Digital Markets Act
(“DMA”)112 and the Digital Services Act (“DSA”).113 The latter in Art. 12
includes an obligation for providers of intermediary services to include
their content moderation rules in the terms and conditions and apply
those “with due regard to the rights and legitimate interests of all parties
involved, including the applicable fundamental rights of the recipients of
the service […].” However, the DSA leaves open for discussion which
content is harmful enough to be removed.114 The proposal would also intro-
duce procedural requirements regarding content moderation: Publish
reports (Art. 13), provide a statement of reasons for the removal of
content (Art. 15), introduce an internal complaint-handling system (Art.
17) and anout-of-court dispute settlementmechanism (Art. 18). This recog-
nizes that companies can have regulatory power and implicates an indirect
horizontal application of fundamental rights in that regard. It would even
introduce a quasi “legal reservation”: Restrictions of fundamental rights
by intermediary service providers would need to be provided for in their
terms and conditions – the quasi-legislative framework of their service.

The DMA, on the other hand, does not make express reference to fun-
damental rights. Its goal is to ensure contestable and fair markets in the
digital sector.115 Under the proposed legislation, certain platforms will be

112Proposal for a Regulation of the European Parliament and of the Council on contestable and fair
markets in the digital sector (Digital Markets Act) (COM(2020) 842 final).

113Proposal for a Regulation of the European Parliament and the Council on a Single Market For Digital
Services (Digital Services Act) and amending Directive 2000/31/EC (COM/2020/825 final); Cf Matthias
Berberich and Fabian Seip, ‘Berberich/Seip: Der Entwurf des Digital Services Act’ [2021] Gewerblicher
Rechtsschutz und Urheberrecht, Praxis im Immaterialgüter und Wettbewerbsrecht 4; Andrej Savin, ‘The
EU Digital Services Act: Towards a More Responsible Internet’ [2021] Journal of Internet Law
forthcoming.

114Cf Digital Services Act Explanatory Memorandum, under 3.
115Digital Markets Act Art. 1 (1).
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designated as gatekeepers with specific obligations. Just to name two:
Gatekeepers need to refrain from combining personal data from
different sources except the end user has been presented with the
specific choice and provided consent.116 Further, they shall apply fair
and non-discriminatory general conditions of access for business users
to its software application store.117

Both, the DSA and the DMA would significantly alter online plat-
forms’ obligations. The approach advocated here would nevertheless
remain valid as it is one under EU primary law that would prevail over
the DSA and the DMA. Further, it should be noted that neither the
DSA nor the DMA would regulate which content can or must be
removed.118 However, it seems reasonable to expect a largely parallel
interpretation of antitrust law and the newly proposed legislation. The
discussion on which content can be removed and which users be
blocked will remain relevant under both regimes. The indications given
in this article regarding which fundamental rights need to be considered
and how restrictions could be justified can be transferred to the DSA and
DMA. This article also suggests that there is no need to wait until the
adoption of the new legislation to give greater weight to fundamental
rights considerations in the online context. The Commission – and
national competition authorities – already today have all the tools at
hand to do so.

6. Conclusion

No formal supremacy of fundamental rights over antitrust law is necess-
ary to allow for an interpretation of antitrust law that takes into account
fundamental rights. Instead, based on a systemic interpretation of the
Treaties, fundamental rights can be of interpretative value regarding all
Treaty provisions. In the case of antitrust law, in particular Art. 102
TFEU, there is generally little room for additional explicit fundamental
rights considerations as antitrust law already constitutes a balanced equi-
librium of different freedoms and interests. However, when a company
possesses regulatory power, more weight should be given to fundamental
rights in the interpretation of antitrust law. Depending on the realm
affected by a company’s regulatory power, different fundamental rights
can become relevant. For dominant social media platforms with

116ibid Art. 5 (a).
117ibid Art. 6 (1) (k).
118Cf Digital Services Act Art. 7.
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regulatory power, taking into account Art. 21 (1) of the Charter suggests
that any discrimination based on political beliefs is prima facie abusive
but can be justified by overriding public interest reasons. This sheds a
new light on many platforms’ efforts to stricter content moderation:
They might have to face antitrust scrutiny and justify their behaviour.
While in most cases that have occurred so far, it seems likely that the plat-
forms’ behaviour – granting them a wide margin of appreciation – was
objectively justified, under the approach advocated here, content moder-
ation would no longer operate in a legal vacuum.
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